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CHAPTERI:

INTRODUCTION

1.1.  Nicaragua submits this Rejoinder in response to Costa Rica’s Reply of 15
January 2008, and in conformity with the Court’s Order of 9 October 2007,
which set the dates for the submission of the Reply and the Rejoinder as 15
January 2008 and 15 July 2008, respectively.

1.2. In this Rejoinder, Nicaragna will respond to the legal and factual
arguments presented in the Reply, and to the evidence presented both in the Reply
itself and in the Annexes thereto. In this Introduction, Nicaragua will first identify
the legal and factual issues that now, at the conclusion of two rounds of written
pleading, no longer appear to be in dispute. The written pleadings have narrowed
the dispute in some significant respects, and these are pointed out in the first

section of the Introduction.

1.3.  The second section of the Introduction identifies the remaining disputed
issues, and points out how they have been sharpened by the written pleadings.
This section also provides an overview of the arguments and evidence that

Nicaragua will add to the debate in Chapters II through VI of this Rejoinder.

1.4. The third and final section of the Introduction describes the structure of
the Rejoinder.

1.5. Before proceeding further, however, Nicaragua wishes to comment on the
tone of the Reply, which she hopes the Court will find not to have been replicated
in this Rejoinder. In particular, Nicaragua wishes to express her dismay over the

language in the Reply, which calls the Counter-Memorial “disingenuous” and




accuses Nicaragua of fabricating “distortions” of the law and the facts that are
“not accidental”. Nicaragua, of course, rejects these accusations, and stands
behind her Counter-Memorial in all respects. To be sure, Nicaragua regards it as
entirely appropriate to criticize the arguments of the other party, and to point out,
forcefully at times, the flaws in the other party’s logic or the lack of factual
support for its contentions. Indeed, this Rejoinder does just that with respect to
what Nicaragua regards as Costa Rica’s fallacious arguments in the Reply.
However, the Rejoinder nowhere accuses Costa Rica of deliberate or “not
accidental” distortions, or of “disingenuousness”, or similar forms of dishonesty
or bad faith. Nicaragua believes that such accusations have no place in
proceedings before the Court, and especially between two States that are good
neighbours and sister republics of Central America with a long history of peaceful

and positive relations.

Section 1. Points of Agreement

1.6. With the submission of the Memorial, the Counter-Memorial, the Reply,
and now this Rejoinder, the parties have either agreed upon, or at least not
disputed the following blegal and factual issues, which may now be taken as fully
established by the Court:

o The rights claimed by Costa Rica in this case, if they exist, come
from the 1858 Treaty of Limits between Costa Rica and Nicaragua
and/or the 1888 Cleveland Award, which interpreted that Treaty,
and from no other legal instruments. Thus, the Treaty of Limits
and the Cleveland Award represent the governing law for this

case.



The Treaty of Limits was a boundary treaty that had as its
principal object and purpose the settlement of the entire land
border between Costa Rica and Nicaragua, and that, inter alia,
included Nicaragua’s concession that her former District of Nicoya
would be part of Costa Rica. The annexation by Costa Rica of this
district four years after independence had been hotly disputed by
Nicaragua.

The Treaty of Limits provided, and the Cleveland Award
recognized, that the waters of the San Juan River belong to
Nicaragua, who enjoys “exclusive dominion and supreme control

(sumo imperio)” over the river.

The Treaty of Limits provided, and the Cleveland Award
confirmed, that Costa Rica would enjoy the “right of free

navigation...con objetos de comercio” on the San Juan River.

The Cleveland Award provided that Costa Rica would enjoy the
right to navigate on the San Juan River with vessels of her revenue
service when necessary to protect her right to navigate “for
purposes of commerce”; President Cleveland rejected Costa
Rica’s submission that she had a right to navigate on the river with

vessels of war.

In securing for herself a “right of free navigation...con objetos de
comercio” on the San Juan River, Costa Rica achieved her
longstanding objective of obtaining the right to use the river as an
outlet to the Caribbean Sea and Atlantic Ocean for her export trade

to the European market, principally her export of coffee.




Although the importance of the San Juan to Costa Rica’s export
trade declined soon after the Treaty of Limits was executed, due to
the construction of a railroad linking her coffee-growing region to
her Caribbean ports and other factors, Costa Rica continued to use
the river for the next 150 years principally for the small-scale trade
of goods between the interior of the couhtry and the small hamlets
that were established along her (right) bank of the river.

There was no regular transport of tourists to the San Juan River
until the early 1990s, when Costa Rican vessels began bringing
tourists along what the Reply describes as the “tourism route”
down the Sarapiqui River (in Costa Rica) to the San Juan, then
east along the San Juan for approximately 24 km, then down the
Colorado River (in Costa Rica). Although Nicaragua claimed (and
claims) that Costa Rican vessels have no right to transport tourists
on the San Juan (since they are not “objetos de comercio” in
Nicaragua’s view), she never sought to prohibit or restrict this
practice. Instead, she adopted and implemented regulations that
serve her sovereign interests of environmental protection, crime

. prevention, navigational safety and border security.

These regulations require vessels of all nationalities (including
Nicaraguan vessels) carrying tourists to the San Juan to register
with the Nicaraguan authorities upon entering and exiting the
river, to undergo an inspection and obtain a clearance certificate
assuring seaworthiness and the absence of contraband, to process
passengers who are not Nicaraguan nationals or local Costa Rican
residents through Nicaraguan immigration, and to refrain from

navigating on the river after nightfall.



Given the nature of Costa Rica’s use of the river during the 150
years that the Treaty of Limits has been in effect, which has turned
out not to involve a significant export or import trade, and the
absence of any threat to commercial navigation on the river, Costa
Rica has not had a need to deploy vessels of her revenue service
on the river for the purpose of protecting her right to navigate “con
objetos de comercio”, and has not done so. Nicaragua has never
prohibited or interfered with navigation on the river by any Costa

Rican revenue service vessel.

As shown in the Reply and the Annexes thereto, navigation on the
San Juan by Costa Rican public (as distinguished from
commercial) vessels has never been “con objetos de comercio”,
but for one of three public purposes: bringing supplies or
replacement personnel to border posts on Costa Rica’s bank of the
river; engaging in joint law enforcement activities with Nicaragua;
or delivering social services to local hamlets on the Costa Rican
shore. Until the middle of 1998, Costa Rican authorities requested
and obtained permission from their Nicaraguan counterparts prior
to these voyages, and Nicaragua imposed conditions on the
navigation which Costa Rica accepted and complied Wifh,
including the condition that the Costa Rican officials aboard these

vessels travel unarmed.

In May 1998, the newly-elected government of Costa Rica took
office and changed Costa Rican policy regarding the San Juan
River. Under the new policy, which the new President and Public
Security Minister of Costa Rica said was aimed at stopping illegal

immigration from Nicaragua, Costa Rican security forces (the




Guardia Civil) were directed to ignore the Nicaraguan
requirements for navigating on the river, and to deploy their
vessels on the river with armed personnel, without seeking
permission from or notifying their Nicaraguan counterparts, for the
purpose of intercepting and detaining Nicaraguan citizens
navigating on the river who were suspected of preparing to enter
Costa Rica illegally. After several such interceptions and
detentions of Nicaraguans navigating on the river, on 14 July 1998
Nicaragua instructed Costa Rica to stop this practice. When Costa
Rica refused, Nicaragua prohibited all further navigation on the

river by Costa Rican security forces.

® Since then, Costa Rican security forces have not navigated on the
San Juan River. They have brought supplies and replacement
personnel to border posts along the San Juan by land. Delivery of
social services to riparian communities has continued, however,
subject to the same conditions that existed before July 1998: prior
authorization by Nicaragua, registration of the vessel upon
entering and exiting the river, and inspection of the vessel to

assure seaworthiness and absence of contraband.

Section II. Remaining Points of Disagreement

1.7.  While there are a number of disputed legal and factual issues, they all
derive from two fundamental points of disagreement between the parties. The two

disputes at the heart of this case are:

a) First, whether Costa Rica has a right to navigate on the San Juan

River for purposes other than navigation with articles of trade; and



whether Costa Rica’s right of navigation is subject to no controls
by Nicaragua; or whether Nicaragua has a right to impose
reasonable regulations on navigation to serve her sovereign
interests in environmental protection, crime prevention,
navigational safety and border security; and whether the
regulations in fact imposed by Nicaragua for these purposes are

reasonable.

b) Second, whether Costa Rica has a right to navigate on the San Juan
River with her public vessels for all purposes, including law
enforcement activities and delivery of social services unrelated to
trade or commerce; and, if so, whether Nicaragua has the right to
regulate such navigation to protect her sovereign interests
described above, and whether she has regulated reasonably in this

case.

1.8. With regard to the former issue, Costa Rica claims a right under the
Treaty of Limits and the Cleveland Award to transport tourists as well as
commercial goods on the San Juan River. For Nicaragua, Costa Rica’s
navigation right under those controlling legal instruments is limited to navigation
con objetos de comercio, which means “with articles of trade” not passeﬁgers.
However, Nicaragua has not sought to stop Costa Rican vessels from transporting
tourists along the San Juan; she has sought only to regulate the practice. Costa
Rica claims that her right under the Treaty and the Award is “free” of all
regulation by Nicaragua. Nicaragua argues that, as the State endowed with
“exclusive dominion and supreme control (sumo imperio)” over the river, she
necessarily has the right to regulate navigation, as long as she does so reasonably
and in defence of her legitimate sovereign interests, and that in fact her regulation

of this activity has been eminently reasonable.




1.9.  Much of the debate thus far has centred on the meaning of the words “con
objetos de comercio,” and, specifically, whether they are properly translated into
English as “with articles of trade” (Nicaragua’s translation) or “for purposes of
commerce” (Costa Rica’s translation). For example, Costa Rica devotes 37
paragraphs of her Reply (consuming 13 pages) to her argument that the Spanish

3

word “objetos” means “purposes” or “objectives,” in addition to two lengthy
tables of “contemporaneous usages” that occupy another 53 pages on the same
general point. Presumably, Costa Rica’s intention is to demonstrate that the
“purposes” or objectives” of commerce include performance of services, such as
tourism, as well as trade in goods, although, curiously, only three paragraphs (and
less than two pages) of the Reply address the issue of whether the quoted

language gives Costa Rica a right to transport tourists on the San Juan.

1.10. Nicaragua’s position, first articulated in the Counter-Memorial and
supported by new evidence in this Rejoinder from the Spanish Royal Academy
(Academia Real), is not only that the correct translation of “objetos de comercio”
is “articles of trade,” but that, even if Costa Rica’s translation were correct, the
phrase would mean the same thing, and limit Costa Rica to a right to use the river
to trade in goods. That is because the most important word in the phrase is not
“objetos” but “comercio,” a word that the Reply, for all its focus on “objetos,”
virtually ignores. As will be shown below, the word “comercio,” which is
properly translated either as “trade” or “commerce,” could only have meant
“trade in goods” to the mid-nineteenth century drafters of the Treaty of Limits. At
that time, the concept of trade or commerce referred to the purchase, sale,
delivery, export or import of tangible goods. The idéa that trade or commerce
could include performance of services, as well as trade in goods, did not emerge
until the following century. It is a twentieth, not a nineteenth, century

construction of the term. Furthermore, all of the evidence shows that the parties



clearly understood, both at the time they executed the Treaty of Limits and for the
next 120 years or more, that the right that Costa Rica was accorded was a right to
navigate with articles of trade, not a right to transport passengers, and that no one
in 1858 or for the next 120 years envisioned that there would ultimately be an
ecotourism industry that would transport tourists along the San Juan River.
Indeed, this provision in the Treaty of Limits was the culmination of at least two
decades of efforts by Costa Rica, which had continuously and urgently sought
access to the San Juan as a trade route to the Atlantic, so that she could export her
coffee and other products to Europe, not so that she could conduct sightseeing
exqﬁrsions to the J‘area. Thus, even if “objetos de comercio” means “for purposes
of cbmmerce,” aﬁ'interpretation with which Nicaragua disagrees, the “commerce”

in qﬁestion can only refer to the trade of tangible goods.

1.11. Costa Rica is not unaware that “comercio” in 1858 could only have meant
the trade of tangible goods. That is why the Reply goes to such lengths to argue
for an “evolutionary” interpretation of the Treaty of Limits, and struggles to
characterize it as something other than a boundary treaty and thereby avoid the
obvious legal difficulties of applying subh an interpretation to a Treaty of this
nature. These efforts are to no avail. As shown in the Counter-Memorial, and.as
will be further shown within, the Treaty of Limits is not a misnomer. It is an
accurate reflection of what the Treaty is. It is a Treaty of Limits, that is, a
boundary treaty, whose principal object and purpose was the settlement of the
entire boundary between Nicaragua and Costa Rica. Among its provisions is its
endowment of Nicaragua with “exclusive dominion and supreme control (sumo
imperio)” over the San Juan River. As discussed below, great care must be taken
to avoid the “evolution” of a treaty in a manner that diminishes a State’s

sovereignty. Yet, that is exactly what Costa Rica seeks here.




1.12.  While it should already be perfectly clear, Nicaragua wishes to leave no
doubt that she fully understands and accepts that Costa Rica enjoys a right under
the Treaty of Limits and the Cleveland Award to navigate on the river “con
objetos de comercio,” and that she may not stop Costa Rica from navigating on
the river “con objetos de comercio.” But she has never attempted to do so. This
case is not about Nicaragua preventing Costa Rica from navigating on the river
with articles of trade. Costa Rica has presented no evidence of a disposition by
Nicaragua to engage in such behaviour, let alone evidence of actual interference

by Nicaragua with the exercise of this right.

1.13.  To the contrary, this case is not about trade, but about Costa Rica’s claim
that her right of free navigation with “objefos de comercio” includes free
navigation for all private commercial purposes including tourism. And even here,
although Nicaragua stands by her interpretation of the Treaty of Limits that Costa
Rica has no right to conduct tourism excursions along the San Juan, she has never
sought to stop Costa Rica from engaging in this activity. Rather, Nicaragua’s
conduct has been limited to adopting and implementing reasonable regulations to
ensure both that (i) the activity will continue, and (ii) that it will be conducted in a
manner that does not harm Nicaragua’s legitimate sovereign interests. As shown
in the Counter-Memorial, and as will be further shown below, because she is the
sovereign power over the river Nicaragua has a right to impose reasonable
regulations on navigation, including navigation by Costa Rica; and the
regulations imposed by Nicaragua are in fact reasonable. As indicated above, the
parties are in agreement on what the regulations do: they require all tourism
vessels (including those from Nicaragua) to register \i;ith{Nicaraguan authorities
on entering and exiting the San Juan, to undergo an inspection and obtain a
clearance certificate as to seaworthiness and absence of contraband, to have

foreign passengers processed by Nicaraguan immigration authorities, and to
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navigate only during daylight hours. In this Rejoinder, Nicaragua will show that
all of these requirements are justified by Nicaragua’s legitimate sovereign
interests, including her interests in environmental protection, crime prevention,
navigational safety and border security. She will also show that these
requirements impose no more than minor inconveniences on tourism operators
and their passengers. In fact, contrary to the unsupported assertions in the Reply,
it will be demonstrated below that the recently initiated Costa Rican tourism on

the San Juan actually increased after Nicaragua’s regulations went into effect.

1.14. In considering the reasons supporting Nicaragua’s regulations, particular
attention is due to her need to protect the delicate ecosystem of the San Juan
River:and the surrounding area. The river forms part of one of the most
ecologically diverse, valuable and fragile areas in the Western Hemisphere. In
1990, Nicaragua designated more than 435 km? of the southeastern portion of her
territory, including the San Juan River, as the environmentally-protected Indio
Maiz Grand Biological Reserve, home to more than 500 species of wildlife, many
of them endangered, and many rare plant species. The area covered by this
Reserve was later expanded to more than 3,150 km?. In 2001, the San Juan River
was designated as a wetland of internatiolnal importance under the Ramsar
Convention, obligating Nicaragua to afford greater protection to her dwindliﬁg
and endangered species of fish, crustaceans and other aquatic life. To preserve the
San Juan River Wildlife Refuge, which was carved out of the Indio Maiz Grand
Biological Reserve, and to protect both of them against illegal poaching of
animals, fish, trees and other plants, Nicaragua (unlike Costa Rica) prohibits
human habitation on her side bf the river. As a result, there are no settlements on
the left bank of the river between the Bartola River (at the western end of the
portion of the river where Costa Rica enjoys navigation rights) and the town of

San Juan del Norte, where the river empties into the Caribbean Sea. Protection of
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the San Juan River Wildlife Refuge and the adjoining Biological Reserve against
the illegal clearing and settlement of land, and the poaching of animals, fish and
plant life, also requires constant vigilance by the Nicaraguan Army (which is
responsible for the security of this remote region, there being no police presence)
and officials of the Ministry of the Environment and Natural Resources. It
requires, inter alia, registration and inspection of all vessels travelling on the San
Juan to assure that neither the vessels themselves nor their passengers pose
pollution, predation or other serious risks to the ecosystem. Given Costa Rica’s
international image as a staunch defender and protector of the environment, it is
disappointing that she seems so unsympathetic to Nicaragua’s efforts to prevent
the same type of human destruction of natural beauty on the left bank of the river
that Costa Rica has, unfortunately, allowed to take place on her own right bank’.

1.15. With regard to the second fundamental dispute between the parties, it is
Nicaragua’s contention, based on the express language of the Treaty of Limits
and the Cleveland Award, as well as the consistent practice of both parties
subsequent thereto, that Costa Rica has no right to navigate on the San Juan River
with her public vessels, save for the limited right to navigate with vessels of her
revenue service, and even then only when there is a necessity to protect her right
to navigate “con objetos de comercio”. Costa Rica purports to find in these
controlling legal instruments a general right of navigation for her public vessels.
As Nicaragua has demonstrated in the Counter-Memorial, and as will be further

shown below, no such right can be found in the text of the Treaty of Limits or the

! Nicaragua is further dismayed by Costa Rica’s recent announcement, in June 2008, that she has
authorized the operation of an open pit gold mine at Las Crucitas near the border with Nicaragua,
which is expected by Costa Rican and Nicaraguan environmental groups to pollute the San Juan
River with cyanide and other toxic chemicals used in the mining process. See “Costa Rican Mine
Has Unleashed Concern in Nicaragua,” Miami Herald (Miami, FL), 21 June 2008. NR, Vol. IJ,
Annex 27.
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Cleveland Award. In fact, as explained below, Costa Rica’s arguments in support
of her alleged right to custody, protection and defence of the river with her public
vessels is not only non-existent, but was specifically rejected by President
Cleveland in 1888. There is nothing new about Costa Rica’s arguments in the
present case. They are the same ones she made unsuccessfully to President
Cleveland 120 years ago. He rejected them and so should the Court. After a
thorough review of the issue, all he conceded to Costa Rica was a right to
navigate with her revenue vessels, and only then when it is necessary to do so in
order to protect the right to navigate “for purposes of commerce.” There is no
other right to navigate with public vessels, let alone to navigate with public

vessels for purposes unrelated to commerce.

1.16. This is confirmed by the consistent practice of the two parties between
1858 and 1998. Costa Rica presents some evidence in her Reply and Annexes on
the use of the San Juan River by her public vessels during the century and a half
following the execution of the Treaty of Limits. Nicaragua has carefully reviewed
all of Costa Rica’s evidence. As will be shown below, it actually supports
Nicaragua’s position, not Costa Rica’s. Indeed, Costa Rica has produced no
evidence that she has ever navigated on the river with vessels of her revenue
service, or had a need to do so. Nor is there any evidence that Nicaragua ever
interfered with her right to navigate in such manner. Instead, what the evidence
produced by Costa Rica shows is that, during the past 150 years her public
vessels have navigated on the river for only three purposes, none relating to her
right to navigate “con objetos de comercio.” In all cases, save for a brief period
between May and July 1998, the Costa Rican vessels engaged in the navigation
sought and obtained Nicaragua’s express prior authorization to conduct the
voyage, and agreed to and complied with the conditions imposed by Nicaragua on

the navigation. Thus, the evidence of subsequent practice by the parties submitted
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by Costa Rica is entirely consistent with Nicaragua’s position that Costa Rican
public vessels enjoy no right of navigation on the San Juan River, and may only

do so upon Nicaragua’s authorization and subject to Nicaragua’s conditions.

1.17. Costa Rica’s evidence shows that by far the most frequent use of the river
by her public vessels has been to bring supplies and relief personnel to the border
posts she has maintained on the right bank of the river. She has presented one
example of this practice in 1892, and then many other examples between 1994
and 1998, and more thereafter. The Reply (including the documents and witness
statements annexed to it) — as well as the statements from Nicaragua’s witnesses
annexed to this Rejoinder — make clear that Costa Rican authorities regularly
sought and obtained authorization from their Nicaraguan counterparts before
embarking on these supply and relief missions, that they stopped to report at
Nicaraguan Army posts upon entering and leaving the river, that they submitted
to inspection of their vessels, and that their personnel were unarmed while
travelling on the river (with arms stored on the floor of the vessel) and
accompanied by Nicaraguan Army personnel. The evidence submitted by both
parties shows that this was the consistent practice between 1994 and the middle
of 1998 when, tellingly, Costa Rica asserts that Nicaragua first began to violate
her rights in a systematic way. In other words, Costa Rica admits that the system
in place between 1994 and the middle of 1998, as described in the documentary

evidence and as summarized above, did not violate her rights.

1.18. Nicaragua disputes that she ever violated Costa Rica’s rights, much less in
a systematic way. However, Nicaragua agrees that a major change in relations
between the parties, and in their practices on the river, took place in the middle of
1998. The evidence shows that after newly-elected President Miguel Angel
Rodriguez took office in May 1998, he and his new Minister of Public Security,
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Juan Rafael Lizano, made an abrupt and aggressive change in Costa Rica’s policy
regarding navigation on the San Juan River. They publicly announced that they
would no longer accept Nicaragua’s conditions for navigating on the river with
public vessels belonging to the Guardia Civil (which, although Costa Rica
proclaims to the world that she has no army, constitutes nothing less than an
army, with its more than 12,000 military personnel trained and armed by foreign
powers, and its heavy weapons far in excess of anything possessed by Nicaragua).
Instead, they announced, the Guardia Civil thenceforth would send its vessels
onto the river with armed personnel, and without requesting authorization from
Nic@;a}gua, for the purpose of combating illegal immigration from Nicaragua. In
irnpleri;entation of this new policy, the Guardia Civil, by force of arms, began to
intefceijt and detain Nicaraguans, who were navigating on the San Juan River
(that is, in Nicaragua’s sovereign territory) with an intention (as intuited by the
Guardia Civil) to enter Costa Rica illegally. As reflected in the annexes to the
Reply, the Guardia Civil carried out several of these missions in June and early
July of 1998.

1.19. Nicaragua, through her Army, instructed the Guardia Civil to stop this
practice immediately, explaining that it was a violation of Nicaragua’s
sovereignty for the Guardia Civil to navigate on the San Juan without Nicaraguan
authorization, and an offence against Nicaragua’s sovereignty for foreign military
forces to detain and capture Nicaraguan citizens in Nicaraguan territory. When
the Guardia Civil defied Nicaragua’s instruction and claimed that the need to
protect Costa Rica against illegal immigration justified her unilat