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PART 1
INTRODUCTION

1.01 This Counter-Mernorial is filed by Libya in accordance with
the Court's Order of 26 August 1991 fixing 27 March 1992 as the time-limit for
the submission of Counter-Memorials by the Parties1.
CHAPTER 1.

AN OVERVIEW OF THE CASE AS SET OUT IN CHAD'S
MEMORIAL

1.02 In their initial pleadings the Parties have taken entirely
different approaches to the resolution of the temtorial dispute submitted to the
Court by the Accord-Cadre of 31 August 1989. Some of the more striking of
these differences will be noted here.
SECTION
1.

The Difference in Scow Between the Cases Presented by
Libva and Chad

1.03 The Chad Memorial is virtually a petitio vrincioii: the Court
must decide in favour of the precise boundary iine advanced by Chad as a
conventional international boundary, or else the Court, it seems, lacks the
comoétence to go further in settling the dispute. The
presents what it terms
"la fausse alternative", as if the Court had a choice to make between two
boundary lines: the 1919 line and the 1935 line2. But there is no choice at al1 to
be made here. Although the 1935 Treaty is by no means irrelevant to the present
case, Libya's claim does not rely on the 1935 line as such; and there is no dispute
between the Parties over whether the 1935 iine is a conventional boundary under
international law. So the Court's only task under Chad's thesis is to accept the
precise boundary Iine claimed by Chad - and no other.

1

Tenus such as "Libya" and "Chad" as defined in Libya's Memorial will continue to be used
in the same sense in the present pleading. References to Libya's Memonal and to Chad's
Memonal will oiïen be made by use of the acronyms "LM"and
respectively.

"w,

2

niese and similar t e m refer back to the LM:the "1919 line" is the Line set out in Article
3 of the 1899 Anglo-French Additional Declaration as modified ("interpreted") by the
Convention of 8 September 1919; the"1935 line" is the boundary agreed betwwn ItaIy and
France in the 1935Treaty of Rome, ratifications of which were never exchanged.

1.04 Hence, Chad's Mernorial has been presented in such a way
that the facts and evidence and the legal arguments have al1 been carefully
selected and arranged to arrive at one, and only one, precise result.
1.05 Libya's case is not so hampered; for Libya considers that the
Parties have submitted their temtorial disuute to the Court for resolution whatever the outcome may be. Libya denies that there is any agreed boundary
line between Libya and Chad; it maintains that the question of title to the LibyaChad borderlands is the principal question put to the Court in this case. As a
result, in the
Libya has attempted to set out al1 of the relevant facts, evidence,
documents and legal considerations for the Court's consideration in reaching its
decision. Libya has taken special pains to demonstrate by maps and other
illustrations the various elements to be considered in this case in as clear a fashion
as possible. For Libya has nothing to hide and has only to look fonvard to the
Court's resolution of this dispute.

1.06 This is not, in fact, a "bounda~y"dispute in the restricted
sense, with the Court having to choose between two alternative lines proposed by
the Parties. For no true boundary has ever existed. There are certainly many
different sorts of lines that have at different times served different purposes:
some have been claim lines, some lines agreed for particular purposes, some
representing proposals for a boundary.
1.07 First of au, there is the boundary claimed by the Ottoman
Empire in 1890~.The maximum program formulated by the Italian Ministry of
Colonies in 1928 was similar to the Ottoman claim4. These are s h o w here on
Mau LC-M 1. Then there is the line agreed between Great Britain and France in
Article 3 of the 1899 Declaration. As is repeatedly conceded in the CM,this was
not intended to be a territorial boundary line5. It was intended to be the northern
and eastern limit of French expansion in the region. As will again be
demonstrated in this pleading, the 1899 line was intended to follow an almost
exact or true southeast direction. However, the iiiustrative map unilaterally
annexed by the French Foreign Ministry to the version of the 1899 Declaration
published in its Livre iaune depicted an east-southeast rather than the intended
3

Se,LM. para. 5.10, and Maps Nos. 37 and 38.

4

See, LM. para. 5.251, and Maps Nos. 68 and 69.

5

S-,G.,
CM.pp. 144-145, para. 11; and p. 376, ~ o n c l u s i o 1i (di).

southeast line. It will again be demonstrated that the line on this map did not
accord with Great Britain's intention at the time as to the direction of the line that
had been agreed in Article 3 of the Declaration; and subsequent British maps
showed a strict southeast line, as depicted on Mar>LC-M 2. Nevertheless, these
two lines relating to the 1899 Declaration - strict southeast and east-southeast as
shown in the Livre iaune are relevant in the present case as part of the historical
background.

-

1.08 The importance to Chad's case of the Livre iaune rnap is
brought out time after time in its Memorial. Regrettably, the CM has omitted
reference to certain key evidence that reveals that the rnap - which will be
referred to hereinafler as the Non-Annexed Mau (and sometirnes as the "missing
map") did not reflect the agreed 1899 line at all, which was intended to be a
virtually strict southeast line. On the map, the 1899 line ended at the intersection
of 24"E longitude and 19"N latitude, following an east-southeast direction,
instead. There is no way to reconcile this difference. The Italian government
consistently maintained that the 1899 southeast line was meant to be a strict
southeast line (also illustrated on Mav LC-M 2); and over a period of some 15
years it vigorously protested the attempt in 1919 to push this line even further
northward. Great Britain consistently maintained that, contrary to the French
view, the 1899-1919 line was not a conventional boundary line, or even a line
separating zones of influence, but only a limit to the territorial expansion of
France; and Great Bntain so informed Italy of the intended negative aspect of the
line and assured Italy that it did not, and could not, affect the territorial rights of
other Powers, such as the Ottoman Empire and Italy.

-

1.09 The
concedes that the 1899 Line was not opposable to
the Ottoman Empire, which vigorously protested the agreement6. However,
through a misreading of the Franco-Italian 1900-1902Accords, the
attempts
to make the 1899 southeast line opposable to Italy (and thus to Libya). As will
again be shown below, Italy never accepted the southeast line as pushed
northward on the Non-Annexed Map, for the 1900-1902Accords were concerned
with a quite different line: the wavy, dashed line marking the generally-accepted
view of Tripolitania's frontiers, which had not yet been delimited7. This line also
6
7

See, CM, p. 176, para. 120.
The Tripolitanian boundary kom Ras Ajdir (on the Mediterranean coast) to Ghadamès
was delimited in 1910; the boundary between Ghadamès and Toummo was delimited for

the first tirne by the Franco-Italian Accord of 12 September 1919.

appears on Map LC-M 2, where it is identified as the notional Tnpolitanian
frontier.
1.10 There are a number of other lines forming part of the
background of this case. During the meetings of the Colonial Commission in 1919
over implementation of Article 13 of the secret 1915 Treaty of London, the
French Govemment proposed that Bardaï be considered to lie in Libyan
territory. As early as 1914,,ColonelLargeau, who had led the French incursions
into the Libya-Chad borderlands, had proposed that Gouro, the former seat of
the Senoussi Order just east of Tibesti, be considered as part of Libya8. These
places are shown on Map LC-M 3, and the kind of partial boundary line these
proposals might have produced has been suggested on this map.
1.11 Then, in 1928, France proposed ceding to Italy a portion of
temtory south of Toummo, forming a sort of salient or bulge southward to the
Djado oasis9. In 1929 Italy countered with a proposal that would have included
only the Libya-Chad borderlands north of 18"N latitude within Libyan temtory.
This 1929 proposa1 of Italy would have left to Libya the entire regions of Tibesti,
Ennedi, Ounianga and Erdi as well as the northern part of Borkou. It is
interesting to note - jumping ahead to 1948 - that France proposed almost the
opposite type of boundary as part of the disposition of Italy's African colonies
under the 1947 Peace Treaty. The French proposa1 would have drawn the
boundary across the Tropic of Cancer, thus leaving al1 of these regions to France's
colony, the A.E.F. However, France never pursued this claim before the U.N.
These three proposals are shown together on M ~ LC-M
D
4.
1.12 The 1929 Italian claim was a more modest proposal than the
"maximum" and "minimum" programs formulated by the Italian Colonial Ministry
in 19281°, as M ~ LC-M
D
5 shows.
1.13 Earlier, in 1911, in preparation for scheduled delimitation
negotiations between the Ottoman and French Govenunents, the w v i of
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This proposal wuld properly be regarded as involving a "cession"of territory by France
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LC-M 6

Tripoli had also proposed a substantial reduction of the 1890 Ottoman clairn1'.
In the meantime, a de facto line had come into being between the opposing
French and Ottoman forces, and a similar line was envisaged in the FrenchSenoussi discussions. The 1911 and de facto lines are shown on Mai, LC-M 6.
1.14 Thus, when Laval and Mussolini sat down in 1935 to agree
upon a general settlement of al1 African issues between Italy and France,
including boundanes, there had been lines of al1 sorts formulated, proposed and
even agreed - but no boundaq concerning the area of the Libya-Chad
borderlands had emerged from thern. The special significance of the boundary
line that Italy and France agreed in 1935 is that it was a settlement of that
boundary by the two States directly concerned at the time, not an arrangement
involving third States - and it was overwhelmingly approved by the two
Parliaments of the two States, each of which passed laws authorizing its
ratification. However, for reasons extraneous to the issue of boundanes,
ratifications were never exchanged as called for by the 1935 Treaty. As Mai, LCM 7 demonstrates, the 1935 line would have divided the borderlands region
rather than leaving al1 of it north of 18"N latitude to Libya (and Italy), as in Italy's
1929 proposal, or leaving more than the entire borderlands to France, as in
France's subsequent post-World War II proposal. It must be said, however, that
neither Government regarded the 1935 line as a satisfactory line. France's
General Tilho sharply cnticised it; and at the final stage of the negotiations, the
Italian Colonial Ministry tned to reduce sornewhat the boundary concessions Italy
was making to France by moving ont0 the Libyan side of the line both Bardaï and
Tekro; but Mussolini barred this attempt, his eyes being focussed on Ethiopia. As
the
indicates, the 1935 iine was a "pis-aller" for France; and it was a major
temtorial sacrifice for Italy, the consequence of an odious secret deal concerning
Ethiopia.
1.15 For the purpose of attribution of the territory compnsing
the Libya-Chad borderlands, Libya submits that al1 these lines (and related
negotiations) have some relevance and sorne have considerable significance. The
latter category would appear to include, in varying degrees, the strict southeast
line of the 1899 Declaration, the 1911
of Tripoli proposal, the 1929 Italian
proposal and the 1935 Treaty iine. These various lines are displayed on Mao LCM 8; they are again set out on Maa LC-M 8 4 on which the Libya-Chad
11

See, LM. para. 5.114, and Maps Nos.52iA and 521B.

borderlands are depicted, together with Libya's claim in this case. The Court has
a wealth of material concerning lines of al1 kinds to consider in determining title
between the Parties in the area comprising the Libya-Chad borderlands, and not
just one line as Chad maintains.
1.16 The narrow focus of Chad's case is strikingly illustrated by its
obsession with one of the regions in dispute - Tibesti and even more so with a
small oasis in northern Tibesti known as Aouzou. The CM has entitled its first
chapter "Les Données de l'Affaire de la Bande d'~ozou"'~;the last word of the
CM prior to Chad's Submissions is " ~ i b e s t i "the
~ ~name
;
"Aouzou" (spelt "Aozou"
in the CM') appears on virtually every page. Why this obsession? The Court has
not entitled this dispute "l'Affaire de la Bande d'Aouzou"; to the contrary, in the
light of the Accord-Cadre, this case is officially called Temtonal Dispute (Libvan
Arab ~ a m a h i r i ~ a l ~ h a d ) ' ~ .

-

1.17 Chad admits that the term "Aouzou Stnp" or "la bande
d'Aozouu was a journalistic invention that did not gain currency until the late
1970s15. As the map shows (Map LC-M 8A), Aouzou is an oasis in the northwest
part of the Libya-Chad borderlands, which themselves consist of not just Tibesti
but also the regions of Borkou, Ennedi, Ounianga and Erdi. The boundary line
agreed between Italy and France in 1935, as part of their general settlement of
African problems, would have placed Aouzou on the Italian side of the line. It
was one of the minor oases in Tibesti that the French were willing to let Italy have
in the 1935 boundary agreement that was so disadvantageous to Italy. The Quai
d'Orsay described how relatively unimportant the effect of the 1935 boundary was
on French interests in the borderlands in this deprecating way: "les centres
d'habitation principaux" were aU left on the French side of the line; "[ellle donne
à l'Italie une bonne palmeraie, celle d'Aouzou, et quelques points d'eau
secondaires, Guezenti, Ouri et ~ebbi-souma"16. This may have been the first
occasion for most Italians that Aouzou was brought to their attention; for it lay on
the French side of a true southeast line under Article 3 of the 1899 Declaration, a
12
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line with which the Italians had flirted in drawing up various proposais for the
southern boundary of Libya in the years following World War 1.
1.18 The locations the Italians and French had been interested in
were Zouar, on the southem edge of the Tibesti massif. and Bardaï at a strategic
location in Tibesti. Of course they knew of Gouro to the east of Emi Koussi, the
former seat of the Senoussi, which like Bardaï had once been offered by the
~ r e n c h ' ~ .So also were Ounianga Kebir and Ounianga Saghir known, and
especially Tekro on the main trade route to Koufra, the location of the 1934
incident1'. The French had no plans in 1935 to leave these key places to Italy in
spite of a last-ditch attempt in the 1935 negotiations by the Italian colonialists to
obtain Bardaï and Tekro (as well as Afafi to the west of the borderlands)19. But
Aouzou could be left to Italy; for the French it was only "une bonne palmeraie".
1.19 The CM has attempted to create a major event out of a
minor episode that occurred at Moya, a tiny place just north of Aouzou. The
episode took place in between the two sets of negotiations in 1955 leading to the
1955 Treaty, and was dealt with in the &f under the rubric "Moya incidentn2'.
As will be gone into below, the CM has named the episode the "Aouzou Incident"
and made it a centrepiece of its exposition as to the meaning of the 1955 Treaty s e ~ n gas a kind of surrogate travaux for documents concerning the 1955
negotiations that Chad has chosen not to offer in evidence2'. The CM contends
that Libya's Prime Mnister Ben Halim, in the wake of this "incident", formally
recognized "la souveraineté française sur oz ou"^^. Two pages later in the CM.
Mr. Ben Halim is alleged to have recognized "la souveraineté française &
Further on (155 pages later), the same events are cited in the CM as
an admission by Libya "que la bande d'Aozou était soumise à la souveraineté
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exclusive de la rance"^^. Quite a remarkable evolution in the territorial
coverage of the alleged statement of Mr. Ben Halim!

1.20 Libya will demonstrate in Part III that this whole episode is
misinterpreted and exaggerated in the CM;that what the Prime Minister is
claimed to have said is not established in the
by acceptable evidence; and that
in the circumstances the very most that his remarks might be taken to mean - if he
made them at al1 - was that he had been reliably informed that French troops
were present in Aouzou, which had not been the case for many years, and that he
was not planning to send another expedition there as rumoured. The very most
he is even alleged by Chad to have said concerned only the "bonne palmeraie" of
Aouzou - not the so-called "Aouzou Strip" and certainly not the rest of Tibesti,
or Borkou, Ounianga, Ennedi or Erdi, al1 of which are part of the LibyaIChad
borderlands. Moreover, no evidence at al1 has been produced to show that during
the July-August 1955 negotiations whatever Mr. Ben Halim is alleged to have said
came up in the discussions between the Libyan and French negotiators.

-

1.21 The ultimate French occupation of Tibesti in 1929-1930 was
the result of the Italian advances south into F e u a n and Koufra in wenaica. In
addition, the northwestem part of Tibesti lay near the Algerian frontier, and
Algeria had been annexed as part of metropolitan France and was no longer just
a colony. Until 1930, Tibesti was regarded by the French as within the
administrative control of A.O.F., with headquarters at Bilma; it was not even a
part of the colony of Chad. In 1930, this region of the borderlands was shifted by
the French Government to the A.E.F..
1.22 By calling the area between the 1935 line and the 1899-1919
line the "Aouzou Strip", Chad draws attention to the fact that real French
interests lay only in that sector of the borderlands, for it was close to Algeria, and
hence to France itself. Even then, however, the region of the borderlands nonh
of 18"N (the approximate latitude of Faya) was largely ignored by France until the
1955 negotiations approached. It was only then - when the incident at Moya
brought out the fact that the French had a minimal presence in this region - that
the French Government, particularly the people in command in the A.O.F. and
the A.E.F., reacted strongly and sought to turn this minor episode into an event
furthering French interests in the negotiations. Yet the episode at Moya, from
24
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the evidence so far produced, never played a role in the July-August 1955
negotiations, and was not brought up at ail. It was some 20 years later that
"Aouzou" gained currency as the name to apply to the territorial dispute between
Libya and Chad. During the rebellion and civil war in Chad, the "Aouzou Strip"
became a sort of political slogan. In the view of Libya it is an entirely
inappropriate term to apply to the present case. Not only does it wrongly narrow
the geographical focus of the dispute, which concerns the borderlands and not
just the area lying between the 1935 and 1899-1919 lines, but it also imports a
political element that has no bearing on the question of title to the borderlands.
SECTION
2.

Chad's Defence of its French Colonial Past; its Ienorine of
the Rights of the Indigenous Peoples

1.23 In its Memorial, Chad defends in its entirety the French
colonial thesis developed over the years, even to the point of covering up or
attempting to rationalize some of its more conspicuous defects. The CM tries to
make out a case for the Non-Annexed Mau as having really been annexed to the
1899 Declaration. It tries to disguise France's senes of bévues at the U.N., and to
place the blame on the U.N. Secretanat. It suppresses what must have been its
astonishment (not to mention displeasure) to discover, after this case was
brought, that the French Govemment had not considered the 1955 Treaty to be
of sufficient importance to be registered under Article 102 of the U.N. Charter;
and the CM fails to mention that in 1972 the U.N. Secretanat actually reminded
France of its omission, but the French Government again failed to take steps to
'have the Treaty registered. (In contrast, the 1956 Agreement concerning Libya's
frontier with Aigeria was registered with alacrity under Article 102.) Perhaps
most remarkable of all, the CM discloses - but without any outward display of
embarrassment - that the 1900-1902 Franco-Italian Accords, on which Chad's
case virtually depends, were not en vimeur at the time of Libya's independence in
1951 nor in fact was the Franco-Italian Accord of 12 September 1919, which
dealt with the western boundary of Libya with Algeria and ~ i ~ e r ~ ~ .

-

1.24 In its vigorous defence of the actions of the French
neglects to consider the legal basis
Government during the colonial past, the
on which France's claimed effectivités rest. The CM totally ignores the nghts of
the indigenous peoples of the area, who fought valiantly under Senoussi
25
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leadership to oppose this attempted invasion of their lands by forces under
French command. The borderlands were not terra nullius - and the
does not
assert othexwise - and the peoples of the region rejected any overtures to reach
agreement with the French. Yet these peoples, paradoxically, are now claimed by
Chad to inhabit Chadian not Libyan temtory. In the face of the French threat,
these Senoussi peoples welcomed into the borderlands Ottoman civil and military
forces. Until 1913, a modus vivendi existed between the French and the
Ottomans and between the Frenchand the Senoussi, with a de facto separation of
forces along roughly 15"N latitude (Mau LC-M 6). Chad devotes not one word to
the legal basis on which, starting in 1913, French forces invaded these lands,
destroying the zawivas of the peoples and uprooting their Islamic civilization and
culture, and totally disrupting their economic life. The fact that, post-1920,
conquest was no longer a valid means of acquiring temto~yis simply ignored.
1.25 Libya's claim to title in the borderlands area reposes on the
rights of these peoples and on the rights, titles and claims of the Ottoman Empire,
which Italy inhented in 1912. Libya's case is solidly founded in the rights of these
peoples to self-determination. It rejects the illegal acts of the French forces,
which in any event were directed not at settlement, but at the protection of the
only part of Chad that the French considered to be of any value - the southern
part generally below 15"N latitude ("le Tchad utile"). Certainly pnor to 1930, and
even thereafter, these military measures of protection fell far short of the
effectivités that under the law existing pnor to the League Covenant might have
conferred on France sovereignty over the area and its peoples.
1.26 The CM fails to address the question how, in any event,
under the 1955 Treaty, Article 3 of which sets out the basis for delimiting the
southern boundary of Libya;colonial effectivités could be regarded as a relevant
factor. The basis on which the delimitation was to be negotiated was to be the
"actes internationaux" en vieueur in 1951, and whatever international boundary
emanated therefrom - in short, &
possidetis
i
Under such a criterion,
colonial effectivités had no place, even if proved, and even if valid26.

u.
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SEC~O
3. N Chad's Reliance on Recognition. Acauiescence and Estoppel

1.27 There is an elegant flow to the Memonal of Chad: at first
glance the case seems to hang together with style, like an expensive French dress.
But after a few stretches and tugs and pulls it comes apart at the seams, held
together by a few thin threads, which are arguments based on alleged recognition,
acquiescence and even estoppel; and this characteristic persists with remarkable
consistency throughout Chad's pleading.
applies such a line of argument first against Italy.
1.28 The
In this way it attempts to surmount the problem that the 1899 Declaration was
between Great Britain and France, as was the Convention of 8 September 1919;
and so far as Italy was concemed both agreements were res inter alios acta. The
comerstone of Chad's acquiescence theory is the Non-Annexed Mau, which
miraculously is said to have accomplished four things:

-

The establishment of Libya's western boundary to Toummo
and even northward from Toummo to the Tropic of Cancer;

-

The abandonment and even renunciation of any Ottoman
claim by Itaiy over the Tripolitanian hinterland;

-

Recognition and acceptance in the 1900-1902Accords of the
1899 Declaration's southeast line as shown on the NonAnnexed Mau (which was more east-southeast than
southeast, as the British observed at the time); and

-

By a considerable feat of logical leap-frog, the acceptance by
Italy of the 1919 line which, as a result of the 1900-1902
Accords, it was estopped from opposing.

Thus, mirabile dictu, the principle of res inter alios acta is disposed of, without
even addressing how Italy in 1900-1902could have agreed or settled any boundas,
rights in respect to temtos, that was at the time under Ottoman sovereignty. As
for the Non-Annexed Mau, this in reality is claimed by Chad to have become
annexed for al1 practical purposes since it was, the CM maintains, acquiesced in
or recognized by Great Britain - which must have known about it and had raised
no objection. Of course, as will be seen below, a few pieces of evidence
overlooked by the C M _ make short shrift of this argument.

1.29 The CM maintains that Libya inhented al1 of the results of
this claimed recognition, acquiescence and estoppel attributed to Italy. But there
is no discussion by Chad of the legal basis for such a conclusion. Unless a
conventional boundary came about as a result of such conduct, a fair reading of
the 1955 Treaty is that Libya agreed only to examine the "actes internationaux"
vieueur in 1951, unencumbered by the political and legal machinations of French
or Italian Govemment officiais, who had been jockeying for position in the
boundaxy negotiations between them lasting from 1919 until their culmination in
the 1935 Treaty.

-

seeks to apply these pnnciples to Libya 1.30 Then the
although not quite danng to assert that Libya is estopped from presenting its case
to the Court because it failed to do so to the Security Council. It requires a
detailed examination of the &
in
l this respect to expose al1 of its flaws. This will
be done in the course of this pleading. But it is necessaxy to mention here that
Chad fails to apply this standard to the conduct of itself or of France. To pick just
one example, Chad argues that Libya was obliged to deploy before the Security
Council its legal case conceming the frontier in the way Chad did in 1978 and in
1983. But the CM cites no authority for such a proposition. In Chad's
presentation to the U.N. a number of senous mistakes were made, iilustrating the
undesirability of a premature exposition of a legal case:

-

Chad referred to a map annexed to the 1899 Declaration
when it should have known that there was no such map.

-

Chad invoked the 1955 Treaty - when it should have known
that it had not been registered under Article 102 of the U.N.
Charter.

-

Chad referred to the 1900-1902 Accords and the Accord of
12 September 1919 as en vigueur in 1951 - when it should
have known they were not.

-

Furthemore, the case Chad advances today is matenally different from the one it
presented at the U.N.

1.31 Libya believes it adopted the wiser course: to abstain from
discussing a very complex legal question, which is now in the process of being
unravelled before the appropriate international tribunal, the Court, instead of
taking the risk of making erroneous statements the way Chad did, which under
Chad's estoppel theory should now act to bar Chad.

S F ~ O 4.N

Major Changes in the Case Presented bv Chad to the U.N.:
the Three Different Theones Now Advanced bv Chad

1.32 In spite of the detailed presentation to the U.N. by Chad of
its case concerning the Libya-Chad boundary, this case has been extensively
modified in the
Libya does not question Chad's right to do so; but it does
question how the CM could with any consistency criticize Libya's conduct in not
spelling out its case when Chad itself has substantially modified its own widelypublicized case.

m.

1.33 Until these proceedings, Chad's case had always reposed on
the 1955 Treaty; and its theory seemed relatively simple, albeit incorrect and not
fully thought through. It was that, in Article 3 of the 1955 Treaty, ubya and
France camed out the recommendations of G.A. Resolution 392(V), fixing the
boundary by reference to certain "actes internationaux" en vigueur in 1951; and by
not mentioning the 1935 Treaty in Annex 1 to the Treaty, the parties specifically
rejected the 1935 line. The second point was paramount, since Chad (as France
had before) at least publicly believed that the "actes internationaux" listed in
Annex 1 did delimit a boundary; and, hence, the absence of the 1935 Treaty from
the list was of critical importance.
1.34 A full analysis of the 1955 Treaty will be undertaken further
on; but it emerges £rom the QJ that Chad has replaced this rather simplistic
theory with a complex composite of three theories that, properly viewed, are quite
separate and different, although each purports to lead to the exact same
boundary ~ i n e No
~ ~ doubt
.
when Chad looked below the surface of the French
thesis about Libya's southem boundary, which it felt obliged to defend, it found
some unpleasant surprises that required some intricate legal footwork in order to
deal with them. One such surprise - the fact that the 1955 Treaty had not been
27
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registered under Article 102 of the U.N. Charter - undoubtedly was an
embarrassing, though remediable, defect. Of course,'France's casual treatment of
that Treaty is significant in itself. A second surprise - the fact that the 1900-1902
Accords were not en vigueur in 1951 - was a potentially disastrous revelation. The
1902 Accord and the famous map - the 1899 Livre iaune map now to be called the
Non-Annexed M ~ -Dwere critical to the French thesis espoused by Chad before
the U.N. In addition, certain key "actes internationaux" had not been included in
Annex 1, such as the 1900 Accord and 1924 Protocol and Declaration (to which
Chad's Application of 3 September 1990 made reference), and the Franco-Italian
Accord of 28 October 1912, which the CM reveals to be an important element of
Chad's case2&.

1.35 This new three-pronged approach of Chad is in effect the
presentation of three separate, alternative pleadings, for each theory is
independent of the others and stands on its own feet. Such an approach
necessarily carnes with it the implication that Chad does not have sufficient
confidence in any one theory to rely entirely upon it. But it should be observed
that advancing three theories does not thereby strengthen Chad's case, for none
of the theories supports the others. In fact, there are inconsistencies between
them. At the end of the day, Chad's case depends on putting forward one theory
that cames conviction. Chad has failed to do this in its Memorial. Furthemore,
none of these three different theories is the same as the & theory that Chad
advanced in its presentations concerning the boundary issue before the U.N. in
1978 and 1983.
1.36 The first of Chad's three theories for arriving at the precise
line is clearly an attempt to remedy the defects just mentioned. Under the first
in Annex 1 to the 1899 boundary
theory, Article 3 of the 1955 Treaty by
line. shown on the Non-Annexed MaD, and referred to in the 1902 Accord
(alleged to be the same line subsequently descnbed in words in the 1919
Convention), expressed the agreement of Libya and France to this exact line
(terminating at 24"E longitude - 1Y30'N latitude) as a boundary line, whatever
the status of the underlvina ameements mav have been. This is a fundamental
change in the French-Chadian case as heretofore publicly expressed. It clearly
reflects an attempt to overcome the formidable defects in the French thesis that
Chad has heretofore put forward as its own.
28
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1.37 Then the CM advances an alternative route to the exact
same line: this is Chad's second theory. It resembles Chad's earlier case, but with
the addition of a significant new feature: the concept that the 1899 line, conceded
to relate only to zones of influence at the time, became transformed into a
boundary line as a result of French effectivités starting in 1913 and taking effect
well before 1919. This second theory is complex. It is a bit like a circus trapeze
act, with four sets of swings and four artists tumbling through the air and catching
each other. If one part goes wrong the whole act plunges to the net and in this
case there really is no net. This complex alternative submission of Chad will be
examined in detail below. Many of its components have already been dealt with
in the LM:and the flaws in the new component based on French effectivités and
their supposed effect in transforming the 1899 zone of influence into a boundary
line by 1919 will be exposed further on in this Counter-Mernorial.

-

1.38 Finally, Chad has advanced a third theory of its case - that
once more leads to the exact same line. This is based solely on French effectivités
prior to 1919. It, too, is a theory not heretofore advanced by either France or
Chad. As will be shown, it is ruled out by the terms of Article 3 of the 1955
Treaty, is invalid in law, and is not supported by the facts and evidence.
1.39 Such an evolution in Chad's case is understandable. It
shows that a case of this kind cannot properly be presented before a political
forum such as the U.N. General Assembly or the Security Council or the O.A.U.
as a statement of a "political" position and without having done the prior legal
research. It also shows how wide of the mark are the suggestions in the CM that
in the 1955 negotiations the Libyan team had a firm grasp of the various
agreements referred to in Annex 1 and of the boundary line to which Chad now
claims they inevitably led. Libya has only recently discovered after reading the
Memorial of Chad that neither the Accord of 12 September 1919 nor the 19001902 Accords were en vigueur in 1951, one of a number of key facts not disclosed
at the time by the French negotiators. Thus, Annex 1 contained a fundamental
mistake consisting of the fact that these agreements were listed as having been
vigueur in 1951, when they were n ~ t The
~ ~French
.
travaux that may bear on this
29
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question, which concern the second part of the 1955 negotiations (in July and
August), have been very sparingly offered in evidence by Chad.
SECTION
5.

Sienifkant G a ~ and
s Failures of Proof in Chad's Case

1.40

There are notable gaps and omissions in Chad's case as set
The lack of French travaux covering the July-August 1955
out in the
negotiations has just been mentioned. This contrasts sharply with what appear to
be the rather complete travaux submitted for the fïrst phase of the negotiations,
in January 1955 in Paris. But it is the second period that is the more significant in
t e m s of the intent of Libya and France as expressed in Article 3. For the CM has
revealed that the list of "actes internationaux" set out in Annex 1 was added to the
draft Treaty only in the final days, just prior to signature. Yet Chad omits the
travaux that might explain why.

m.

1.41 In fact, Chad's Memorial seems evasive in its attempt to
explain the reasons why this list of "actes internationaux" was added at the last
minute. For example, the CM suggests this answer:
"C'est probablement à la suite de cet incident3' et pour que les
choses soient tout à fait claires que les négociateurs décidèrent de
préciser, avec un certain luxe de détails, le trac' de la frontière
dans l'échange de lettres annexé au Traité de 1955 1."

5

Must a key fact like this be left to speculation? Are there no French travaux that
directly bear on the intent of the negotiators? The CM asserts that the "liste des
actes" in Annex 1 was "dressée avec soin comme en témoigne la correspondance
diplomatique échangée entre les
But where and what is this alleged
diplomatic exchange? It is not cited; it is not annexed; and Libya has no
knowledge of any such exchange. Then this explanation is offered in the

a:

"Il semble évident que, dans la phase ultime de la négociation, les
négociateurs français estimèrent nécessaire de 'mettre les points
sur les i' et de substituer à une vague référence générale aux actes
internationaux en vigueur, une énumération limitative des traités
30
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as the

fixant la ligne fro ière afin d'écarter toute ambiguïté sur la
frontière du Tibestis-j."
1.42 This incomplete, unconvincing explanation diverts attention
from certain cntical defects in the French-Chadian thesis as to the significance of
Annex 1. It was by no means prepared "avec soin"; the Annex is full of mistakes
and omissions. Annex 1 lists two agreements that were
"en vigueur" in 1951:
the 1902 Accord and the Accord of 12 September 1919. It fails to list a number of
other agreements that were directly pertinent, among which were the 1900
Accord, the 1924 Protocol and Declaration, and the Franco-Italian agreement of
28 October 1 9 1 2 ~ ~There
.
is every indication that the Annex 1 list of "actes
internationaux" may have been rushed in at the last moment of the negotiations to
try to remedy a fatal defect just then realized by the French side: two of the key
agreements were not en vigueur, a disclosure not communicated to the Libyan
side; and a reference to them in the Annex was presumably thought to confer on
them a validity they otherwise l a ~ k e d ~So~ that
. rather than containing a certain
"luxe de détails", as the CM off-handedly suggests, Annex 1 reflects a certain "luxe
de fourberies"; and the Chad Memorial does nothing to set the record straight.
1.43 There are other major gaps and omissions in the facts
presented by Chad's Memorial, facts that are directly relevant to the question
whether there is a conventional boundary east of Toummo, which Chad bears the
burden of proving. Examples of some of these gaps are the following:

-

The travaux referred to in the CM conceming the 1899
Declaration omitted a number of key documents, which has
led to several serious errors in the analysis set out in the
CM.

-7

-
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Chad failed to fumish a document to be found in the British
Archives that demonstrates that the British Government at
the time did not regard the line placed by the French
Govemment on the Non-Annexed Mau as faithfully
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Note here again the emphasis on Tibesti. See, para. 1.16, gJ m.,

above.
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reflecting the agreed line, which was intended to follow a
true southeast direction36;

-

The

CM

overlooks the Anglo-Italian Accord of 1902,

entered into pnor to the 1902 Franco-Italian Accord, which
bears directly on the meaning of the later agreement;

-

The facts alleged to support French effectivités pnor to 1919
in the borderlands region fa11 well short of such a
demonstration;

-

The CM omits a large number of important events occumng
between 1919 and 1934 relating to Italy's protest against the
1919 Convention and concerning the on-going negotiations
between Italy and France to £ix Libya's southern boundary;

-

The CM fails to refer to or to annex the Exposé des motifs
accompanying the draft law to authorize ratification of the
1935 Treaty, in which the French Government informed the
French Parliament that east of Toummo there was no
conventional boundav;

-

Only the briefest reference is made in the CM to the vanous
agreements entered into between Libya and Chad in the
1970s and 1980s - the 1972 Libya-Chad Agreement of
Fnendship and Cooperation, the 1974 Protocole d'Accord,
the 1980 Treaty of Arnity and Alliance, and the 1981
"Accord de fusion", conduct of the Parties that was not
consistent with Chad's accusation that Libya had invaded
and occupied the territory of Chad but that was in keeping
with the actual situation, namely, that a boundary between
Libya and Chad had yet to be delimited.

1.44 Related to the matter of evidence produced by Chad is the
fact that the documents comprising the "Productions", furnished by Chad to the
Court in one copy, only became available for copying by Libya, at its expense,
36

See, LM, para. 5.98; -e,also, para. 4.M). below.

some two months after the Memorials were filed. The Registrar has since acted
to require Chad to submit this evidence in the appropriate manner, although
Libya still has been furnished only one copy37. Libya has clearly been
disadvantaged by this, as well as by the tardy submission of certain required
translations. Thus, Libya must reserve al1 its nghts in regard to these procedural
failures. In spite of these diffïculties, Libya has done its best to address fully the
evidence presented by Chad and the contentions advanced in Chad's Memonal;
however, Libya's failure to have dealt with a particular fact or contention does not
imply its admission of that fact or its agreement with that contention.

CIiAPTER II.

STABILITY OF AFRlCAN FRONTIERS

1.45 It is asserted at the beginning and at the end of Chad's
Memorial that a decision by the Court, other than to affirm Chad's position as to
the exact boundary line alleged to divide the territories of Libya and Chad, would
threaten the stability of al1 other African frontiers that owe their ongin to the
agreements relevant to the present case entered into during colonial times. It is
put this way in the final paragraph of the CM:
"Si la Cour, revenant sur le principe de&I'I
possidetis, venait à
décider en faveur d'une ligne différente que celle défendue par la
République du Tchad et fondée sur les accords de 1899,1902,1919
et confirmée en 1955, eue menacerait la stabilité de l'ensemble des
frontières trouvant leur origine dans les accords conclus entre
puissances coloniales et, dans les meilleurs cas, ultérieurement
acceptées par les Etats successeurs. La coniïrmation de la frontière
tchado-libyenne sur le fondement du Traité de 955 a une
importance qui va bien au-delà des collines du Tibesti38."
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On 20 Feb. 1992, Chad resubmitted many of these Productions as additional annexes.
The lateness of this submission, just a month before Counter-Memonals are to be filed,
has prevented Libya from referring to these documents in its Counter-Memonal or even
studying them. On 10 March 1992, Libya received yet another communication from the
Registrar indicating that an additional annex was being sent. As of 19 March 1992, Libya
had received none of these additional annexes. Libya reserves the nght to comment on
these documents at a later stage after it has examined them. Exhibit LC-M 1 hereto
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evidence. In addition, Libya bas written to the French Govemment requesting equal
access with Chad to the vanous files and archives containing documents bûaring on the
present dispute. A copy of Libya's note verbale is annexed & Exhibit LC-M 2. A reply
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1.46 What Chad seems to be saying is this: that the Court has no
choice but to approve Chad's line because other boundary lines in Africa are even
less supportable; and that it is too dangerous to peer beneath the surface and
determine whether or not in fact a conventional boundary does exist in the
present case since other boundaries may be even more suspect and vulnerable.
This is tantamount to tuming the doctrine of estoppel against the Court itself.
1.47 Chad's Memonal brandishes the threat that to question
Chad's line would be to place in serious doubt Libya's boundaries with Tunisia,
Algeria and Niger, because al1 these frontiers:

"... ont,

tout comme celles du Tchad, été fixée[s] par le Traité
franco-libyen du 10 août 1955 dans lequel la pafjJje libyenne se
refuse à voir un accord de délimitation definitive ... ."

This assertion is permeated with inaccuracy. The Libya-Tunisia boundary was not
fixed by the 1955 Treaty; it owes its origin to the 1910 Treaty between France and
the Ottoman Empire. Libya's western frontier as far south as Toummo was £ked
by the Franco-Italian Accord of 12 September 1919; and Annex 1 of the 1955
Treaty brought about a rectification of that boundary between Ghat and
Toummo. In addition, in the 1956 Agreement between Libya and France, the
sector of the Algenan boundary between Ghadamès and Ghat, fixed in 1919, was
rectified. None of the boundary lying between Libya and Algena w i U be affected
by the outcome of the present case.

1.48 If there are questions conceming Libya's boundary with
Niger, they stem not from the 1955 Treaty, but from the fact that no conventional
boundary east of Toummo was in existence at the time of Libya's independence;
and the 1955 Treaty did not alter that situation. Should the Court uphold this
view and accede to Libya's submissions, there may have to be consequential
negotiations between Libya and Niger to determine the course of the boundary
between the two States, from Toummo eastwards and then southwards to the
intersection of the eastem boundary of Niger and 18"N latitude. In this context, it
is noteworthy that, at present, there is no conventional boundary between Niger
and Chad.
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13, para. 11. This is a reference to Libya's statement in its notification of 31
August 1990 of the Accord-Cadre, in which Libya stated that the Libya-Chad boundary
had yer to be delimited.

1.49 Libya rejects the general line of argument of Chad based on
a perceived threat to stability. The Accord-Cadre was not an agreement to go to
the Court to "rubber stamp" the French-Chadian thesis as to a conventional
boundary. It was to ask the Court to resolve this temtonal dispute applying
principles of international law. The greatest promise of stability in the region in
respect to boundanes between African States is the willingness of States like
Libya and Chad to take such a dispute to the Court for resolution in accordance
with international law and to agree to abide by the Court's judgment - whatever it
may be.

1.50 Libya maintains that what could be threatening to stability in
the region is if Chad attempts to back away from its agreement to submit this
dispute to the Court for resolution by accepting to abide by a judgment only if it
accords one hundred percent with Chad's position as to a boundary line. What is
potentially destabilizing is Chad's attempt to defend the colonial past and the
French boundary thesis, without questioning its validity; and without considering
the nghts of the indigenous peoples to whose lands France claimed title. Chad
appears to give the benefit of the doubt to the French claim as a matter of blind
faith.
1.51 As'was brought out in its Memonal, Libya did not emerge as
a colonial temtory being granted independence anew. It was not part of the U.N.
decolonization program in 1960. Its peoples regained their independence in
1951, and these peoples included the indigenous peoples of the borderlands who
had fought so hard to keep the French £rom invading their lands - just as they
fought the Italians in the north. Libya's case relies in large part on the selfdetermination of these peoples; not to change an established boundary - for there
was none - but to support the identification for the £irst time of a boundary
between Libya and Chad.
1.52 There is no ment in the assertion that the security of other
States in Africa or in the region is threatened by Libya's claim. Libya's willingness
to have this territorial dispute settled by the Court - with no strings attached - is a
stabiliziig influence. This is the third boundary case Libya has taken to the
Court; and it urges other African States to follow its example. The cause of any
instability would be Chad's attempt to retain what it contends were the fruits of
French colonial conquest of the borderlands, without questioning the French
claim to legal rights and titles, and without even considering the rights and titles of

the indigenous peoples, whom they now claim to be Chadian, or their nght to selfdetermination40.

1.53 The pnnciple of stability can hardly be applied to a
boundary that has never been established, as here. Stability is the basic aim of
every temtonal delimitation, whether achieved by direct negotiations or by
judicial or arbitral settlement. In itself, the pnnciple furnishes no method for
settling a territorial dispute; it provides no solution. The stability pnnciple
becomes applicable only when the delimitation has occurred. Thus, Libya's claim
does not conflict with the O.A.U. Charter, or with the 1964 Cairo Declaration;
and it a f f i s the pnnciple of ytJ possidetis iuns as applied on the date of Libya's
independence - the agreed basis of delimitation with France set out in Article 3 of
the 1955 Treaty. Similarly, there is no conflict between Libya's claim and the
U.N. Charter or resolutions of the General Assembly. In its willingness to have
this temtorial dispute settled in accordance with the principles and d e s of
international law, including the nght of self-determination of peoples, Libya's
claim is in full accord with these instruments.
CHAPTER III.

THE CRITICAL DATE IN THIS CASE

1.54 It appears that the Parties are in agreement that there is a
cntical date in this case - the date of Libya's independence on 24 December 1951.
Although the CM refers to a number of "dates cruciales" in the history of the
dispute4', it recognizes the date of Libya's independence as the critical date in
terms of determining the southem frontier of Libya: .
"Lorsque la Libye devint un Etat indépendant, elle le fut dans le
cadre de ses frontières telles qu'elles existaient
moment de son
accession à l'indépendance, le 24 décembre 1951 ."
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In this regard, s,para. 5.113 (last item), below, and the Petition of the Tibesti Tribes
dated 3 November 1991,
L G M 3, which concenu an expression of affiliation with
Libya by the inhabitants of Tibesti in a Resolution adopted by 4,000 members of the local
tribes on 11 March 1991. Even the French Government in advancing in 1948 its
boundary rectification proposal expressed concern that the nomad tnbes along Libya's
frontier with Algena be linked with their brethren in the north rather than be left to
Chad. See, CM. pp. 125-126, para. 92
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The date of Chad's independence is cited by the CM as having the same
significance for Chad. Thus, on independence, Chad inhented the boundary
position of France vis-à-vis Libya; and that position was defined at the moment of
Libya's independence, unless subsequently modified prior to Chad's
independence. On this point, the Parties appear to agree.

1.55 The 1955 Treaty between Libya and France confirmed the
boundary status QUO as of the cntical date of Libya's independence in 1951.
Article 3 of the Treaty provided that Libya and France:

"... reconnaissent

que les frontières séparant les temtoires [of
Tunisia, Algeria, A.O.F. and A.E.F. from that of Libya] sont celles
qui résultent des actes internationaux ehvigueur à la date de la
constitution du Royaume Uni de Libye ... ."
The CM cites the 1955 travaux to confirm that Libya and France during the first
phase of negotiations in Pans in January 1955 accepted as the delimitation
"technique" the reference to former agreements "en vigueur à la date de la
création de 1'Etat libyen", and agreed to abide by the "stipulations générales" of
the t e x t ~ ~ ~ .

1.56 In consequence, the evidence of the Parties' conduct after
that date is of diminished relevance, unless of course the Parties entered into an
agreement to modify the situation as to the boundary as it existed in 1951. In
1955, France and Libya confirmed the status auo as of 1951, and only agreed to
modify parts of Libya's frontier west_ of Toummo. Libya and Chad have never
entered into an agreement establishing their common frontier east of Toummo.
The Parties' conduct after 1951, therefore, can only operate to confirm or deny
the position as it existed in 1951.
CBAPTER IV.

STRUCïüRE AND GENERAL CONTENTS OF THE
COUNTER-MEMORIAL

1.57 Libya's Counter-Memonal is in two volumes. Volume 1
contains the text of the Counter-Memorial (Parts 1-IX) and Libya's Submissions.
Volume II consists of the Exhibits.
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1.58 Following this introduction (Part 1),Part II takes up the task
of the Court. Parts III, IV and V then deal with Chad's failure to demonstrate or
prove the existence of a conventional boundary. Part VI is devoted to the
relevance and importance of the 1935 Treaty to the present case.
1.59 Parts VI1 and VI11 then address two subjects that have a
special beanng on the case. The first - the subject of good faith in the law of

treaties - emerges from the background of this dispute, and is dealt with in Part
ViI. The second subject, dealt with in Part VIII, concems the factors of
recognition, acquiescence and estoppel in Chad's case and Chad's theory of
"consolidation" of the boundary between Libya and Chad that relies on these
factors.

1.60 The Counter-Memorial then turns, in Part IX, to the process
of determining the boundary in the present case in the absence of a conventional
boundary. It develops further the points made preliminarily in Part II, which
concerns the task of the Court primarily in its jurisdictional aspects. There it is
demonstrated that the process fits readily within the traditional judicial function
of courts and legal tribunals and involves the kinds of findings and judgments that
courts traditionally have made, notably the International Court of Justice. In
discussing this process, Libya wiil further spell out the evidence and critena it
believes relevant to determining a boundary in this case and that support Libya's
claim as set out in its Memorial.

1.61 There is one final matter to mention concerning the
contents of Libya's Counter-Memorial, and indeed its approach to the case.
Unlike Chad, Libya avoided presenting its case before such political forums as the
U.N. or the O.A.U. For Libya considers this territorial dispute to be one for
resolution in accordance with the principles and rules of international law. A
fortiori, in the presentation of their respective cases to the Court, which is not a
political forum, Libya feels it to be entirely out of place for the Parties to set forth
arguments and matenal of a political character. Some portions of Chad's
Memorial are, in this respect, offensive to Libya. It is earnestly hoped that both
Libya and Chad can address this dispute before the Court as an entirely legal case
and leave to one side the political aspects, which can only lead to acrimonious
exchanges.

1.62 Libya's Counter-Memorial (Volume 1) ends with Libya's
Submissions, which remain unchanged.

PART II
THE TASK OF THE COURT
CHAPTER 1.

THE TERMS OF THE SPECIAL AGREEMENT

2.01 As Libya's Memorial pointed out, it was apparent from the
papers filed at the outset of this case that the Parties perceived the dispute
differently both as to its origin and its temtorial extent. Chad's Memorial has
now brought out the basic differences that exist between them as to the Court's
task in this case.
2.02 Chapter 1 of the &f calls this case "l'affaire de la bande
d'Aozouu, admitting that this was a journalistic phrase that appeared in the late
1970s'. But the Accord-Cadre uses no such term; it consistently refers to the
"différend territorial" (temtorial dispute) between Libya and Chad. The term
"temtorial dispute" is used in the title and twice in the preamble of the AccordCadre. Article 1states that the two Parties:

"... unde9ake to settle first their temtorial dispute by all political

means ... ."

Article 2 provides that:

"In the absence of a political settlement of their temtorial dispute,
the two Parties undertake:
(a)

to submit the dispute to the International Court of
Justice."

Paragraph (b) of that same Article refers to the "disputed region" - not to the
"Aouzou strip"; and paragraph (d) provides that the Parties undertake:
"(d)

to observe the said concomitant measures
[mentioned in (b) and (c)] until the International
Court of Justice hands down a final judgment on the
territorial dispute."
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Ernphasis added. The English text cited here is based on the translation of the AccordCadre by the Registry. The French and English texts may be found at LM. International
Accords and Aereements Annex, No. 39.

2.03 It is understandable that Chad initially conceived of this
territorial dispute as being confined to the region lying between the line it
maintains is a conventional boundary line and the 1935 Treaty line. The extensive
i
reveals that Chad had regarded the
discussion of the 1935 Treaty in the &
boundary line agreed in the 1935 Treaty to be the main threat to its claimed
boundary line. Chad may have anticipated that Libya's case would rely on the
1935 Treaty. And certainly both Parties in their Mernorials have acknowledged
the relevance of the 1935 Treaty to this case; but though they are in accord on a
number of points concerning the Treaty, they reach diametrically opposed
conclusions as to the meaning to be drawn from it as regards the existence of a
conventional boundary.
2.04 Libya's Memorial explains carefully why there is no
conventional boundary between Libya and Chad in Libya's view. This point had
already been made in Libya's Notification of the Accord-Cadre on 31 August
1990. However, such a boundary was agreed in 1935 between the two Powers
directly concerned, Italy and France. That boundary never became a
conventional boundary under international law because, for reasons extraneous
to the boundary question, ratifications of the 1935 Treaty were never exchanged.
Thus, the temtonal dispute between the Parties does not concern a choice
between two boundary lines: there are no boundary lines between Libya and
Chad. Had the Accord-Cadre intended the dispute submitted to the Court to be
narrowly considered in the way Chad suggests it would have contained a term
other than "temtorial dispute" - such as "boundary dispute" or "boundary line" or
even "choice between line x and line y". The dispute here is over title to temtory.
Chad may believe that title has been determined by international agreement; and
certainly this is the initial question the Court has to resolve. But if Chad is wrong as Libya believes it has already demonstrated in its Memorial - the dispute has not
vanished. To resolve it then will involve the attribution of temtory between Libya
and Chad in accordance with the applicable principles and rules of international
law, a task which the Court is eminently equipped to perform. The Accord-Cadre
places no restrictions on the Court in car~yingout this task.
2.05 It should be noted that Libya's position that there is no
existing conventional boundaiy between Libya and Chad is neither surprising nor
unusual: international tribunals have observed on a number of occasions that the
existence of a State does not carry with it the implication that ail of its boundaries

must necessarily have been delimited. This Court, for example, in an gJ&g
dictum that is often cited, has affirmed that:
"There is ... no rule that the land frontiers of a State must be fully
delimited and defined, and often in various places and for long
periods they are not, as is P w n in the case of the entry of Albania
into the League of Nations ."

2.06 In this passage the Court cited as precedent the opinion of
the Permanent Court in the Monasterv of Saint-Naoum case, where it was held
that Albania had been admitted as a Member of the League of Nations in 1920 at
a time when its boundaries were not entirely fixed, as the resolution of admission
explicitly recognized 4. In the Court's Advisory Opinion, it was recalled that the
Member States subsequently, by unanimous vote on 1 October 1921, decided to
leave the task of delimiting the Albanian boundaries to the "Principal Powers",
who took action at once but without succeeding in completing the operation. In
fact, even after the decision of the "Powers", in the region of the Monastery of
Saint-Naoum, the boundary, according to the Court, "had been left unsettled".
2.07 Lastly, there is an important third precedent: the decision of
the M i e d German-Polish Arbitration Tribunal of 1 August 1929 in Deutsche
Continental Gas Gesellschaft v. Etat polonais5. There the tribunal said that:

"...quelle que soit l'importance

de la délimitation des frontières, on
ne saurait aller jusqu'à soutenir qu'aussi longtemps que cette
délimitation n'a pas été arrêtée juridiquement i'Etat en cause ne
peut être considéré comme ayant un temtoire quelconque. Ici,
également, la pratique du droit international et les précédents
historiques démontrent le contraire. Pour qu'un Etat existe et
puisse être reconnu comme tel avec un temtoire sans lequel il ne
pourrait, ni exister, ni être reconnu, il suffit que ce temtoire ait une
consistance suffisamment certaine (alors même ue les frontières
n'en seraient pas encore exactement délimitées et que, sur ce
temtoire, il exerce en réalité la puissance publique nationale de
façon indépendante. Nombreux sont les exemples de cas dans
lesquels des Etats ont existé sans contestation, ont été reconnus et
se sont reconnus mutuellement à une e O ue où la frontière entre
eux n'était pas encore exactement k é e'.R q
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2.08 Thus, it is perfectly possible, as the international
jurisprudence demonstrates, for a situation to exist where no boundary between
two States has been legally determined by means of treaty or otherwise. This is
precisely the situation before the Court in the present case since, as Libya has
extensively shown, at no time during the course of history has a boundary in the
borderlands been definitively settled so that it became binding on the States
concerned. Such a boundary, therefore, is to be delimited today for the first time.
In contrast to the Court's Advisory Opinion in Monasterv of Saint-Naoum, the
task of fixing this boundary has not been conferred on other States (there the
"Principal Powers"); in the present case, the Parties have agreed to entrust the
Court with this task, to be carried out in accordance with international law.
devotes no attention to the text of the Accord2.09 The
Cadre in the course of discussing the Court's intended role. Rather it makes this
sort of unsupported assertion:
"Alors que l'accord-cadre de 1989 parle d'un 'différend territorial',
il est clair, selon ses propres termes, qu'il s'a@ d'un différend sur
les limites, c'est-à-dire d'un différend de frontiere. La requête de la
République du Tchad, d'après ses termes mêmes, vise à la
détermination du tracé de la frontière6."
The CM goes on to observe, incorrectly, that the Accord-Cadre makes no
reference to a disputed zone or region7. But Article 2(b), quoted from above,
does precisely that: it refers to the "région litigieuse" (disputed region). Of
course, at the end of the day, the Court will have to indicate the "limites" between
Libya and Chad; but that does not mean that the temtonal dispute referred to
the Court is necessanly over boundary lines. For if there are no conventional
boundary lines then the question becomes one of attribution of temtory, of
determining which State has title to which parts of the Libya-Chad borderlands.
Otherwise, the Parties are faced with a non liauet.
2.10

The CM just sweeps past this fundamental point:

"La Cour est priée de déterminer la frontière internation le ui, à
son tour, précisera les limites de leurs temtoires respectifsg,,
. q
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Such remarks fail to address the question of what the Court is to do if it finds no
conventional international boundaq to exist - as surely is the case here.
Apparently, for Chad such a possibility is unthinkable. The task of the Court,
according to Chad, cannot envisage such a situation:

"Le r61e de la Cour n'est pas déterminer jusqu'à quel point la
souveraineté sur les temtoires en cause a été exercée par chaque
Partie puis de tracer, de novo, une ligne qui ne t41(t pas compte des
instruments existants ayant identifié la frontière .
Of course, the Court must consider initially whether existing agreements have
identified a boundaq in the sense of having fixed a boundary by agreement; but
the CM does not address the question of what the Court is to do if no such
boundary has been fixed. It merely asserts that a "différend temtorial suppose un
choix entre différentes lignes préexistantes" 10.

2.11 In its discussion of the law in Chapter II, Section 1, the CM
similarly avoids facing up to the real question involved in the case as to the
Court's task. It dips into the jurisprudence and doctrine relating to delimitation
and attribution of temtory, and it attempts to equate the role the Court would be
playing if it were to become involved in the attribution of t e m t o q to that of
amiable com~ositeuracting ex aequo et bono. None of its citations to authority
support such a conclusion. As the next Chapter will demonstrate, such a
conclusion is wrong.
2.12 Chad's emphasis on delimitation seems designed to evade
any discussion of the & claimed by France and now by Chad. The issue of title
cannot be evaded by assurning that the only issue is delimitation - a choice
between one line or another. Chad has the burden to prove it has valid title based
on a conventional boundary, which it alleges to exist. If no such boundaq exists,
Chad - just like Libya has the burden to establish its title to part or al1 of the
borderlands. The Libyan Memorial attempted to do just that; Chad's Memonal
seeks to by-pass the question by telling the Court it has only one task to perform:
to choose between the line claimed by Chad to be a boundary, based on the 1899
1902 - 1919 agreements, and the 1935 Treaty line.

-

-
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2.13 The CM does not go so far as to deny that the Court has the
com~étenceto settle the territorial dispute referred to it if the Court finds that
neither Chad's line nor the 1935 line constitutes a conventional international
boundary binding on Libya and Chad. But it comes close to that, first in
threatening that if the Court does not accept the 1899 - 1902 - 1919 line, the
stability of the region will be disturbed and severe doubt will be cast on al1 other
frontiers in the area; secondly, insuggesting that the Court would be acting 9
aeQuoet bono if it went beyond a simple choice between that line and the 1935
line in determining the boundary between the Parties. Furthermore, the
Submissions of Chad consist of a description of the one line that Chad claims is
the conventional boundary 11.
2.14 Libya considers that the Court has full jurisdiction and
com~étenceto decide this temtorial dispute under the Accord-Cadre, in the
absence of a conventional boundary, through the attribution of territory based on
the respective titles each Party can prove over regions of the Libya-Chad
borderlands. To deny this would be to repudiate the Accord-Cadre.
CHAPTER II.

IN AïTRiBüïïNG TERRITORY THE COURT WOULD
BE CARRMNG OUT A NORMAL JUDICIAL FUNCTlON

2.15 This Chapter deals with the jurisdictional aspects of the
Court's authority to resolve the dispute by attributing temtory to one Party or the
other. In Part iX,the judicial process to determine the boundary by attribution of
territory will be examined in the light of the facts of this case.
SECTION
1.

Chad's Incorrect Contentions

2.16 The CM starts right off with the contention, quoting from
Libya's Notification of the Accord-Cadre of 31 August 1990, that if no
conventional boundary exists, as Libya maintained in its Notification, then the
Court will be called on to perform a task not contemplated by the Accord-Cadre:

11

The legal basis for amving at tbis boundary is not pan of Chad's Submissions, but al1
three thwries advanced by Chad lead ineluctably to the same line; so the Coun may
choose benueen tbese alternative theories, according to Chad, provided it reaches the
only permissible conclusion.

"une mission d'amiable compositeur"12. As the CM points out, quite correctly,
Article 38, paragraph 2, of the Statute of the Court requires the parties to a
dispute submitted to the Court expressly to agree in order for the Court to
assume such a role. But Chad proceeds £rom this correct analysis of the Court's
Statute to reach an entirely incorrect conclusion: that the Court in this case can
only act to confirm the precise boundary line set out in Chad's Submissions, for
othenvise it would be required to act as "amiable compositeur"; and the Parties
have not agreed to confer such a mission on the Court.
2.17 In spite of an extensive discussion of the law relating to
delimitation of boundaries and attribution of temtory, nowhere in its Chapter II
or elsewhere does the CM make any serious attempt to explain exactly why the
Court would be required to act ex aequo et bono if it resolved the dispute on any
basis other than the acceptance of the precise boundary line claimed by Chad.
The CM just makes - and frequently repeats such an assertion, as in the
following statement, for example:

-

"C'est seulement lorsqu'aucune frontière n'a été fixée ou qu'il n'est
pas possible de constater où passait un tracé accepté, qu'il peut
s'averer nécessaire de se b&se.r sur des considérations autres que
purement conventionnelles ."
This would seem to imply that if the Court should stray from the determination of
a boundary on the basis of one or more treaties it would necessarily be required
to arrive at its decision not on the basis of applying pnnciples of international law
but ex aequo et bono; and such an inference seems confirmed by the sentence
that follows the one quoted above:
"Dans certains de ces cas, le Tribunal est spécialement prié de
déterminer une frontière par référ ce à des principes équitables
[citing the Bolivia-Peru arbitration]f4'99 .
2.18 In other words, the CM implies that if determining the
boundary involves a task that goes beyond the interpretation of international
instruments in order to find a boundary line it requires the agreement of the

12
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Parties to act ex aeauo et bon0 for the Court to proceed further. Thus, the same
paragraph continues in the following way:
"Aucune tâche de cette nature n'a été confiée à la Cour dans la
présente affaire. Au contraire, sa fonction consiste à déterminer la
ligne établie en tant que frontière tchado-libyenne, et de décider si
ce tracé est opposable aux parties. Il n'est pas demandé, à la Cour
de statuer ex aequo et bono et les 79fties ne l'ont pas chargée
d'agir en tant qu'amiable compositeur .
2.19 In the Section that follows, Libya will demonstrate that
precedent and doctrine ovenvhelmingly reject any such conclusion. Nevertheless,
this line of argument in the CM may be comforting in one respect: it suggests that
if the Court rejects such an argument, and holds that the Court can settle this
dispute without requiring an agreement to act as amiable comuositeur, then the
Accord-Cadre confers on the Court the comuétence to do so.
2.20 There is a rather incomplete discussion in the
of the
clear distinction between a tribunal acting ex aequo et bon0 and a tribunal
applying equity infra leeem as part of applicable pnnciples and rules of
international law. For example, the
fails to refer to the Court's Judgrnent in
the Tunisiakibva Continental Shelf case, where this distinction was disbussed16;
or to the Rann of Kutch arbitration where the tribunal ruled that equitable
considerations should be taken into account in the context of applying
international law in attributing the t e m t o ~ yin dispute17.

2.21 The CM limits its discussion to suggesting that the North Sea
Continental Shelf cases concerned special circumstances not applicabIe here; and
it then refers to the Burkina FasolMali case as support for the assertion that
"l'équité contra leoem n'a aucune place en la matière"18. This is a false target:
there is no question in this case of a resort to equity contra leeem. Furthermore,
the discussion of this point in the Burkina Fasomali case has no relevance: there
is no question here of attempting to apply equity to ovemde the principle of &i
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for there is no conventional boundary line. Statements such as
possidetis
the following are quite beside the point:
"Ce n'est pas simplement que l'équité ne peut jouer contra legem
pour réviser yye frontière; c'est que les traités pertinents résolvent
ces questions ."
This may be true if the relevant treaties do in fact resolve the boundary question;
but if they do not do so, as Libya'has demonstrated in its Memorial and as will
again be shown in this Counter-Memorial, it does not follow that the Court has to
resort to equity contra leeem to resolve the dispute, although equity infra legem
most certainly will have a bearing on the outcome of the case.
2.22 Not only does the discussion in the CM fail to justify its
contentions concerning the role of the Court in such circumstances, but what it
says is inconsistent and contradictory. In discussing the Island of Palmas
arbitration, the CM acknowledges that the case concerned the attribution of
temtory (adding parenthetically that in Chad's view this would be an incorrect
characterization of the Libya-Chad dispute) and that in such a case, as Judge
Huber there maintained, "la Cour pourrait appliquer le droit relatif à l'acquisition
d'un titre". The CM goes on to say:.
"Alors que les arguments des Parties dans ces affaires peuvent
s'avérer relatifs, les critères selon lesquels elles doivent établir la
souveraineté sont clairs et objectifs. Il n'y a p~ de place pour
l'équité dans la solution juridique de ces questions ."
It is hard to know what the CM means to say. The present case, in the absence of
a conventional boundary, is just such a case of attribution to which "clear and
objective" legal principles would apply; the Court would not be required to act
aequo et bono or as amiable compositeur at all. The CM fails to explain why, in
this case, the Court cannot do what the tribunal did in the Island of Palmas case,
although the CM admits that in the latter case "clear and objective" legal
principles were applied. It is nowhere made clear in the CM why in Island of
Palmas the Tribunal could attribute temtory without acting ex aeauo et bon0
while the Court here, were it to assume the task of attributing territory, would
perforce be acting ex aequo et bono.
19
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2.23 In concluding this point, it must be emphasized that the
mission the CM envisages for the Court in the present case appears to overlook
certain juridical concepts that are essential, even elementary, which emerge from
Article 38 of the Statute of the Court. When, as here, the Court has not been
requested by the parties "to decide a case ex aequo et bono" (Article 38,
paragraph 2), the Court must "decide in accordance with international law"
(Article 38, paragraph 1): none of the sources of international law may then be
ignored. This has
direct consequences.
2.24 The first consequence is that the Court unquestionably must
first of al1 seek to settle the dispute on the basis of "international conventions", if
any are found to be relevant for this purpose; but if the Court fails to find any
such conventions - which is the case here in Libya's view the Court is obliged by
its own Statute to tum to the other sources of law set out in Article 38:
"international custom, general principles of law", etc. In other words, the Court is
operating strictly within the framework of its ordinary mission ("to decide in
accordance with international law") when it decides a case submitted to it on a
basis other than by simply applying international treaties. Of course, this is so for
any type of international dispute, not solely temtorial disputes.

-

2.25 The second consequence, well-established in the
jurisprudence, is that even when it decides secundum j-, the Court must always
accord an important role to equiîy: not by setting aside the rules of law as it may
do in decidine ex aeauo et bon0 (equity contra or Draeter leeem), but in order to
modulate and integrate the application of the international rules when they so
require (equity infra and secundum

m).

2.26 It is appropriate now to tum to precedent and doctrine to
demonstrate that they provide no basis at aU for Chad's contention that the Court
here would be acting as amiable com~ositeurif it went beyond the affirmation of
Chad's Submissions as to the precise boundary iine it claims. To the contrary,
precedent establishes that the Court would be exercising the same kind of
ordinary judicial functions as it has in other such cases.

S m o 2.~

Precedent and Doctrine

2.27 Temtonal disputes involving the attribution of temtory
have existed for centuries, and a large body of State practice exists reflecting the
evolution and general acceptance of principles and rules of international law to
govern these matters21. An analysis of the leading cases demonstrates that weliestablished rules have emerged, which courts have not hesitated to recognize and
to apply in a variety of factual situations. The cases selected for analysis below
are among the most widely-cited judicial decisions on attribution of terntory: the
Island of Palmas arbitration, the Cli~pertonIsland case, the Eastern Greenland
case, the Judgrnent of this Court in the Minauiers and Ecrehos case, and the
Rann of Kutch award. These cases establish beyond any doubt that the
attribution of temtory in settling temtorial disputes has been considered a task
perfectly suited to judicial settlement on the basis of rules of law without requiring
the parties to reach agreement (pursuant to Article 38, Section 2, of the Statute of
the Court) for the Court to act as amiable compositeur.
Island of Palmas Case
2.28 The Island of Palmas is an island lying roughly half way
between the Philippine Islands and what was formally the Netherlands East
Indies. The case involved a dispute over title to this island between The
Netherlands and the United States, which was resolved in 1928 by an award
rendered by Judge Max Huber (a member of the Permanent Court of
Arbitration) on the basis of a com~romisin which the two States selected him as
sole arbitrator to decide whether the island formed "a part of temtory belonging
to the United States of Arnerica or of Netherlands temtory". Judge Huber's
Award in the case is one of the most widely-cited judicial decisions conceming
territorial disputes22.
2.29 Many of the typical facets of temtorial acquisition during
the penod of European colonial expansion form the background of that dispute.
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Two important treaties by which the European States attempted to order their
relations following lengthy wars in the 17th and 18th'Centuries were involved: the
Treaty of Münster (1648) and the Treaty of Utrecht (1714). The arbitrator was
faced with questions of interpretation and application of these two treaties, which
he did not hesitate to deal with. There were, in addition, questions for the
arbitrator to consider conceming the effect of contracts entered into by The
Netherlands (or, more precisely, the Netherlands East India Company) with local
chieftains. 19th Century maps played an important role, although The
Netherlands also relied on earlier maps dating from the 16th Century.
Documentary evidence from the 17th, 18th and 19th Centuries was at the centre
of the proceedings. Yet there is no suggestion in the Award that the resulting
complexity required that these matters be addressed outside the p u ~ e wof
recognized principles and rules of intemational law. Indeed, the arbitrator went
to great lengths not only to review the evidence, but also to spell out the legal
principles to be applied23.

2.30 One of the reasons why this Award has so often been cited is
because it systematically examined and discussed a number of concepts central to
the régime goveming the acquisition of temtory. Thus, Judge Huber addressed,
inter alia, the legal relevance of: the discovery of temtory; the notification of
-claims; State succession; the requirements of effective occupation; and the task of
judicial tribunals in assessing the relative strength of competing claims to
temtorial sovereignty. The Award in the case reveals the clear conviction of
Judge Huber that the resolution of temtorial disputes involving attribution of
temtory is an ordinas, judicial task for a tribunal to undertake. The notion that it
would require a court of law to assume the role of amiable comuositeur in such a
case is nowhere discemible in the proceedings: no such notion can be detected in
the pleadings, in the Award itself, or in the subsequent doctrine, where no
criticism of the Award in this respect has been uncovered24.
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Cliaaerton Island Case

2.31 The Clipverton Island case was decided in 1931 by King
Victor Emmanuel III of 1taly2'. The King had been requested by France and
Mexico to resolve "the dispute between the High Parties on the subject of
sovereignty over the island of Clipperton". The Island is a small coral reef atoll in
the Pacific ocean. It was discovered in 1705. No claim of sovereignty had been
made until 1858, when a French merchant sea-captain declared French
sovereignty over this island aboard a merchant ship after the French govemment
had granted a concession for the exploitation of guano.
2.32 In 1897, France discovered that Mexico had also put
forward a claim, and it was the resolution of these conflicting claims of the two
States that the King was caiied upon to arbitrate. The Award in the case held that
the islands were terra nullius until 1857; that the French acts undertaken in 1857
satisfied the requirement of effective occupation; that France had never
abandoned her claim; and that the Mexican claim raised after 1897 could
therefore not oppose the sovereign nghts acquired earlier by France. The Award
spelled out that since time immemonal international law had required matenal
rather than fictive possession in addition to animus occu~andifor the acquisition
of territory to be effective, and that France had fulfilled these requirements as
they related to this island. Considerations of equity are nowhere discussed in the
Award, and a commentary of E. Dickinson makes no suggestion that in deciding
the case the King was acting ex aeauo et bono26. The Award states that its
reasoning was based upon usage that had acquired the force of a rule of law.
Eastern Greenland Case

2.33 The Easte.m Greenland case was decided in 1933 by the
Permanent Court, jurisdiction beirig based on the optional clause of the Court's
statutez7. Denmark had filed suit against Norway in order to c l a m the
territorial dispute existing between them over Eastem Greenland. The area
covered some 2,200,000 square kilometres. Although in the present case between
Libya and Chad the dispute concems vast areas of desert and sparsely populated
25
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regions in a hostile environment, rather than the frozen expanse of the Arctic,
there are a number of parallels between the settings of the two cases. Aside from
the large size of the area under dispute in both cases, the background of the
Eastern Greenland case concemed the colonial ambitions of two Powers blended
with scientific discovery, economic greed, the fate of indigenous people, the
histoncal uncertainties in the building of settlements and their disappearance, and
issues concerning terra nullius and effective occupation. A large number of
documents including maps were laid before the Permanent Court by the parties.
The problems submitted to the Court were not unlike those in the present case in
their historical reach and complexity.

2.34 The Permanent Court considered and ruled on aspects of
intemational law that are before the Court in the present case: the critena of
peaceful and continuous exercise of State functions; what constitutes the
manifestation of State activity; concepts of sovereignty other than those prevailing
today; and the effect of treaties between third States upon the parties to the
dispute. Although no two territonal cases are exactly alike, the Eastern
Greenland case concerned issues in many respects similar to those in the present
case. The Permanent Court addressed a host of rules concerning the acquisition
of temtory that are relevant here. It is of particular note that neither of the
parties in that case even hinted in their pleadings that the attribution of the
territory could only be adjudged on the basis of equity contra legem rather than
under general principles and mles of international law.
2.35 In its submissions, Denmark asked the Permanent Court to
rule that a Norwegian declaration of occupation of the area under dispute was
unlawful; and Norway, in turn, asked for a mling that Norway and not Denmark
had acquired sovereign nghts. In the event, the Court found that the King of
Sweden and Norway had acquired a valid daim to sovereignty between 1721 and
1814, and that later developments had led to a transfer of this claim to Denmark.
The Permanent Court ruled in favour of Denmark, and Norway complied without
raising any issue at al1 over the Permanent Court having exceeded its junsdiction
by acting as amiable compositeur in reaching its decision.

2.36 The Eastern Greenland case provoked a number of
scholarly articles and m o n ~ ~ r a ~ In
h snone
~ ~ .did the authors suggest that the
Permanent Court's Judgment deviated from the application of the general
principles and rules of international law governing the acquisition of territory.
There is no suggestion that the dispute had been decided ex aequo et bono.
Minquiers and Ecrehos Case

2.37 In the compromis submitting to this Court the dispute
between the United Kingdom and France over the islets and rocks in the
Minquiers and Ecrehos groups lying between their coasts, the two States asked
the Court to determine "whether the sovereignty [in the area concerned] ...
belongs to the United Kingdom or the French Republic". The Court rendered its
judgment in 1953 finding in favour of the United ~ i n ~ d o m ~ ~ .
2.38 The submissions of the parties spelled out the different
cntena by which they felt their dispute should be resolved. The United Kingdom
submitted that the Court was bound to base attribution of the islands on the
"effective possession evidenced by acts which manifest a continuous display of
sovereignty"; alternatively, "by long continued effective possession alone, such
possession being evidenced by similar acts". France asked the Court to base its
decision on "original title", "effective exercise of her sovereignty", and the
assumption of "the essential responsibilities relevant in her s ~ v e r e i ~ n t y " ~ ~ .
28

See, Castberg, F.: "Le conflit entre le Danemark et la N0wege concernant le Groenland",
Revue de droit international et de I6eislation comnarke, Vol. 51, 1924, pp. 252-273;
Wolgast, E.: "Die danische-nomegische Gronlandfrage", Zeitschrift für internationales
Recht. Vol. 31, 1924, pp. 141-153; Bull, J.: "La question de la souverainet6 sur le
Groenland oriental", Revue de droit international et de lkcislation mm~ar6e,Vol. 56,
1929, pp. 572-605; Berlin, K.: Denmark's Rieht to Greenland, Paris, F. Alcan, 1933;
Preuss, L.: 'The Dispute between Denmark and N o m y over the Sovereignty of East
Greenland", Am. J. Int'l. L, Vol. 26,1932, pp. 469-487; Wolgast, E.: "Die Grbnlandfrage",
Zeiuchrift für offentliches Recht, Vol. 12, 1932, pp. 329-385; Cohn, G.: "Statut juridique
du Groenland oriental", Revue de droit international et de 16cislation cornpar&, Vol. 60,
1933, pp. 557-571; Hyde, C.C.: 'The Case Concerning the Legal Status of Eastern
Greenland", Am. J. Int'l. L,Vol. 27, 1933, pp. 732-738; Haver, W.: "Wurde Ostgronland
durch Danemark in dem Zeitraum von 1921 bis 1931 okkupiert?", Kiel, Verlag des
Instituts für Internationales Recht, 1937; Hambro, E: "The Ihlen Declaration Revisited",
Grundprobleme des internationalen Rechts, Fesischrift für Jean Snironoulos, Bonn,
Schimmelbusch, 1957, pp. 227-236; Svarlien, O.: "The Eastern Greenland Case in
Historical Perspective", Gainesville, University of Florida Monographs, 1964.

29

Minquiers and Ecrehos. Judment. 1.C.J. Renorts 1953, p. 47.

30

M.,pp. 50-51.

2.39 The origins of the case harked back to ancient times: the
U.K. claim to 1066 when William, Duke of Normandy, first became King of
England; the French claim to the expulsion of the Anglo-Normans from
Normandy by King Philip Augustus of France in 1204. Treaties concluded in the
ensuing centuries were analysed by the parties, as was a Papal Bull issued in 1500.
The nature of feudal relationships and their relevance to the development of
territorial sovereignty were given major emphasis. The Court did not hesitate to
review, to weigh and to adjudge the historical evidence presented by the parties in
support of their respective claims. The Judgment in the case illustrates that
factors such as the age of documents, the presence of legal structures quite
different from those prevalent today, or the complexity of historical events are not
considered as obstacles in deciding a territorial dispute under principles and rules
of international law. Once more, the extensive commentaiy on this case in the
doctrine reveals no suggestion that the Court ruled ex aequo et bono3 1.

Rann of Kutch Arbitmtion
2.40 The Rann of Kutch is a tract of land, often inundated,
comprising about 7,000 square miles, situated in the western region of the Indian
subcontinent at the frontier between India and Pakistan. Even before the
independence of these two countries in 1947, the boundaiy between the temtorial
units of Kutch, an Indian state, and Sind, a British-Indian province, was
controverted. Several efforts to resolve the dispute between India and Pakistan
failed, and in 1965 the escalating conflict led to hostilities. Following a ceasefire,
the two States agreed to settle the matter by judicial means. An arbitral tribunal
31
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was set up under an agreement in which India asserted that there was no
territorial dispute at all, while Pakistan set forth its claim to about half the area of
the Rann. The verbatim records of the proceedings cover more than 10,000
pages. About 350 maps were submitted by the parties. The Award, rendered in
1968, runs to nearly 1,000 pages, a portion of which is reprinted in Volume 50 of
the International Law R e ~ o r t (1976).
s

2.41 The submissions of both parties asked the Tribunal to
determine the boundaries in accordance with lines as they were drawn on specific
maps submitted in the proceedings. Each party argued that its own position drew
support from well-established, recognized boundaries. The complex historical
presentations of the parties reached back as far as the 9th Century, although
developments in the 18th and 19th Centuries were given the most emphasis. Not
surprisingly for this part of the world, precolonial concepts of sovereignty peculiar
to that period and distinct from current notions were presented to the Tribunal as
well as the intncacies of colonial relations in that area. In these respects, the
elements of the case have certain parallels with the proceedings now before the
Court. Oddly enough, the year 1885 witnessed events not only affecting Afnca
(Congress of Berlin) but also the area under dispute in the Rann of Kutch
proceedings. In ways similar to the area in dispute between Libya and Chad, the
borderlands there concerned "a barren track incapable of habitation and of any
but intermittent use for limited purposes". The evidence concerned a mass of
detail, colourful incidents and historical episodes, and colonial reports of the
general kind found in the present case. The legal framework raised many of the
same themes as are now before the Court in this case: issues concerning the
critical date (in that case, 1819), terra nullius. occupation, acquiescence and the
weighing of historical evidence.
2.42 These parallels are ail the more interesting because the
Tribunal stated specifically that it had decided the dispute on the basis of
international law rather than ex aeauo et bono (page 18). Pakistan had submitted
that the agreement establishing the Tribunal had empowered the arbitrators to
render a decision ex aeauo et bono. In a preliminary ruling, the Tribunal made it
clear, by unanimous vote, that it had no such power, and that it would render its
decision on the basis of the applicable legal pnnciples. In view of the paraiiels
pointed out above between Rann of Kutch and the dispute between Libya and
Chad, this explicit ruling, and the absence of any criticism in the literature on this

point32, fly in the face of Chad's assertion that any decision by the Court other
than to accept the line claimed by Chad would transform the court into an
amiable com~ositeur.

S E ~ I O3.N

Conclusions

2.43 Thus, the leading arbitral and judicial decisions concerning
the attribution of disputed temtoty lend no support to Chad's contention that, in
attributing temtory between the Parties, the Court would be going beyond its
ordinaty function of applying the principles and rules of international law to the
facts and would assume the role of amiable com~ositeuracting ex aequo et bono,
which would require the specific agreement of the Parties. The principles and
rules conceming the acquisition of temtoty, including those governing the
geographical extent of territorial claims, are of an entirely jundical character; they
are amenable to interpretation and application by courts of law like any other
rules of international law that courts habitually appl?3.
2.44 The criteria a tribunal wiii apply in resolving a territorial
dispute depend, initially, on the principles of law referred to by the parties in the
com~romis. In State practice, a variety of criteria have been chosen:
considerations of an histoncal, strategic, ethnographic, social, economic,
geographical and political nature have been i n ~ o k e d ~
If,~as. in the current case,
the parties to a dispute do not specify in the com~romisany such criteria, the
Court will deduce them from the generally accepted rules of international law.
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2.45 The Accord-Cadre in the present case' imposes no
restrictions on the Court in this respect: the Court has been asked, tout court, to
resolve this temtorial dispute. In a dispute between Venezuela and Great Bntain
concerning the British Guyana ~ o u n d a d ' , the parties had only referred to
principles of international law as the basis of the decision, and the Court decided
accordingly. However, even where more specific rules have in individual cases
been indicated by the parties, tribunals have, in a vanety of cases and settings,
nevertheless turned to the general principles of international law, when the more
specific rules offered only limited guidance. In deciding in accordance with the
general principles of international law, international tnbunals have also to apply
equitable principles, infra legem and secundum lepem. In the present case, the
Parties agreed on no restrictions, guidelines, or criteria binding on the Court in
amving at its decision. As to the substance of the rules of international law
relevant in cases of this kind, it is useful to distinguish between
relevant to
the actions of States under international law such as good faith, estoppel and
acquiescence, on the one hand, and pnnciules and rules specific to territonal
matters, on the other hand.
2.46 It is now appropriate to turn to an examination of the three
theories of Chad's case.

PART III
CHAD'S FIRST THEORY IS RULED OUT BY ARTICLE 3
OF THE 1955 TREATY

3.01

Chad's first theoq develops this line of argument1:

-

The 1955 Treaty itself determined with precision the
boundary line, in implementation of G.A. Resolution 392(V)
of 15 December 1950:

-

The 1955 Treaty defined this boundary by
to the line
resulting from certain "actes internationaux pertinents,
expressément et limitativement énumérés", listed in Annex 1
of the Treaty;

-

This exclusive list, "dressée avec soin", intentionally omitted
any reference to the 1935 Treaty but included the 1902
Franco-Italian Accord and 1919 Anglo-French Convention;

-

As a result of this renvoi.since the 1955 Treaty "constitue un
titre incontestable", the juridical status of the acts referred
to at the time they were adopted is not a relevant
consideration; if the 1899 Declaration was limited to
defining zones of influence at the time, the renvoi of the
1955 Treaty was only to the 1899 line and not to its
provisions and thus not to the 1899 status of that line, which
in 1955 was accepted as a boundary line, as portrayed on the

map referred to in the 1902 Accord and described in words
in the 1919 Anglo-French Convention.

1

See,CM.p. 375, Conclusion 1 (i-vi).
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TEE MEANING AND INTENT OF ARTICLE 3 OF THE
1955 TREATï

CHAPTER 1.

3.02 It is Chad's first theory that relies most heavily on the 1955
Treaty. In order to demonstrate the basic flaws in this theory, it is necessary, first,
to examine Article 3 of the Treaty in detail.

S ~ O1. N The Text of Article 3
3.03

The French text of Article 3 is set out below:

"Les deux Hautes Parties Contractantes reconnaissent gue les
frontières séparant les temtoires de la Tunisie, de l'Algerie, de
l'Afrique Occidentale Française et de l'A£rique Equatonale
Française d'une part, du temtoire de la Libye d autre part, sont
celles qui résultent des actes internationaux en vigueur à la date de
la constitution du Royaume Uni de Libye, t 1s u'ils sont définis
dans l'échange de lettres ci-jointes (Annexe 1) . q

5,,

3.04 As its text clearly States, Article 3 provided that Libya and
France recomized ("reconnaissaient") something about certain boundaries; they
did not determine or fix anything. Certain of the boundanes concerned had
indeed been fixed prior to 1955 (and prior to 1951) for example, the LibyaTunisia boundary, fked by treaty in 1910, a boundas, that had been both
delimited and demarcated. Thus, under Article 3, Libya and France recoenized
that boundary as having been &ed, as well as any other boundaries that had
similary been k e d by "actes internationaux en vigueur" on 24 December 1951,
the day on which Libya was declared an independent State the critical date.
Although Article 3 fked no boundaries, it recognized those boundanes that had
already been f i e d under international agreements in force in 1951.

-

-

3.05 What Libya and France recognized under Article 3 were
boundaries separating the territones in question that had already been fixed by
such international agreements: "les frontières ... sont celles qui résultent ... ". The
word "celles" can only refer to "frontièresw3;so the recognition attached to
territorial boundaries, not to lines establishing the limits of temtorial expansion of
-

--

2

LM.International Accords and Aereements Annex, No. 28.

3

In the Arabic text of Article 3 the words "les frontikres"are repeated rather than using
"celles",so that the French equivalent would read: "reconnaissent que les frontikres
separant les territoires ... sont
frontikres qui rhultent des actes internationaux en
vigueur ...". (Emphasis added.)

the Colonial Powers (such as in Article 3 of the 1899 Declaration) or zones of
influence. Some of the "actes internationaux" listed in Annex 1 had established
boundaries (the 1910 Treaty and the Franco-Italian 1919 Accord); others had not
(the 1902 Franco-Italian Accord). The recognition of the parties under Article 3
("les frontières ... sont celles qui resultent") relates solely and exclusively to
already existing boundaries at the time of Libya's independence on 24 December
1951. In other words, the text makes it clear that there can be no question of lines
established before that date, for purposes other than fixing an international
boundary, being transformed into boundaries by virtue of the 1955 Treaty. Only
boundaries existing at the time of Libya's independence were recognized by the
parties under Article 3.

3.06 To fa11 within the scope of the recognition accorded by
Article 3, a boundary had to result from "actes internationaux en vigueur" on 24
December 1951 and not from other kinds of agreements, conduct or practices of
the Colonial Powers. For example, no role in determining a boundav was
envisaged under Article 3 for colonial effectivités.
3.07 If, as Chad suggests, the 1955 Treaty "constitue la
consécration explicite de
possidetis de 1951"', it was only &
possidetis
i
in its strict, precise sense. Libya and France under Article 3 agreed to consider as
binding between them those boundaries that had been established by the Colonial
Powers under international agreements duly concluded prior to Libya's
independence and in force on that day. That was the one and only agreed
standard.

'u

3.08 The identification of "actes internationaux" referred to in
Article 3 was to be made by Annex 1: "tels qu'ils sont définis dans l'échange de
lettres ci-jointes (Annexe 1)". There are several points to be made about this
reference to the list of agreements set out in Annex 1.

m,

3.09
Article 3 expressly required that these agreements be
"en vigueur" on the date of Libya's independence in order to be taken into
account in recognizing any boundary emerging from them. If the list included
"actes" not "en vigueur" on that date, they would have to be ignored for not having
fulfilled that essential condition of Article 3. As an annex consisting of an
exchange of letters between the heads of the Libyan and French negotiating

teams, which was referred to in Article 3, Annex 1 was necessarily subordinate to
Article 3 and had no independent life of its own.

3.10 There are hints in the
that the effect of "actes"
appeanng on the Annex 1 list was to validate them as having been in force in
1951, whether or not they were. Such a daring thought must be quickly dismissed.
Unless there were an express novation, under no legal theory could a treaty
between Libya and France restore life to agreements between Italy and France
that under the tenns of Article 44 of the 1947 Treaty of Peace had been
abrogated.
3.11 This is by no means a hypothetical discussion. As the CM
reveals, it was not the 1935 Treaty alone that was not notified by France under
Article 44 of the 1947 Treaty "comme devant faire droit entre les deux Parties";
none of the relevant Franco-Italian agreements, including those appeanng on the
Annex 1 list, had been notified to 1taly4. An examination of the notification by
France under Article 44 reveals that the Franco-Italian Accords of 1900,1902 and
12 September 1919 were not reported under the 1947 Treaty or registered under
Article 102 of the U.N. Charter, as the Treaty required5. The &
concedes
l
that
France's failure to notify these agreements to Italy was intentional, for France at
the time aspired to obtain substantial temtonal concessions under the 1947
Treaty and did not want to betied d o m in any way6. Paragraph 3 of Article 44 of
the 1947 Treaty provided:
"Tous les traités de cette nature qui n'auront pas fait l'objet d'une
teile notification seront tenus pour abrogés."
France's conduct in this respect cannot be justified on the basis that these
agreements concerned boundaries, and thus survived, whether the underlying
treaty was notified or not. Neither the 1900 nor the 1902 Franco-Italian Accord
produced a boundary, and yet they are key elements in Chad's case. It is of
particular interest to note that one treaty notified by France, the Treaty of 24
March 1860 between France and Italy, did indeed concem boundanes boundanes of the greatest importance to France; for under this Treaty, Savoy and
4

CM. pp. 122-123,para. 81.

5

CM.Annex 210.

6

CM. p. 123, para. 81.

Nice became part of France. This Treatv was notified bv France to Italv under
Article 447.

3.12 There is a second point to be made with respect to these
listed "actes internationaux". The CM repeatedly contends that the Annex 1 list
was carefully prepared ("dressée avec soin") and exhaustive ("limitative"). This is
not borne out by the text of Article 3 or of Annex 1, by the agreements listed and
not listed in Annex 1, or by the conduct of France and the subsequent conduct of
Chad.
3.13 The reference in Article 3 to the agreements listed in Annex
1 refers to "actes internationaux ... tels qu'ils sont définis" in Annex 1. It is not
clear at al1 that these words were intended by Libya and France to restrict the
agreements "en vigueur" to those appeanng on the list of Annex 1; and as it has
been shown above, some agreements listed in Annex 1 did not meet the test of
being "en vigueur" in 1951 as set out in Article 3.
3.14 The conduct of France reveals that the list was not intended
to be exclusive. In the statement of the French representative to the Ad Hoc
Political Committee of the U.N. (M. Naudy) on 13 December 1950, in an attempt
to correct the French Government's previous
regarding Libya's southem
frontier, the "ensemble des textes ... qui règle actuellement la matière" was
referred to. Among the agreements mentioned were two that did not later
appear on the Annex 1 list: the 1924 Anglo-French Protocol and Declaration
(which "completed" the 1899 Declaration and the 1919 Anglo-French
Convention). It seems evident that France did not intend to exclude from
consideration these highly relevant agreements.
3.15 In its Application of 1 September 1990, Chad similarly made
reference to the same two 1924 instruments in setting out the agreements
between France and Great Britain from which the course of the boundary
claimed by Chad was derivedg It is also evident that the CM relies on the 1902

7

CM.Annex 210.

8

Para. 7 of Chad's Application. See, LM, International Accords and Ameements Annex,
No. 39.

Franco-Italian Accord and the Franco-Italian Agreement of 28 October 1912,
agreements similarly not on the Annex 1 list9.

3.16 The conclusion to which this discussion leads is that Article 3
and Annex 1 cannot be read to exclude other agreements that were "en vigueur"
in 1951 merely because they were omitted from the list. It was intended to be a
non-exhaustive listing. Libya considers certain other agreements to be entitled to
the same effect as those appeanng on the Annex I list (without considenng
whether they were en vieueur in 1951). A total of 11 such agreements are listed
below at paragraph 4.09. Had the parties to the 1955 Treaty intended to exclude
the 1935 Treaty they could easily have done so expressly. If that agreement is to
be considered excluded, it is not because it was not on the Annex 1 list but
because it was not en vigueur in 1951. However, it is directly relevant to the
present dispute as is recognized by both Libya and Chad in their Memorials.
3.17 A third point is that, aside from the condition of being en
vieueur. the mere fact that an agreement appeared on the Annex 1 list did not
imply that a boundary separating the territories in question resulted from it. The
1898 Declaration was on the list, and yet it cleariy produced no relevant
boundary.
3.18 Fourthlv, al1 of the boundanes that had been fixed as of
1951 were sought to be rectified by France either in the 1955 Treaty itself
(concerning the Ghat-Toummo sector modified by Annex 1) or in the 1956
Agreement (concerning the Ghadamès-Ghat sector of the Algenan boundary),
which was made a condition of ratification of the 1955 ~ r e a t ~ l ' .

9

See, CM p. 182, para. 151. In addition, the -1argues that the 1934 Italo-AngloEgyptian Accord relating to the Libya-Sudan Boundary had the effect of making the 1919
Anglo-French Convention opposable Io Italy as successor Io British righu and
obligations. See. CM, pp. 196-197, para. 207; s-, also, para. 4.230 g=.,below. Yet the
1934 Accord was omitted £rom the Amex 1 list.

10

Sm, LM, para. 5.462.

S m o 2.~

(a)

The Travaux Préparatoires and Other Indicia of Intent
Libvan and French Travaux and Related Records of the
British Foreim OfFice

3.19 In its Memorial, Libya drew upon documents from the
British archives to supplement the travaux available to it concerning the January
and the July-August 1955 phases of the negotiations between Libya and France
that led to the 1955 Treaty. The British Government was following these
developments closely; both Libya and France - and particularly France after the
January phase - reported frequently to the Foreign Office. The French
Government, in fact, was pressing the British to lend their support to France; and
the British Govemment (as well as the Arnericans) was anxious that a treaty be
concluded promptly. Accordingly, the Foreign Office records are an excellent
source to consult as to what the positions of the two sides were at various stages of
the negotiations.
3.20 Resort to the British records is indeed necessas: for the
travaux furnished with the CM are notably sparse, especially covenng the second
phase of negotiations in July and August. Libya has drawn upon such records as it
found in its own archives, and has annexed the key documents to its Memorial.
These are largely unilateral records and are far from complete, reflecting the
general lack of training and experience of the Libyan officials involved at the
time. The French side, in contrast, suffered from no such handicap; and it can
only be presumed that there are many documents in the French archives bearing
on the negotiations that have not been produced by Chad.
3.21 One of the particularly inaccurate parts of the CM is where
it deals with these negotiations. The CM tries to give the picture of a competent,
experienced Libyan team, surrounded by foreign experts, in contrast to the downtrodden French representatives, thwarted at every turn. For example, there is
this passage:
"L'examen de la correspondance diplomatique française relative à
la négociation du Traite du 10 août 1955 témoigne de l'habileté des
négociateurs libyens qui firent échec aux ambitions françaises sur la
Libye et qui conduisirent le Gouvernement français à reculer pas à
jypu'à accepter l'évacuation pure et simple du temtoire
ibyen ."
11

CM,p. 100, para. 21.

It was not the skill of the Libyan negotiators that secured the'evacuation of
French forces from Fezzan; it was the hostility of the entire Arab world to their
military presence there, and the concern the French Government itself had of
being accused by Libya before the U.N. Security Council of violating Libya's
temtonal rights in contravention of the U.N. Charter. These were the effective
forces that compelled France to pull out of Fezzan. Furthermore, after Libya's
independence, neither the British nor the Amencans supported France in its
attempt to incorporate Fezzan into its colonial empire and, when that attempt
was abandoned, to remain there militarily, as the CM admits 12.
3.22 It will be noted that the conclusion set out in the m s
passage just quoted above is said to have been based on an examination of the
French diplomatic correspondence relating to the 1955 negotiations. One
searches in vain for a citation to an annexed document that bears out the
allegation as to the "habileté" of the Libyan negotiators. The Libyan negotiators
may have exercised native good judgrnent and common sense; but they knew
nothiig about land boundanes or about the vanous agreements that France had
listed in Annex 1. The Libyans made an attempt to find out something about the
1935 Treaty, as the CM recounts13, but the information was, at best, supérficial.
3.23 When the CM cornes to discussing a very sensitive matter the introduction, preparation and contents of Annex 1 of the Treaty - it again
presents a picture of a sophisticated, knowledgeable Libyan negotiating team.
Refemng to Annex 1, the CM asserts:

"La liste des actes internationaux en vigueur à la date de la
constitution du Royaume Uni de Libye est dressée avec soin
comme en témoigne la correspondance diplomatique échangée
entre les P ies L'hypothèse d'une omission du côté libyen doit
être exclue ." .

?P

It has already been noted above how the French Govemment had omitted from
Annex 1several key agreements15. This and other errors in the Annex give every
12

CM. pp. 108-109, para. 38,

13

CM. p. 123, para. 83.

14

CM, p. 123, para. 82.

15

Sec. para. 3.14, et=., above.

indication that it was hurriedly assembled in order to t ~ yto deal with the
disastrous fact, possibly only realized toward the end of the negotiations, that
several key agreements, on which France's thesis concerning Libya's boundanes
relied, were not en vieueur in 1951. It will also be observed that the passage
quoted above refers, once again, to certain diplomatic correspondence exchanged
between the parties; once again, there are no citations or references to annexed
documents. As far as Libya is aware, there were no such exchanges.
3.24 If the Annex 1list was "dressée avec soin", it was not done so
by Libya. The list was prepared entirely by the French Government; the Libyan
negotiators had no part in it and, in fact, had no knowledge of the agreements on
the list, which were never produced dunng the negotiations or discussed in any
detail at al]. In the circumstances, it is wrong to suggest that "une omission du
côté libyen doit être exclue"; Libya had made no study at al1 of the list, while the
French Government, which had done so, committed a senes of extraordinary
bévues in its preparation: two agreements, listed as being en vieueur in 1951, were
not; a sizeable number of directly relevant agreements were carelessly omitted.
3.25 The CM then pushes its assertions concerning the
competence and knowledge of the Libyan negotiators a step further. It asserts:
"Au demeurant, le gouvernement libyen s'entoura de conseils
avisés lors de la négociation du Traité du 10 août 1955. &tint à ses
côtés des experts suisses qui l'aidèrent à finaliser le texte ."
No evidence is produced by Chad to support this contention; and it is untrue, as
will be shown shortly.
3.26 One must pause to wonder why such an effort has been
made in the CM to try to establish that the Libyan team were more than a match
for the French negotiators, when it is such a preposterous suggestion. At the time
of its independence, and in 1955, Libya was one of the poorest nations in the
world. Only a few years before, France had opposed Libya's independence in
part because it was uncertain whether Libya had the interna1 competence to
conduct its affairs as an independent state17. U.N. Commissioner Pelt had also
16

CM.p. 123, para. 84.

17

Sec. Pelt, A.: Libvan Indevendence and the United Nations. New Haven and London,
Yale University Press, 1970, p. 108.

noted Libya's meagre resources at the time, particularly in regard to trained
people equipped to deal with matters of governinent18. The Four Power
Commission Report had observed the same lack of trained, educated people
equipped to deal with the problems facing a new state19. Can it be that Chad has
come to realize that the 1955 negotiations were conducted under conditions in
which the conduct of the French participants fell short of the standard that should
have been obse~ved,particularly in the light of the limited capability of Libya at
the time to cope with the issues irn!o~ved~~?
3.27 Who were these "conseils avisés" surrounding the Libyan
Government during these negotiations? The
produces no evidence at al1 to
inform us. However, the travaux produced by Chad for the January 1955
negotiations, and the Libyan travaux covenng the July-August phase, identify the
members of the two teams; and it is apparent that the Libyan team were
hopelessly out-classed by their French counterparts. The only "conseil avisé"
available to Libya was Mr. Fekini, a recent law graduate, whose training had been
in Tunisia and who had virtually no background or expenence in dealing with the
matter of land boundaries.

3.28 There were no foreign experts advising the Libyan
delegation at al1 during either phase of the negotiations, with the exception that
dunng the January phase of negotiations in Pans - when the land boundaq
question was bnefly touched on - a person from the Egyptian Embassy attended
several of the meetings2'. The
contends, however, without producing the
slightest proof, that Swiss experts assisted in finalizing the text of the Treaty.
Libya had no Swiss experts helping it in these negotiations at the time. In
connection with negotiating the 1956 Agreement concerning the frontier with

19

&, -g, "Situation kconomique et politique des anciennes colonies italiennes (D'aprh
le rapport de la Commission d'enquete des quatre Puissances dans les anciennes wlonies
italiennes)", Notes Documentaires et Etudes, 29 novembre 1948, No. 1026, Sene
Internationale (CLXXXVIII),pp. 1-32.(Acopy of these pages is attached at
LCM 4.)
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This subject is pursued further in Pan VII,below: "Good Faith in the Law of Treaties".
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See, CM.Annex 241.1.

Algeria, a Swiss expert did participate; but that was an entirely separate matter
occurring over a year later22.

3.29 The CM contends that the text of Article 3 of the 1955
Treaty is clear and that there is no need to interpret it; and it adds:

"Le texte du Traité étant clair, il n'y a pas lieu de recourir aux
travaux préparatoires. Mais à ,&e
subsidiaire, ceux-ci en
confirment le sens et sans ambiguïte ."
produces practically no
But this contention must be taken on faith since the
travaux for the cntical second phase, during July-August 1955. The CM refers to
"le récit de la séance du 26 juillet 1955" and claims that it reveals that -

"... l'attitude libyenne confirma l'acceptation explicite de la
frontière du Tibesti telle qu'gif résulte des actes internationaux
cités dans l'annexe au Traite ... ."
Presumably the "récit" referred to consists of minutes or some kind of record of
the 26 July meeting. Libya has been unable to find any such document either
cited in or annexed to the CM.

3.30 In fact, the CM and one of its annexes show this statement
to be incorrect on its face; for the CM reveals that the Annex 1 list of "actes
internationaux'' did not make its appearance until early August, some days after
the 26 July meeting:
"C'est d'ailleurs, semble-t-il, lors de la négociation finale que la
décision fut prise de substituer à une référence générale aux textes
internationaux en vigueur, une énu ration limitative des actes
internationaux définissant la frontière .
%tI

22 -

See, para. 3.110, below.
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CM. p. 139, para. 127.
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CM.p. 136, para. 115. This excerpt from the Qjagain reveals its obsession with Tibesti
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CM. p. 136, para. 119.

above.
(and with Aouzou). See, para. 1.16, sa.,

3.31 In support, the CM cites a document described as a "tableau
comparatif'26. The document is neither signed nor dated; it is a unilateral French
summary of the result of the negotiations, as reflected in the Treaty as signed.
The CM suggests it was probably prepared in August 1955'~. Although this
rather unimpressive piece of travaux is hardly binding on Libya, it brings out that,
in the view of France, the alleged agreement of Libya and France in January 1955
to "s'en tenir aux stipulations générales des textes internationaux en vigueur à la
date de création de 1'Etat libyenH'hadnot been disavowed in August but rather
that -

"Le règlement de c2lfe question est précisé par i'article 3 du Traité
et par son annexe 1 ."
It refers to the "énumération limitative des actes internationaux limitant les
frontières" set out in Annex 1.
3.32 Although Libya rejects the document's interpretations and
characterizations of Article 3 and Annex 1 for reasons already stated above, this
document, together with the summary of the chief French negotiator Ambassador
Dejean of the situation as it stood on 28 ~ u l ~ ~shows
' , that the Annex 1 list had
not yet made its appearance in the negotiations, for M. Dejean summarized the
situation in this way:
"L'article 3 maintient que les frontières sont celles qui résultent des
actes internationaux en vigueur lors de la constitution du Royaume
de Libye."
There is no mention at al1 of any list of agreements set out in Annex 1. So clearly,
as of 26 July, Libya had not even seen this list; and the contention that at the 26
July meeting Libya had "explicitly accepted the boundary resulting from these
agreements must be rejected. This is confirmed by the Libyan travaux relating to
the 26 July meeting. Annex 1 made its amearance then. but it onlv concerned the
frontier between Ghat and Toummo and the demarcation commission to

26

CM. Annex 269.
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CM. p. 136, para. 119.
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CM. p. 137, para. 120.
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CM. Annex 268.

demarcate that boundarv. There is no mention of the list. which had vet to be
added to Annex 1.
3.33 It is remarkable that these two documents - the 28 July
report of Ambassador Dejean to the Quai d'Orsay, concerning the progress of
negotiations (CM. Annex 268), and the unsigned, undated "tableau comparatif'
(Annex 269) - are the entirety of the French travaux furnished with the CM
covering the July-August negotiations. Instead of fumishing al1 of the
documentary evidence that is no doubt available, the &
l
focusses on several
episodes, partly to confirm its contentions as to the intent of Libya in the final
phase of the negotiations, partly as an indication of Libya's alleged acquiescence
in the French view as to the boundary. The first, in order of time, is what the CM
refers to as the "Aozou incident"; the other concerns a map allegedly produced by
Libya during the negotiations in July 1955 said to have placed part of Tibesti
within Libyan temtory.

(b)

The "AouzouIncident"

3.34 This episode took place on 28 February 1955, in between
the two sets of 1955 Treaty negotiations; it has already been touched on above30.
The
concluded that the significance of this event (more accurately called
there the "Moya incident" for it was at Moya that the episode took place) was
two-fold31: (i) it revealed the French Government's interna] doubts as to the
existence of a conventional boundary along Libya's southern fkontier; and (ii) it
was an early attempt by Libya to install the machinery of government in the
Libya-Chad borderlands, an initiative that France repelled with military force32.
It is interesting to note that M. Bernard Lame, one of Chad's most articulate

30

Sec. para. 1.19, a S., above.

31

LM.paras. 5.512-5.517. The locations of Aouzou and Moya are shown here on Mau LCM 9.
-

supporters in its territorial dispute with Libya, amved at the conclusion that the
incident "prouva que la Libye continuait de contester les frontière^'^^.

3.35 The
reaches quite a different conclusion, contending
that this episode resulted in the confirmation by Libya of the "international
b o u n d a ~ y " ~It~will
. be noted that this event and an earlier one, the so-called "JefJef incident" of 193g3', play a pivota1 role in Chad's case and are given major
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Lanne, B.: Tchad - Libve: La querelle des frontières, Paris, Karthala, 1982, p. 210. &L
Exhibit 45.
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The "Aouzou incident" is discussed pnncipally at CM.pp. 132-137, paras. 106-121 and at
pp. 284-289, paras. 296-311.
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n i e Jef-Jef "incident" is dealt with in para. 8.28, fi S., below. Jef-Jef is also shown on
Map LC-M 9. The incident was regarded by Libya to be so trivial that it is not even
mentioned in the
Far more significant were the exchanges of notes verbales in 1934
wnceming Tekro, to the south of Jef-Jef. See. LM, para. 5.283; -e, also, para. 5.87, fi
S., below.

m.

m.

emphasis in the
Both "incidents"were in reality minor events that have been
blown up out of al1 proportion as part of Chad's recognition-acquiescence case36.
3.36 What an analysis of the facts of this episode (and the CM'S
discussion of it) bnngs out is that the post at Aouzou had been a military outpost
more on paper than in reality. This is revealed in the report of Lt. Col. de Seze, a
member of the French negotiating team, who was ordered to make a report after
the episode37. According tc~the CM. the post at Aouzou had been established in
1930, having only been reconnoitred before that in 1914 by a French patro138.
3.37 The facts concerning this post set out in the CM and its
annexes are contradictory and unclear; but as is shown below, the Aouzou post
was not manned by the French in any real sense until June 1951. It was evacuated
on 1 April 1954, "temporariiy reoccupied" during the harvesting of dates in
August-September 1954, and then "permanently reoccupied" in December 1954,
after France had received word that the Libyans intended to visit the post 39.
3.38 It is no wonder that the Libyan authorities who organized
and authorized the expedition to Aouzou, which included the mission of
conducting a census under the supervision of a U.N. official, Dr. Shanawany, were
not aware that Aouzou was occupied by the French, in the light of the history of
sporadic "occupation" of the post by the French, and that they understood it to lie
in Libyan temtory, as U.N. maps at the time appeared to indicate. The
incorrectly descnbes the Libyan visitors as a military mission comprised of 19
persons in three jeeps, of which 13 were Libyan military personnel, plus a doctor
and a U.N. official. This is not so, as Dr. Shanawany's detailed report fumished
by Chad establishes40. The group of 19 persons had an entirely different
composition. It included no military personnel, but there were several Libyan
civilian officiais. The make-up of the group according to Dr. Shanawany was as
follows:
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-

The Deputy Director of Interior;
The Mutassarif of Koufra;
The Chief of Police of Koufra;
The person just appointed Mudir of Aouzou;
Plus 2 police, 4 drivers (for the 4 Land Rovers) and 7 other
civilian employees.

3.39 These correct details lend an entirely different complexion
to the episode. The Cyrenaican authorities were sending a mission south to
who was to
Aouzou to install the machinery of govemment under a w4l
report to the m ut as sari fi^ of Koufra. While there, it was also intended to take a
census. This delegation was repelled by the French military gamson.

3.40 Chad has fumished a large number of documents bearing on
the "Aouzou incident"; and the CM gives the impression that it provoked a fluny
of diplomatic protests, a formal apology by the U.N.,tantamount to recognizing
the validity of France's claim to Aouzou, and, above ail, an explicit recognition by
Prime Minister Ben Halim of French sovereignty over Aouzou. When the
evidence is examined it does not support these conclusions at ail.
3.41 There was only one French note of protest, and Chad
apparently has been unable even to fïnd this document; it has produced a mere
reference to it43. Even this reference, a telegram from the French Minister in
Tripoli, M. ~ u m a r ~ toa the
~ ~Quai
~ , d'Orsay, has not been produced in the
original version but has been retyped. This is not acceptable evidence of either
the protest or the reference. Al1 the other French documents are interna1
dispatches exchanged within the French Govemment, which reveal that the
authorities in the A.E.F. were very womed over the incident and wanted to make
sure it did not damage France's posture in the negotiations then underway with
41

The Mudir was a civiiian (appointed by the Mutassarif), roughly equivalent to a Counry
Administrator. The Mudir. in tum, appointed a Kairnakam or district officer for each
district under his administration.
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Roughly equivalent to the civilian post of District Govemor.
para. 5.29, below,
where these positions and the organizational stmctures of the Ottoman authorities in
Libya and the Senoussi Order are described in tabular f o m . S-,also,
LC-M 14.
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Libya did not yet have accredited to it at Tripoli a French Ambassador, only a diplomat
of Ministerial rank.

Libya. The CM claims this protest was "renewed" on 19 March 1955. No proof of
such a new protest is offered, only a rather confusing'account of requests to renew
the protest made within the French ~ o v e m m e n t ~These
~ . documents confirm
what Libya said in its Memorial: that the reaction of the French Govemment
revealed its basic insecurity as to the viability of the French thesis concerning its
sovereignty over the region. These dispatches reveal, as well, the fact that French
effectivités in the area were more theoretical than real. For example, the
Ministre de la France d'Outre-Mer wrote the following to the Minister of Foreign
Affairs, on 9 March 1955:
"L'immensité de la frontière à surveiller et l'exiguité de nos moyens
... nous conduisent en effet à souhaiter que les Libyens ne
s'attachent pas à nder systématiquement les lacunes inévitables
de notre disposit
."

$8

It is interesting that this dispatch mentions only surveillance, not occupation.
3.42

In its reply to this 9 March dispatch, the Quai d'Orsay said:

"La réoccupation d'Aozou par un détachement français a montré
au gouvernement libyen notre ferme résolution de nous en
strictement aux dispositions [of the 1899 and 1919 agreements] .
And the following was added at the end of this same dispatch:
"Peut-être estimerez-vous opportun, dans la conjoncture actuelle,
de maintenir notre occupation du poste d'Aozou, afin de prévenu
toute nouvelle tentative libyenne dans ce secteur."
This suggests that in fact Aouzou had been virtually abandoned by the French and
was quickly reoccupied in the light of the Aouzou episode. In the same dispatch,
the Quai d'Orsay observes that M. Dumarçay had been requested to get in direct
contact with the A.E.F. in order that it provide a representative to -

"...participer à l'élaboration du projet de convention frontalière qui
sera ultérieurement négocié avec le Gouvernement libyen par
notre Légation."
45

See, CM. p. 286, para. 303 and £os. 76 and 77.
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Thus, it is evident that the French Government was considering the preparation
of a draft boundary treaty with Libya in which the A.E.F. was to participate.
3.43 This puts in perspective the important dispatch, furnished by
Libya with its Memonal, from the Govemor General of the A.E.F. to the Ministre
de la France d'Outre-Mer of 2 May 1955, which recommended the negotiating
strategy for the forthcoming negotiations with Libya in these terms:

"... j'estime que les pourparlers engagés en vue de la conclusion du
futur traité franco-libyen devront être conduits avec la plus grande
prudence et éviter toute discussion sur le tracé des frontières. 11
semble que cette question ne devrait être évoquée dans les accords
que pour poser le principe d'une délimitation sur le terrain à
entreprendre dans I'avenir, mais en prenant pour seules ases les
traités en vigueur à la date de la création de 1'Etat Libyen4$ ."
As the

points out, this advice was heeded by the French Government dunng
the 1955 negotiations49; and according to the Quai d'Orsay dispatch quoted from
earlier, the A.E.F. was given the opportunity to participate directly in
implementing this strategy.

3.44 Aside from the one alleged protest by M. Dumarçay to the
Libyan Government of 4 March 1955 - a document not produced - there was no
other formal action taken by the French Government, in the aftermath of the
Aouzou episode, but there was a great deal of intemal confusion, for France's
lack of effectivités had been exposed right in the middle of the negotiations with
Libya.
also tries to give the oral apology of the senior U.N.
The
official in Libya, which followed the episode, a significance that it does not ment,
asserting the following:
3.45

"il ne faut as négliger non plus le fait que les autorités des Nations

'b

Unies en ibye admirent elles aussi que le village d'Aozou se
trouvait dans une
e sur laquelle la France exerçait sa
souveraineté effective .

Wf
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This is not only untrue but it reflects a lack of understanding of the manner in
which U.N. officiais act in circumstances of this kind' and of their role in general.
The
relies here on two dispatches of M. Dumarçay from Tripoli,
communications that are not the epitome of accurate, diplomatic reporting. The
10 March dispatch suggests that, during M. Dumarçay's meeting with Mr. Spence
(the U.N. representative in Libya) some days earlier, the latter:

"...qui a approuvé notre attitude dans cette affaire, m'a e x p r i ~ fses
regrets d'avoir mêlé un de ses agents à une pareille entreprise ."

In a report of 20 March, M. Dumarçay summarized Mr. Spence's visit in this way:
"M. SPENCE, Directeur de la Mission de I'O.N.U., est venu
s'excuser qu'un de ses collaborateurs se soit fourvoyé dans une
pareiiie équipée, qui a motivé natureYsment une démarche de
protestation de la part de cette Légation ."
It is submitted by Libya that the oral apology of Mr. Spence was no more than an
expression of his regret that the U.N. had beome entangled in an interna1 matter
between Libya and France. That is al1 Mr. Spence could properly have said; any
gratuitous comments he may have made, if M. Dumarçay's description is
accurate, would have been out of place and of no significance.
3.46 The last element in this episode concems what M.
Dumarçay reported was Prime Minister Ben Halim's reaction to the episode,
characterized in the
as constituting "[lja reconnaissance formelle ... de la
souveraineté française sur ozo ou^^. The evidence produced by Chad to support
this contention must be examined closely. It consists of a telegram from M.
Dumarçay to the Quai d'Orsay dated 28 June 1955. Once again, the original
document is not produced; only a typed draft alleged to be a copy of its t e ~ t ~ ~ .
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CM,p. 134, para. 111. See, para. 1.19, above, for a discussion of the evolution in the
of this alleged statement of MI. Ben Halim from the supposed recognition of French
sovereignty over Aouzou, to French sovereignty over Tibesti and, finally, ovc: tnr
"Aoumu Strip". Note, as weU, the suggestion that this was the "formal"recogniii;in of
French sovereignty by the Prime Minister. If made at all, Mr. Ben Halim's remarks
appear to have allegedly been made during an informa1 conversation only.
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See. CM,Annex 264.

3.47 The date of this dispatch is the next thing to note: the
Aouzou episode occurred on 28 February; this dispatch is dated 28 June. As the
CM itself brings out, rumours of other Libyan expeditions were in the air, one of
which was reported by the A.E.F. on 20 une^^. The French authorities there
seemed to have been constantly on tenterhooks. There was in fact, as the LM
mentions, another expedition planned in the general area in May 1955 - joint
Anglo-Libyan manoeuvres to be conducted not far north of ~ i b e s t i ' ~ .(It will be
recalled that by Treaty with Libya the United Kingdom was responsible for the
defence of al1 of Libya.) Once again, the French authorities demonstrated an
attitude verging on paranoia, and prevailed upon the British to stay as far as
possible away from Tibesti. The Foreign Office dispatch that related this episode
stated:
"We conveyed our decision to the French Embassy orally rather
than in writing as we felt disinclined to go formally on record about
the change of a plan which we had a perfect right to make and we
thought that it might be awkward with the Libyans if by any
mischance some written communication which we had made were
to leak out. But we agreed to meet the French because we felt that
this was one al1 matter on which we could show our willingness
to be helpful .

R?

3.48 So it would appear that M. Durnarçay's report of 28 June
related to an incident other than the much earlier episode of 28 February where
the Libyan mission at Aouzou was forcibly repelled by French military forces.
The CM. even here, attempts to find an element of acquiescence, which it then
attempts to fort@ with an alleged statement of Mr. Ben Halim. Playing down the
military nature of France's actions in the event, the CM concludes:
"Bien que l'incident n'eût pas de conséquences fâcheuses grâce à la
fermeté française et à l'acceptation immédiate, par les membres de
la mission libyenne, des raisons motivant i'attitude française, le
Ministre de France à Tripoli crut bon malgré tout d'enwer, le 4
mars, une protestation formelle au Gouvernement libyen ."
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3.49 This is a completely unfounded assertion in the light of the
facts as related in Dr. Shanawany's r e p o d 9 . For the Libyan group, led by the
only guide they could find in Koufra, who had to be released from prison where
he had been incarcerated for alleged cohabitation with his teenage step-daughter
(his wife having perished in the desert with their only child), amved half dead in
the vicinity of Aouzou after a harrowing joumey. They had lost their provisions
and one vehicle on the way across one of the most desolate areas on Earth.
There they were met by the French militaq with guns in their faces and forced to
retum, with barely the chance to take a drink from the only well they had seen in
days. Yet in so doing, according to the CM. their action reflected their
"acceptation immediate ... des raisons motivant l'attitude française"; and the sole
official French protest - in a letter Chad has not produced or even located was
almost superfluous, the
suggests.

-

3.50 Returning to the 28 June telegram of M. Dumarçay, aside
from the fact that the original document is not produced, but only its purported
text60, its contents should be looked at carefully. It starts off by stating that M.
Dumarçay's British colleague - presumably a reference to British Ambassador
Graham - had several times successfully intervened with the Libyan Government
on the matter of the transit of men and arms toward North M c a . M. Dumarçay
then switches to certain rumours attributed to Libyan officers to the effect that
the Libyan army was preparing "à occuper définitivement" the post at Aouzou.
M. Dumarçay recounts that, in the light of these rumours, Ambassador Graham
had drawn Prime Minister Ben Halim's attention to the serious repercussions
such an operation might have and, M. Dumarçay adds, to the necessity of
avoiding "une réédition de l'équipéeuo1 of the previous Februaq.
3.51 No evidence has been found anywhere to substantiate either
this alleged conversation or what was supposedly said by Ambassador Graham, as
59

See. CM, Annex 272. The original English version of the repon of this U.N. official has
LC-M 5, since it appears only in translation in
been annexed hereto as
Annex
272, not only in view of its importance but also because it contains an hilarious
description of this episode. This was hardly a mission composed of Libyans in a position
to accept "des raisons motivant l'attitude française"when turned away at the point of a
gun. As Dr. Shanawany reports, they were in pathetic condition, trying only to survive
the rigours of their journey south and the impending perils of their return to Koufra,
required by the French soldiers to be undenaken immediately.
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See. CM. Annex 264.
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"Arepeat of the escapade'.

so loosely reported. There had, of course, already intewened the May joint
Anglo-Libyan manoeuvres; and it has already been noted how tense the French
authorities were at the time over possible border incidents. So it could be that the
French had again prevailed upon the British to intervene with the Libyan
Government.

3.52 Then M. Dumarçay proceeds to say, according to the
retyped text, that Mr. Ben Halim, to whom he himself had given a serious warning
on the subject -

"... m'a

confirmé la démarche de M. GRAHAM en précisant que
son Gouvernement n'avait nullement l'intention de rouvrir la
question d'Aouzo&~uisqu'il reconnaît que ce village se trouvait en
temtoire français .

According to M. Dumarçay, Mr. Ben Halim promised to inform the commander
of the security forces of Cyrenaica and the civil authority there of this position.

3.53 There are two other French dispatches that bear on the
matter: a 7 July 1955 dispatch from the Quai d'Orsay to the Ministre de la France
d'Outre-Mer; and a dispatch dated 12 July from M. Dumarçay to M. Pinay,
French Minister of Foreign Affairs. Both documents are copies of the original
documents.
3.54 The 7 July dispatch mentions the rumours circulating of
"une prochaine réoccu~ation"(emphasis added) of the Aouzou post by Libyan
troops or police frorn Cyrenaica. This, of course, suggests there had been a

previous Libyan occupation. The dispatch then refers to M. Dumarçay's report of
the senous warning he had recently given Mr. Ben Halim and goes on to say that
the latter:

"... a cependant démenti formellement les intentions prêtées à ce

sujet au Gouvernement libyen et s'est engagé à rappeler au
Commandant des forces de Sécurité de Cyrénaïque et aux autorités
de cette Province, que le Gouvernement fédéral reconnaissait
l'appartenance française de l'Oasis d'Aouzou."
The dispatch concludes with this interesting paragraph:
62

As noted in para. 1.19, above, if this conversation did indeed take place, Mr. Ben Halim

had allegedly only mentioned the "village"of Aouzou - not Tibesti - and not the so-called
"AoumuStrip".

"Si ces indications sont de nature à apaiser les inquiétudes du
Gouverneur Général de l'Afrique Equatoriale Française sur
l'éventualité d'une nouvelle incursion libyenne dans le Tibesti, vous
estimerez sans doute qu'il ne serait pas opportun, pour autant, de
relâcher les mesures de virrilance rise es Dar les autorités militaires
dans cette réeion à l a a u ë ~ t les
: LibverÎs n'ont certainement pas
renoncé de facon définitiveo3."
So while the dispatch repeats what M. Dumarçay had reported regarding the
conversation with Mr. Ben Halim, it also gives the Quai d'Orsay's evaluation of it,
namely, that it was not a definitive renunciation of Libyan claims in the region of
Tibesti. Apparently, the French Minist~ydid not accord much weight to M.
Dumarçay's report from Tripoli, or it interpreted it as narrowly confined to the
oasis of Aouzou.
The other dispatch is the 12 July report of M. Dumarçay to
M. Pinay. It forwards a bnef report of Commandant Robert concerning mmours
that Libya had 30 vehicles and 100 men poised to descend on Aouzou. The
report concluded that such an operation was unlikely. M. Dumarçay uses the
occasion to refer again to his earlier report of his conversation with Mr. Ben
Halim. However, he does not refer to the dispatch of 28 June but one of 27
June. Aside from the fact that the document dated 28 June is not a copy of the
original telegram whose text it purports to reproduce, no communication dated 27
June has been furnished by Chad. In this 12 July dispatch, M. Dumarçay
summarizes what he claims Mr. Ben Halim said to him,in these words:

3.55

-

"... [Mr. Ben Halim] m'a précisé - ainsi qu'il l'avait d'ailleurs déjà
fait auprès de mon collègue britannique - qu'il n'entrait nullement
dans ses intentions de faire procéder à l'occupation d'un Poste dont
la situation
territoire français ne pouvait etre l'objet d'aucune
contestation%?.
!!

This version suggests that Mr. Ben Halim had told Ambassador Graham as well
that he considered Aouzou to be in French temtory. There is no evidence to
support this second-hand report. Had this occurred, it certainly would have been
reported to the Foreign Office; but no such report has been found in the British
archives. The Foreign Office files reveal Ambassador Graham to have been a
-
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very faithful and detailed reporter of al1 events affecting the negotiations between
Libya and France that were under way.
3.56 It will be recalled that these vanous dispatches were
prepared on the eve of resumption of negotiations, which had been delayed over
and over again by the French Govemment while it tried to reach a side military
agreement with the British conceming the defence of Fezzan in wartime6'. In
the meantime, the French Embassy in London had been importuning the Foreign
Office to support its position in the negotiationso6. The Foreign Office reaction
appears in a dispatch sent to Ambassador Graham on 11May:
'The Quai d'Orsay apparently considers that the French frontier to
the south of Libya ought to extend northwards to embrace the
whole of the Tibesti Massif. This of course is bound up with the
Laval-Mussolini Agreement of 1935 which was abrogated by the
Italians in 1938. The French Embassy will probably be letting us
have some maps showing what it is that they want. MY personal
view is that we should be well advised to keep out of the potentially
awkward auestion of frontier rectificationso'."
It seems evident from the evidence of how closely the British were following this
question that any declaration of Mr. Ben Halim of the kind reported by M.
Dumarçay would have been promptly reported by Ambassador Graham, had it
been made to him. No such document has been found.
3.57 Whatever Mr. Ben Halim may have said to M. Dumarçay and Libya does not accept the evidence produced by Chad as any kind of proof of
what he did say -,the Quai d'Orsay obviously did not evaluate it as a renunciation
of Libya's claims in the region68. In spite of the alleged Dumarçay-Ben Halim
conversation, the French Government was busy trying to enlist British help and
65

See. LM, paras. 5.452 - 5.453.
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Emphasis added. As desnibed in
detail in the LM, para. 5.449, g
t -q.,the French did furnish the British shortly thereafter
with two maps, one of which detailed the French position mnceming Libya's boundaries.
Sm, LM, Maps Nos. 91 and 92, referred to in para. 5.454. It is, thus, al1 the more
remarkable that no such map was ever produced by France during the actual negotiations
with Libya; only a general reference to "actes internationaux en vigueur" was made,
supplemented by a list of such "actes"added ta Annex 1of the draft treaty in August 1955,
a few days before signature.

68
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support; and the A.E.F. continued to have a case of the jitters over rumours of a
Libyan expedition to Aouzou, well after this alleged conversation.
3.58 What is perhaps the key point is that when the negotiations
resurned on 19 July, there is no indication that the French delegation led by
Arnbassador Dejean ever raised or referred to this alleged statement of Mr. Ben
Halim. Similarly, Libya's records show no evidence of this statement having been
discussed. If Mr. Ben Halim had made the statement, if is inconceivable that
France would not have invoked it expressly. Thus, the significance attributed to
the retyped version of this report of M. Dumarçay in the CM is not reflected in
the travaux of the 1955 Treaty at all. As for the "Aouzou incident" itself, and the
other episodes and rumours at the time, al1 they reveal is the intense insecurity of
the French Govemment as to its position conceming Libya's southem boundary,
which the Govemor General of the A.E.F. had cautioned should be dealt with
prudently and without directly raising the issue of a boundary line at al1 for fear of
Libyan disagreement. The attempt in the CM to portray the withdrawal at the
point of a gun of the exhausted Libyan mission that amved at Moya on 28
Febmary as official Libyan acquiescence in the French position as to the
boundary only demonstrates the weakness of this part of Chad's argument.
3.59 It must also be borne in mind, as pointed out in Part 1, that
~~;
the t e m "Aouzou Strip" or "bande d'Aozouu had not yet been i n ~ e n t e d and
the "Aouzou incident" was about the oasis of Aouzou not the area subsequently
dubbed the "Aouzou Strip". What was involved was the oasis of Aouzou, where
the military post established on paper had remained virtually unmanned by
French military forces until the 1955 negotiations approached. Until 1930,
Aouzou had been shown on French maps as being part of the A.O.F. It lies in the
northwest part of the Libya-Chad borderlands. Italian maps (except those
reflecting the 1935 Treaty) showed no boundary east of Toummo, so whether
Aouzou lay in French or Italian temtory was not indicated on these Italian maps.
The 1935 Treaty would have placed Aouzou, which lay just north of the line, on
the Libyan side of the boundary line agreed between Italy and France. On the
other hand, the southeast line described in Article 3 of the 1899 Declaration,
properly drawn as a true southeast line (as the British perceived it in 1899), would
have left Aouzou to France (Mau LC-M 10). So whatever Mr. Ben Halim is
aiieged to have said, it concerned only an oasis in the northwest part of the Libya69

Sec. para. 1.16,fia.,
above.

Chad borderlands in a strip of territory which Chad calls the "bande d'Aozouu, the
strip itself comprising an area of the approximate size of ~witzerland.It is likely
that, if these conversations did take place, Mr. Ben Halim said no more than that
he realized French forces were in Aouzou and he did not intend to disturb that
situation since negotiations leading to the 1955 Treaty were to be resumed.

(c)

The Map Alleeedlv Pmduced bv Libva Dunne the JulvAumist 1955 Neeotiations

3.60 The second episode that the CM tries to build into an
important incident concerns a map produced, according to the
by Libyan
officers during the 27 July negotiation session, showing as part of Libya a portion
under the rubric: "La Libye
of ~ i b e s t i ~ ' . This account appears in the
confirme la frontière internationale en toute connaissance de cause lors de la
négociation ultime de juillet-août 1955". This is another episode that the
contends supports the following statement:

a,
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"A plusieurs reprises, son [the Libyan Government's] attention a
été explicitement attirée sur la question de sa frontière
méridionale. A chaque fois7p autorités libyennes se sont inclinées
devant la position française ."

The other episodes constituting "plusieurs reprises" were the withdrawal from
Aouzou of the Libyan mission at the point of a gun on 28 February 1955 and the
statement reported to have been .made by Mr. Ben Halim, as recounted in the
retyped text of a telegram from M. Dumarçay in Tripoli dated 28 June 1955, both
of which have been dealt with above. This third strand of the argument is as weak
and contrived as the others.
3.61 The evidence produced by the CM is a telegram to the Quai
d'Orsay from Ambassador Dejean reporting on the meetings of 27 and 28 ~ u l ~ ~ ~ .
In relevant part, this is what he reported:
"L'article 3 maintient que les frontières sont celles qui résultent des
actes internationaux en vigueur lors de la constitution du Royaume
de Libye. Alors que des OfEiciers libyens avaient roduit hier une
carte ui englobait dans la Libye un (mot passéedu Tibesti, M.
BEN ~
I a reconnu
M
ce matin en séance que les accords
devraient leur être appliqués. Toute difficulté majeure est ainsi
exclue."
3.62 The CM entirely misses the meaning and importance of this
report, for it springs to the conclusion that, on the basis of this report, the Quai
d'Orsay in a subsequent note of 10 September 1955 was justified in concluding
that Libya -

"... a renoncé à se rév valoir des accords Laval-Mussolini du 7
janvier835, ce qui 16ve toute hypothèque libyenne sur le Nord du
Tibesti ."
3.63 The first thing that is interesting about this report is that it
preceded the appearance of t!ie List of agreements that was added to Annex 1in
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CM, Annex 268. The incompleteness of the French travaux produced by Chad is
illustrated by the fact that this dispatch refers to earlier correspondence, which might be
very revealing, but which is not produced.
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It is again noted that the French focus was on the
nonh of Tibesti, not the whole of the so-caUed "Aouzou Strip", and not the entire
borderlands.

August; the proposed formula was still that the boundary should be based on
agreements in force in 1951. Thus, according to M. Dejean, it was not the fact
that the 1935 Treaty had been left off the Annex 1 list - a list that had not yet been
tabled - but that the 1935 Treaty was not in 1951 en vimeur, which constituted
Libya's (and France's) so-called renunciation of the Treaty. Since the 1902
Franco-Italian Accord and the Franco-Italian Accord of 12 September 1919, by
Chad's own admission, were not en vigueur in 1951, the same reasoning would
lead to the conclusion that the parties had similarly "renounced" the application
of these agreements in delimiting the boundary. It would appear that M. Dejean
had not yet been informed of this fact, which the Annex 1 list was presumably
intended to cure.

3.64 The second aspect of this episode concerns why such a map
would have been produced at the negotiations on 27 July, if indeed it was. The
Libyan travaux contain no mention of such a map; but if one was produced as the
French travaux indicate, it could only have been in relation to the boundary being
discussed; this was not the southern boundary of Libya but the western boundary
with Algena, as far as Toummo. Colonel Senoussi al-Atioush, the Libyan military
officer who attended the meeting, was concerned only with this sector of the
boundary. Shortly after this alleged map incident, he left as part of a joint
expedition to the Ghat-Toummo region to examine on the ground the part of the
boundary to be rectified between Ghat and ~ 0 u - o ~ ~ .Assuming such a map
was produced, as Chad's unilateral record indicates, it would have been presented
by the only Libyan officer on the negotiating team, Colonel al-Atioush, and not
for purposes of discussing the southem boundary, which was not his concern, but
the western boundary between Libya and Algeria, which was.
3.65 The third point is that if, as the French travaux also indicate,
the southern boundary shown on the map happened to be a boundary line other
than the 1899-1919 line -for example, a line similar to that appearing on the U.N.
maps at the time that would have been not at al1 surpnsing. France's travaux
show that instead of confronting the issue head on and discussing this boundary,
Ambassador Dejean avoided doing so by an oblique reference to the boundary
resulting from "actes internationaux en vigueur" at the time of Libya's
independence. Nor was there anything striking about the fact that:

-
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"M. BEN HALIM a reconnu ce matin en séance que les accords
devraient leur être appliqués."
This was the formula already agreed by Libya and France in January and it
established the basis for the separate delimitation exercise to come later, which
Libya had insisted not be a condition of signing the Treaty. The only exception to
this formula had to do with the Ghat-Toummo sector of the western boundary
which, in Annex 1, the parties agreed to modify by s p e c M g three points through
which the line should pass; thus aitering the 1919 Franco-Italian Accord line in
France's favour. It was in connection with this rectification that the map had been
produced. This has been fully discussed in the
and is supported by the
travaux produced by ~ i b ~ a ~ ~ .
3.66 M. Dejean's account of the meetings on 27-28 July
concluded, as to Article 3 of the draft Treaty, that as a result of Mr. Ben Halim's
recognition that "les accords devraient leur être appliqués" "Toute difficulté majeure est ainsi exclue."
And M. Dejean went on to say:
"Il reste à se mettre d'accord sur une délimitation de la frontière
entre GHAT et TOUMMO Our laquelle les textes sont d'une
interprétation malaisée. Des Bfsciers spécialement venus de Paris
s'y emploient avec des %,$ers
libyens au sein d'une SousCommission créée ce matin .
This brings out the facts just referred to above. Any map that they might have
been examining would have been produced for the purpose of discussing the
Ghat-Toummo sector. M. Dejean's expression of relief - "any major difficulty is
thus excluded" - reveals in the clearest way that he was following the A.E.F.'s
advice on the negotiating strategy to be followed in respect to the southern
boundary: to avoid discussing any line and to merely refer to the "actes
internationaux en vigueur".
3.67 A Foreign Office dispatch of 4 August 1955 is relevant here.
It is a note from A.A. Duff in the British Embassy in Paris to T.E. Bromley of the
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Foreign Office's African Department in London, reporting on the status of
negotiations in Tripoli, based on information given to him by Mr. Barker of the
British Embassy staff, iollowing a conversation the latter had had with M.
Beaudouin of the Quai d ' ~ r s a ~H~e reports:
~ .
"Full texts have been agreed
between the two delegations for the Treaty of Friendship ..."; and he goes on to
descnbe in some detail the draft Treaty's contents. H e mentions that there
remained certain supplementary matters to be negotiated, notably financial ones,
and that the French wanted to delay actual signature until the parliamentary
holidays had started. (Actual signature occurred in fact on 10 August, six days
after this British dispatch.) The matter of boundaries is reierred to in this way:
"Beaudouin did not mention that there had been any difficulty on
the frontier question but Barker understood from a conversation on
the telephone which Beaudouin had within the department during
his visit that the question had not yet been discussed in detail."
This confirms the fact that the southem boundary had in effect been settled on 28
July by a reference to "actes internationaux en vigueur" in 1 9 5 1 ~ ~The
.
SubCornmittee studying the western boundary was on a field trip to examine the
Ghat-Toummo segment, as Colonel Senoussi al-Atioush's report annexed to the
brings out7'. Presumably they had yet to return and assist in putting the final
touches to the language of Annex 1relating to that sector.
3.68 It must be emphasized that when the southern boundary was
settled by means of a general reference to the international agreements in force
in 1951 the Annex 1 list of agreements had yet to be tabled by the French. So this
list was evidently introduced for a different reason; and the evasive manner in
whjch the
deals with this matter appears so to indicate. For example, right
after its discussion of these negotiations and of M. Dejean's report, the
remarks:
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LC-M 7 hereto is a dispatch €rom Ambassador Graham to the Foreign Office
dated 29 July 1955 (FO 371/113896 170799). In it Mr. Graham reports:
"My French mlieague and leader of the French Delegation called on me this
morning and mnfirmed that in 8 days they had reached full, satisfactory
agreement with the Libyans ... The French are given full satisfaction on other
points, including frontiers."
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"C'est d'ailleurs, semble-t-il, lors de la négociation finale que la
décision fut prise de substituer à une référence générale aux textes
internationaux en vigueur, une énu ration' limitative des actes
internationaux définissant la frontière .

@.

From the evidence addressed so far, it seems more Iikely that the real reason for
introducing the Annex 1 list related to the last-minute realization by the French
Govemment that the general formula could be disastrous since several of the
agreements on which France's thesis as to the bounda~yrelied were found not to
be "en vigueur" in 1951, for they had not been notified under Article 44 of the
1947 Italian Peace Treaty or registered under Article 102 of the U.N. Charter.
Stnpped of the support of these treaties, the French thesis had no basis
whatsoever. So the Annex 1 list would appear to have been produced at the last
minute in the hope that this would somehow cure the deficiency; and the Libyan
team remained blissfully ignorant of what this was al1 about.

(d)

The Absence of the 1935 Treatv kom the Annex 1 List of
Actes Internationaux

3.69 The crux of Chad's contention that in the 1955 Treaty Libya
renounced any claim based on the 1935 Treaty is that the 1935 Treaty did not
appear on the Annex 1 list. There is no evidence introduced by the CM, however,
to show that Libya intended to renounce the Treaty in this fashion. The French
travaux bearing on the point consist only of Ambassador Dejean's report of 28
July 1 9 5 5 and
~ ~ the unsigned, undated 'Tableau comparatif', which States:
"Enumération limitative des actes internationaux définissant les
frontières, excluant les accords Laval-Mussolini de 1935 (par
c o n s é q w t renonciation de la Libye à toute prétention su? le
Tibesti) ."
This may have been the French Government's view of the effect of leaving the
1935 Treaty off the Annex 1 list, and it certainly is another demonstration of how
the A.E.F. strategy of "prudence" in discussing the southern boundary was
observed to the hilt. But the Annex 1 list was prepared by the French
Government; and no evidence has been produced to show that any of the
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agreements listed were discussed at au with Libya. The list did not make its
appearance until after the southern boundary question had been resolved to M.
Dejean's satisfaction by a general reference to "actes internationaux en
vigueur"83.
3.70 The Libyan travaux covering the 28 July meeting record that
Ambassador Dejean brought up the subject of the 1935 Treaty and asserted that
it had not been ratified by the French parliament and was thus "illegal and had no
value internationally". This was a rather misleading statement. The 1935 Treaty
was approved by both the French and the Italian parliaments by an overwhelming
majority, but the instruments of ratification of the two Governments were never
fonnally exchanged, as called for in the ~ r e a t y ~ The
~ . 1935 Treaty and
companion Accords had a special relevance, as the CM demonstrates in its heavy
reliance on the Treaty in Chad's attempt to establish Italian recognition of and
acquiescence in the so-called 1899-1919 line as Libya's southern boundary. The
LM. on the other hand, demonstrates that the 1935 Treaty established the
absence of any conventional southern boundary of Libya, and that France
acknowledged that fact, notably in the Exposé des motifs accompanying the draft
law submitted to the French parliament and ovenvhelmingly enactedg5. So M.
Dejean wrongly descnbed the Treaty to Mr. Ben Halim as "of no value
internationally", even from the French (and now Chad's) point of view.
3.71 Libya's record of the 28 July meeting indicates that Mr. Ben
Halim proposed to defer the question of boundaries until the Libyan side had had
time to study the subject. The remainder of the discussion concerned the western
boundary and, particularly, the Ghat-Toummo sector. The
attempts to
overcome the absence of any express renunciation by Libya of the 1935 Treaty
with two arguments: (i) that the Annex 1 list had been "dressée avec soin" and,
thus, no accidental omission by Libya could have been possible; and (ii) that
Libya looked into the status of the 1935 Treaty at the end of the January 1955
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sessions in parisg6. The first argument has already been dealt with and shown to
be incorrectg7. The second has a grain of truth in it.
3.72 The Libyan Minister of Finance is believed to have made a
trip to Rome in January 1955, to have asked for information concerning the 1935
Treaty and to have received certain information from the Italian Government
concerning the Treaty, as the CM statesgg. The evidence the CM offers to this
effect is a short dispatch from M. Dumarçay to Paris, which appears to have been
based on information obtained from the Italian Embassy in Tripoli, acting as the
go-between in the transmission of the information from orne^^. According to
M. Dumarçay, the Libyan Government was furnished with a photocopy of the
1935 accords and the Italian Embassy was instructed to:

"... préciser que par suite de l'absence d'échange de ratifications
ceux-ci n'étaient jamais entrés en vigueur."
Libya has no reason to question this report. But of course this was only scratching
the surface of the matter. If the fact that instruments of ratification had not been
exchanged definitively settled the question, the
would not have made so
much of the argument that the absence of the 1935 Treaty from the Annex 1 list
was, as it contends, an explicit renunciation by Libya of the 1935 Treaty.
Certainly one of the questions the Court will want to consider in this case is what
significance this Treaty should be given in attnbuting temtory between the two
Parties. For in the context of a general settlement of their Afncan problems, it
was an agreement by the two States directly concerned as to the course of Libya's
southem boundary, the agreed boundary never acquiring the status of an
international conventional boundary for reasons entuely apart from the matter of
the boundary itself. This point is taken up again in Part VI.
3.73 In the light of the above discussion based on an examination
of the travaux and other evidence produced by Chad as well as by Libya with their
Memorials, the false note struck by this passage, setting out the CM's conclusions
regarding the 1955 negotiations, is striking:
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"Elles [the Libyan authorities] ont admis non seulement que les
accords Laval-Mussolini n'avaient pas d'application, mais encore
9ue. la. frontière entre la Libye et l'Afrique équatoriale française
etait bien déterminée par les actes internationaux en vigue%!vant
1935, c'est à dire des [sic] conventions de 1899,1902 et 1919 .
The evidence shows nothing of the kind. The Libyan negotiators, by the formula
adopted in Article 3 of the 1955 Treaty, had achieved their purpose: to postpone
the issue until they could examine these various agreements, including the 1935
Treaty. If an agreement appeared on the list, this did not mean it was en vigueur.
By the same token, agreements not appearing on the list, which were en vigueur,
might prove to be relevant - for the list was not "limitative" (exhaustive), as has
been shown above91.
S W T I O N ~ .Cnntem~nrarv Statements of the Libvan and French
Governments: the Parliamentarv Debates

3.74 The CM sets forth the widely-quoted statement of Prime
Minister Ben Halim made not long after the 1955 Treaty was signedg2; but it fails
to mention either its source or the attention it was given during the ratification
debates in the French parliament. These may be found in the
What Mr.
Ben Halim said (on 14 October 1955), as reported by Agence France-Presse, was
this:

mg3.

"Le traité franco-libyen est un accord d'évacuation pur et simple
qui n'engage en rien la Libye."
In his analysis of the texts of the accords submitted to the French Parliament
during these debates, M. Jacques Soustelle questioned whether the Treaty had
not already been violated, even before it took effect, in the light of Mr. Ben
Halim's tat te ment^^.
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Ibid. M. Soustelle was Govemor-General of Algeria and a leading critic of the 1955
G a t y at the time.

3.75 The
attempts to explain away this statement by
suggesting that it was directed toward the French Government's proposais,
rejected by Libya, regarding the reactivation of the French bases in Fezzan in
time of crisis. But that was not the interpretation put on it in 1956 by M.
Soustelle, whose interest in the matter was especially keen since he was Governor
General of Algeria at the time the 1955 Treaty was signed. It would be difficult
indeed to square Mr. Ben Halim's statement with the Chadian thesis that the
1955 Treaty fiied Libya's southern boundary. As the Libyan travaux bring out,
the Libyan delegation was not prepared to reach agreement on this matter and, as
a result, agreed to the Article 3 formula, which postponed the delimitation,
establishing only the criteria to govern it: "actes internationaux en vigueur" at the
time Libya became an independent State.
3.76 The CM refers to and annexes the Vives réactions" of M.
Soustelle to the signed 1955 Treaty in a dispatch allegedly sent by him to the
Minister of Foreign Affairs on 20 August 1955 - a document that is not a copy of
the original, but a retyped version of extracts taken from it95. As to the
provisions of Article 3 of the Treaty, the French Minister of the Interior followed
the same line as M. Soustelle, expressing this opinion:
"En ce qui concerne la frontière, je note que la limite n'a été définie
que pour la partie Ghât-Toumo et que l'échange de lettresg%mble
exclure que In-Ezzane soit comprise dans le territoire libyen ."
3.77 The discussion of the 1955 Treaty during the ratification
debates in the French parliament is treated very briefly in the CM,in contrast to
the quite full discussion in Libya's ~ e m o r i a l These
~ ~ . debates are a prime source
to consult for the French Government's views at the time as to the meaning and
effect of Article 3.
3.78 The main burden of setting forth the French Government's
views on the Treaty was shouldered by M. Maurice Faure, Minister of Foreign
Affairs. In his several statements, the boundary with Algeria was the matter given
principal attention. It will be recalled that after the 1955 Treaty was signed a
serious doubt arose whether it would be ratified by France; indeed, the French
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Government did not even present the instrument to the Assemblée Nationale
until13 November 1956, 15 months after signature. The taking effect of the 1955
Treaty - and hence the withdrawal of French troops from Fezzan by 30 November
1956, as the Treaty required - was linked to reaching agreement on rectification of
Libya's boundary with Algeria, concerning which negotiations were then
underway. This was the result of the Isomi amendment adopted on 29 November
1956, which provided that:
"Les instruments de ratification seront d é ~ o s é s lorsaue sera
intervenu I'accor fixant la frontière entre fe lXoyaumê-uni de
Libye et i'Algérie g8.
1:

LC-M 10A

3.79 The CM tries to divert attention from the linkage by France
of ratification of the 1955 Treaty to rectification of the Algenan boundav by
asserting that the negotiations conceming the latter were instigated by Mr. Ben
Haiim and that they were brought about as a result of events that had

materialized after signature of the 1955 Treaty. There is a modicum of truth in
-
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both points; but they do not alter the fact that the French Govemment exercised
what in Libyan eyes at the time was a form of blackmail. One évent that had
occurred at the end of the year to make rectification of the Algerian boundary a
matter of top priority for the French was the confirmation that the Edjelé oil field
was a major commercial oil discovery (Map LC-M 10A)99. But a strong
possibility of this had been known for some time. Even more important for
France was the fact that the war with Algeria made it imperative to resolve the
boundary between Libya and Algeria in order to reduce the likelihood of border
incidents. On Libya's side there was the problem that it was not possible at the
time for Libya, or any other Arab country for that matter, to negotiate with
France over such a matter, given France's low status then in the Arab world,
made even worse by the 1956 Suez crisis.
3.80 In a dispatch to the Foreign Office of 30 October 1956,
Arnbassador Graham reported on a conversation with Mr. Ben Halim conceming
the serious situation caused by the failure of France to have ratified the 1955
~reatylOO. This conversation took place before the French Govemment had
placed the Treaty before the Parliament. In spite of French statements that they
would withdraw from Fezzan on 30 November 1956, recent movements of men
and military supplies by France seemed to belie these statements. Mr. Ben Halim
predicted armed clashes if the French failed to withdraw on t h e . Mr. Graham
reported that Mr. Ben Halim added the foliowing:
"Ben Halim continued that he believed that the French attitude
over the withdrawal of their troops was connected with the
delimitation of the border between the Fezzan and Aigeria, which
was about to begin. The French had hinted that if the Libyans were
helpful over the frontier question they in their turn would make no
difficulties over the evacuation. But this would be submitting to
blackmail, and Libya held that the two questions were entirely
seParqfjl
The frontier question must be dealt with on its
merits ."

99

The Edjelk oil field discovery is discussed in the LM.starting at para. 5.520.

100

LM, British Archives Annex, p. 343. This is another example of Mr. Graham's
meticulous reporting of such conversations to the Foreign Office. in London. It is very
strange, therefore, that there is no record of a report of the conversation he allegedly had
with Mr. Ben Halim in 1955 wncerning Aouwu, as reponed by his French wlleague M.
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3.81 T o retum to the French ratification debates - with this
linkage in mind - the CM quotes from the French' Government's Exposé des
motifs accompanying the 1955 Treaty and includes a short extract from a
statement of Foreign Minister ~ a u r e " ~ .The point Chad seeks to bring out is the
alleged "renunciation" and "definitive abandonment" by Libya of the 1935 Treaty.
Aside from the fact that there is not a word in the 1955 Treaty about renunciation
of the 1935 Treaty, this emphasis is curious. For the agreed formula of Article 3
based on "actes internationaux en vigueur" in 1951 would seem to have dealt
satisfactorily with the problem from the French standpoint: the 1935 Treaty was
not "en vigueur" on that date. Perhaps the French Government in these
statements exaggerated the point for political purposes - to publicize the rejection
of a line that the discredited Laval had agreed with Mussolini; and this might in
part have compensated for what many Frenchmen saw as an ignominious
withdrawal from Fezzan after the campaign of General Leclerc, in which France
took so much pride. Nevertheless, the impression remains that the French
Govemment, without putting the details of the southern boundary on the
negotiating table, wanted to go one step further in getting nd of the 1935 Treaty.
So this may have been an added reason why the Annex 1 list was put together by
the French Government, in addition to trying to overcome the fact that the
Franco-Italian 1902 and 1919 Accords were not "en vigueur" by placing them on
the list as if they were in force in 1951.

-

des motifs brings out another point as well, for
3.82 The -osé
it talked of "[clertains problèmes frontaliers nés de l'imprécision des textes
internat ion au^"^^^. M. Faure emphasized the sarne point. In his statement on 22
November 1956 to the Assemblée Nationale, he expressed the Govemment's
views as to the boundary question in this way:
"J'en amve à la question de la frontière. Le problème de sa
fixation, nul ne l'ignore, a été particulièrement complexe dans cette
région. Différents textes pouvaient, en effet, être invoqués, qui
avaient plus ou moins une valeur juridique.

Le problème vient d'être simplifié et mis au point. En ce qui
concerne la frontière Sud, tout d'abord, la Libye renonce à se
prévaloir des stipulations qui lui étaient favorables de l'accord de
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1935 connu sous le nom d'accord Laval-Mussolini. Nos
ts sur le
Tibesti sont, par conséquent, définitivement sanctionnéslwl."
3.83 Of course, this was a reflection of the familiar thesis of the
Quai d'Orsay: that if the cloud resulting from the 1935 Treaty were removed the
boundaiy would revert to the so-called 1899-1919 line. But M. Faure's statement
was not accurate: (i) it is a considerable exaggeration to Say that Libya
"renounced" reliance on the provisions of the 1935 Treaty; and (ii) France's rights
over the Tibesti were not "sanctionnés": they were left to be resolved under the
criteria agreed in Article 3 - "actes internationaux en vigueur" in 1951. What M.
Faure did not mention to the French Parliament - and surely he must have known
- was that several other agreements had, by the same line of reasoning, been
"renounced" under the Article 3 formula - including the Franco-Italian 1902 and
1919 Accords - since they were not "en vigueur" in 1951.
3.84 During the last day of Parliamentary debates (29 November
1956), M. Faure made a considerably longer statement about the boundaries with
~ib~a"'. H e told a little stoiy to explain the hold-up in the Algerian boundaiy
negotiations (which ultimately became the 1956 Agreement); it concemed the
fact that Libya was relying on a Swiss expert but that he had been unavailable
when the French team arrived in June 1956. It may be this reference that misled
Chad into claiming that in the 1955 negotiations Libya was surrounded by experts,
including Swiss advisers - a completely incorrect assertion, as discussed earlier 106.
M. Faure then went on to say, in addressing the problem of boundaries, that -

"...il se présente sous un aspect éminemment complexe pour deux
raisons: uqfjf:ison
géographique et une raison diplomatique ou
historique .
3.85 His full statement on this matter is set out in the Libyan
Memorial, so it will be largely paraphrased here or quoted in short excerpts108.
Much of what he said related to the Algerian frontier, which was the principal
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French preoccupation. H e referred not only to the imprecision of the frontier
with Libya as a result of the geography of the region and also because of the
existing agreements:

"... cette imprécision est aggravée parce qu'au point de vue
historique et diplomatique on peut faire reférence à plusieurs
textes qui sont, sinon contradictoires, du moins successifs et
imprécis, ce qui ouvre évidemment toute grande la porte à un
contentieux et à un arbitrage international dont il est difficile de
dire à l'avance dans quel sens il se prononcerait."
H e held out hopes, however, that the 1955 Treaty would provide:

"...d'abord un apaisement, ensuite un espoir."
H e referred to an "apaisement" in respect to the Ghat-Toummo sector, dealt with
in Annex 1, which made reference to three points demanded by France. Also, he
described as an "apaisement" the "abandon définitif" by Libya of the 1935 Treaty,
which might otherwise have provided a basis for a claim in the Tibesti region.
The "espoir", he suggested, concerned the Algerian boundary, where he hoped
that French interests would prevail, particularly in respect to the Edjelé field and
the airport at Maison-Rouge.

3.86 M. Faure's statements were not altogether clear. Most of
the time they were directed at the Algerian segment of the boundary. But his
admission that the vanous relevant agreements were contradictory, overlapping
and imprecise is significant, as is his use of the word "apaisement" - hardly the
word to describe a definitive fixing of the southem boundary in France's favour.
3.87 There is no mention in the statements made on behalf of the
French Government during these debates that Article 3 of the 1955 Treaty was an
implementation of G.A. Resolution 392(V) of 15 December 1950. It is to this
subject that the next section turns; for the
asserts that the Treaty camed out
the delimitation called for by the Resolution.

S E ~ I O4.N

General Assemblv Resolution 392N) and the 1955 Treatv

3.88 In the conclusions to the CM that appear just before Chad's
Submissions, it is said that:

"Le Traité de 1955 avec la France était conforme à la Resolution
392(V) de l'Assemblée générale, qui avait recommandé que toute
ligne frontalière incertai
soit réglée par négociation après
l'indépendance de la Libye1'09..
It is to be noted that the paraphrase of Resolution 392(V) set out in this
conclusion is inexact for the Resolution did not contain the words "toute ligne
frontalière incertaine". The English text of the Resolution was as follows:
"That the portion of its boundary with French territory not already
delimited bv international agreement be delimited, upon Libya's
achievement of independence, by negotiation between the Libyan
and French Governments, assisted on the request of either party by
a third person to be selected by them %piling their agreement, to
be appointed by the Secretary General ."
The word "delimited" in the Resolution had been carefully chosen, having been
substituted for "fixed - the word employed in the initial draft tabled by the U.S. and the attendant debates in Committee show that "delimited" was used in
111.
contrast to either "demarcated" or "rectified". This is fully set out in the
The Resolution explicitly concerned only the portion of Libya's boundary with
French temtory not alreadv delimited bv international agreement.

3.89 The same assertion linking Resolution 392(V) and Article 3
of the 1955 Treaty appears a number of times in the CM.but what emerges from
this discussion in the CM is both contradictory and incorrect. For, as the &
l
brings outil2, by voting in favour of Resolution 392(V), the French Government
conceded that east of Toummo there was no Libyan southern boundaiy with
French temtory, which of course is exactly what the French Governrnent told the
French Parliament in 1935 in the &osé des motifs accompanying the law
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subsequently enacted by the Parliament, by a resounding majority, to authorize
ratification of the 1935 ~ r e a t y l l ~ .
3.90 In Chapter 1 of the CM. which is a sort of tour d'horizon of
the case, there appears this statement, following a correct quotation of the text of
Resolution 392(V):
"Il ne fut pas nécessaire de.recourir à cette procédure pour ce qui
est de la frontière méridionale de la Libye: des arrangements
internationaux la délimitant yfjtaient. Ceci est expressément
reconnu par le [1955 Treaty] ... ."
In other words, according to Chad, only the boundary W
of
B
Toummo was to be
"delimited" in accordance with Resolution 392(V). None of that boundary lies
between Libya and Chad. So, in so far as the Libya-Chad boundary is concerned,
Chad contends in this part of the CM that no part of that boundary required
delimitation in accordance with the Resolution, since it had already been
delimited by international agreement.
3.91 The CM again quotes the text of the Resolution in Part III,
concluding this time the following (in sharp contradiction to what is asserted in
Chapter 1of the CM):
"C'est donc un mandat spécifique de délimitation des frontières de
la Libye d'une part, des temtoires relevant de la souveraineté
française d'autre part, qui fut confié aux deux Hautes Parties
contractantes. La négociation du Traité qy51j) août 1955 avait
notamment pour objet de remplir ce mandat
.
It should be noted that nowhere in the text of the Treaty itself, the Emosé des
motifs. or in the French parliamentary debates over ratification - what under
Article 31 of the 1969 Vienna Convention on the Law of Treaties would be called
its "context" - is any reference at al1 made to Resolution 392(V); and Chad makes
no attempt to support this assertion except by repetition. And as noted in the
previous paragraph, Chad contends elsewhere in the
that what it claims to be
the Libya-Chad boundary was
agreed in pursuance of the Resolution.
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Sec. LM,paras. 5.336 - 5.338.
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CM. pp. 30-31, para. 63.
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CM. p. 115, para. 55.

L I B Y A

3.92 The subject comes up again when the CM discusses the
debates in the U.N. in 1950 concerning Libya's boundaries, d u h g which the
French delegate clarified earlier French statements made as to Libya's southern
boundary116. The thrust of Chad's argument is that the Study of the U.N.
Secretariat - which contained the mistake made by the French Government - had
shown its hesitation as to the southern boundary by the map attached to the
Study, on which the southern boundary was indicated "en pointillé" (Mao LC-M
Libya's southev boundary appears there as a dashed line, not
conforming to the 1919 line, a line generally followed by subsequent U.N. maps
until at least 1958. There are three question marks placed along this line118.
Chad's contention is that, after France corrected its error during the U.N.
debates, Libya was on notice as to the French position; and Libya was, thus, under
an obligation to contest that position during the 1955 negotiations, which it never
did.
explains in some detail, the argument goes the
3.93 As the
other way - the French Government by its actions formally conceded that there
was no conventional boundary east of Toummo and that it remained to be
delimited1l9. For purposes of the present discussion, what M. Naudy, the French
representative, said at the time was simply that the 1935 Treaty had never corne
into force and that, therefore, reference should be made to the agreements of
1899 - 1902 - 1919 (both the 8 September and 12 September 1919 agreements) and the 1924 declaration and protocol. The paraphrased transcript of what he
said in conclusion is this:
'The matter was therefore govemed at present by al1 the texts he
had just quoted."
This was roughly what was to become the Article 3 formula of the 1955 Treaty,
except that M. Naudy did not overlook the two 1924 agreements that Annex 1
subsequently omitted. There was nothing in this statement of M. Naudy for Libya
to take issue with in the subsequent 1955 negotiations. The further point is that
116

See, CM, pp. 130-132, paras. 99-105.
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This map was reproduced in the
also appears in the
at p. 129.
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See, CM, p. 132, para. 105.
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See, LM. paras. 5.336-5.338.

as Map No. 87 (referred to there in para. 5.377); it

the statement concerned only the southem boundary of Libya east of Toummo
for it was as to that boundary the béwe had been made. Thus, in casting its vote
in favour of Resolution 392(V), a vote that immediately followed M. Naudy's
clarification, it was clear that France had in mind the southem frontier.
3.94 Chad has introduced four documents of great interest in this
regard. Regrettably, substantial portions of one, in the copy annexed, are
illegible120. The first document, .dated 11 February 1950, contains instructions
from the Quai d'Orsay as to how to clarify the earlier French mis-statements as to
this frontier12'; and M. Naudy followed them to the letter. At the end of this
dispatch (which was addressed to Ambassador Chauve1 who headed the French
U.N. Delegation), there is a paragraph to the effect that an "interpretationUthat
had been communicated over the phone from Paris was to be confirmed in
writing the same day. Such a document has not been fumished with the

a.

3.95 The second document is a note of 16 April 1950 prepared
within the French Ministry of Foreign Affairs for the guidance of the French
delegation to the u.N.'~~.
Its subject was entitled: "La question des frontières
des anciennes colonies italiennes". Much of the note concerns the role of the
U.N. in regard to fixing the frontiers of the former Italian colonjes. As mentioned
in the LM,France had taken a broad view of the U.N.'s r ~ l e ' ~As
~ .this note
brings out, the French view was that the U.N. had power both to delimit and to
rectify these boundaries. The note goes on to say the following:
"Par conséquent, les traités afférents à ces frontières sont
suspendus dans leurs effets tant que la question n'aura pas été
réglée conformément au traité de paix, aux possibilités qu'il ouvre
et à la procédure qu'il prévoit, c'est-à-dire, actuellement, selon les
paragraphes 2 et 3 de 1 annexe XI à ce traité. Il suit de là que les
traites de frontières dont il s'agit existant à la veille de la
rre ne
sont plus à l'heure actuelle que provisoirement en vigueur
."

Bf
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CM,Annex 222.
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See, CM. Annex 221.
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See, LM. para. 5.376 and fn. 438. This subject is discussed at length by Pelt, A:
Indevendence and the United Nations, New Haven and London, Yale University Press,
1970, p. 417, ett
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CM.Annex 221.

This position of the French Government may explain the rather vague statement
of M. Naudy set out earlier that the matter was governed "at present" by al1 the
texts he had referred to.
3.96 This important note of instructions for the French
delegation goes on to say that since these treaties "provisoirement en vigueur"
might be confirmed or modified in application of Annex XI of the 1947 Peace
Treaty, it must be admitted that:

"...

les frontières en cause ne sont pas 'déjà fixées par des
arrangements internationaux' au sens de la résolution 289 -C- et
qu'en conséquence la Commission intérimaire est compétente pour
examiner la procédure de nature à mettre fin à cette difficulté ...."

3.97 The note proceeds ta examine each frontier in question:
those with Tunisia, with Algena and with the A.E.F. (east of Toummo). As to the
latter, the situation from the French standpoint was described in terms that were
almost precisely those used by M. Naudy in December 1950. It then turned to
boundaries that France wished to modify - of relevance here, the Algerian
boundary in the area of Ghat and ~ e r d è l e s '(Map
~ ~ LC-M 10A referred to at
paragraph 3.78 above). The note added "pour votre information strictement
personnelle" that the French Government had, "pour le moment au moins",
renounced raising any question as to the attachment of Ghadamès to Algeria or
Tunisia.
3.98 The third document, much of which is totally illegible, is
identified by the
as instructions from the Quai d'Orsay to the French U.N.
delegation dated 16 June 1 9 5 0 ' ~ ~What
.
can be made out from this document is
that, unlike Egypt, the French Government did not want formaiiy to present its
temtorial demands to the U.N. It wished to make its boundary requests appear
as if they were directed at resolving factual issues rather than as claims to revise
the boundary.
3.99 The last document in this group produced by Chad is the
report of Ambassador Chauve1 (at the U.N. mission) to Paris of 14 December
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As to th's region, the note indicates that the local peoples did not wish to remain with
Fezzan and were expected to make their aspirations known to the U.N. Commissioner.
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See, CM, Annex 222.

1950, the day before Resolution 392(V) was a d ~ ~ t e d 'M.
~ ~Chauvel
.
mentions
that the draft to be voted on was based on the earlier U.S. resol'ution but with
certain modifications offered by ~ r a n c e ' ~Conceming
~.
the Resolution's text, he
went on to observe that:

"Le caractère très vague de ces formules, dont aucune
interprétation claire n'a été à dessein fournie, apparait de nature à
nous donn à l'avenir, le cas échéant, certaines libertés de
manoeuvre fZ9.

.

M. Chauvel reported that France's representative at the Interim Committee had
said that:

"... il ne voyait pas d'inconvénient majeur à voter le projet de
résolution américain."
Having said this, France's spokesman (M. Naudy) was reported to have drawn
attention to France's interest in rectifving the boundary in the Ghat-Serdèles
region, which France reserved its rights to resolve in direct negotiations with
Libya, and to have also recalled that the 1935 Treaty fixing the boundary between
Toummo and Sudan had never entered into force:

"... et

qu'en conséquence cette frontière était actuellement celle
existant antérieurement aux dits accords."

3.100 These interesting documents from the French diplomatic
files bring out several points conceming Resolution 392(V):

-

Unlike Egypt, the French Govemment did

want to put

its cards on the table before the U.N.;

-
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See, CM. Annex 223.
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in this regard, Pelt, 9
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The "actes internationaux" referred to by M. Naudy in his
clanfymg statement were at the time (1950) regarded by the
French Government as only provisionally "en vigueur";
France had more ambitious objectives, such as annexing

CM.Annex 223.

a,p. 420. (A wpy of this page is attached as

LC-M

Fezzan, and did not want to be restncted by any definitive
boundary;

-

France regarded the Resolution as harmless and sufficiently
flexible to allow it the leeway it wanted;
The only negotiations France's representative referred to at
the U.N. concemed rectifications of the boundary in the
Ghat-Serdèles region (subsequently dealt with by Annex 1),
and he did not regard this as falling under Resolution
392(V), but rather to be a matter for direct negotiations with
a future Libyan ~ o v e r n m e n t l ~ ~ .

3.101 The CM ignores this evidence, which Chad itself has
introduced, as well as the plain meaning of Resolution 392(V) and the
implications to be drawn from France's having voted for it. For the Resolution
did not relate to the western boundary of Libya. There France wanted boundary
rectifications, which fell outside the scope of Resolution 392(V) as the travaux
show and as the French Government acknowledged before the U.N. By voting
for Resolution 392(V), France conceded that the part of the southern boundary
that had not already been delimited was to be delimited by negotiations with
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The CM, at p. 120, para. 72, tries to dodge the fact that the provisions of Annex 1
concerning the Ghat-Toummo sector related to a rectification of the boundary. It claims
that it was an "interpretation authentique" of the 12 September 1919 Accord. But, of
course, Libya was not a party to that Accord and could not have interpreted it.
Moreover, as is demonstrated in the LM.para. 5.488, g a.,
Annex 1 in fact changed the
gives no suppon for its assenion that "La précision [of Annex I]
boundary. The
marque bien la volonté de delimitation et non d'ajustement ou de rectification". The
travaux relating to Resolution 392(V) demonstrate that France considered the changes in
that sector to be rectifications outside the scope of the Resolution. Finally, this Accord
(12 September 1919) was no longer "en vigueur" for it had not b e n notified by France
under the 1947 Peace Treaty.

Libya when it achieved its independence131. It has been demonstrated above,
and in considerable detail in the LJ4, that Libya's southern boundary was never
the subject of any negotiations between Libya and France, for the French
Government did not want to put the issue of that boundary on the negotiating
table. As a result, the Article 3 formula was adopted. It served France's purpose,
for it avoided any direct discussion with Libya about the southern boundary. It
served Libya's purpose, because it postponed dealing with the issue whose
resolution was rejected by Mr. Ben Halim as a condition of the Treaty's entering
into force. H e regarded the Treaty as concerning, purely and simply, the
evacuation of Fezzan by the ~ r e n c h l ~ ~ .
3.102 It was suggested earlier in this Section that Chad's discussion
of the connection between Resolution 392(V) and the 1955 Treaty is
contradictory and incorrect133. This can be demonstrated, drawing on the above
analysis. The CM repeatedly asserts that a principal object of the Treaty was to
cany out the mandate of Resolution 392(V); but then it also says it was not
necessary to resort to these procedures (to negotiate to delimit the boundary) in
respect to the southern boundary because the prior international arrangements
had already accomplished such a d e l i m i t a t i ~ n l ~Yet
~ . it is apparent that it was
only the southern boundary with which the Resolution could have been
concerned: the western boundary had already been delimited and was to be
rectified, which the U.N. travaux relating to the Resolution clearly excluded from
131

Such an interpretation of Resolution 392(V) was confirmed in a statement of the
"rapporteur pour avis" (M. Schneider) on 26 May 1955 during the debates before the
Assembl6e de l'Union Française concerning France's position in Fezzan and the
negotiations with Libya about to restan. In refemng to the British - Libyan manoeuvres
of July 1955 in the area of southem q e n a i c a , M. Schneider said:
"Il semble que ces manifestations d'intentions confirment la manoeuvre
diplomatique ayant conduit a la r&olution no 392(V) des Nations Unies, citée
par le rapport de votre commission des relations extkrieures, dont il ne vous
6chappera pas que la rkduction [sic] vise implicitement A remettre en cause notre
frontiere entre l'Afrique équatoriale française et la Libye, A hauteur du Borkou Ennedi - Tibesti."
Exhibit 72, p. 567.)

a

M. Schneider (formerly Colonel Schneider) was one of the most informed Frenchmen on
the subject. This statement is directly contrary to the assertions in the CM as Io the
purpose of the Resolution.

m.,above.
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S-,para. 3.74,

133

S-,para. 3.89, above.
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S-, para. 3.90, above.

its scope. Chad's evidence reveals that the French Government in 1950
considered these international arrangements to be only "provkoirement en
vigueur", and sought to modiQ them, but to do so more subtly than the Egyptians,
who had set out before the U.N. their claims in detail.
3.103 Nevertheless, the CM tries to make Libya the scapegoat. In
its Chapter V, the CM characterizes Libya's silence and its failure to contest
France's declarations to the U.N. concerning the southern boundary as
constituting an e s t o ~ ~ eincluding
l,
even the silence of the Libyan authorities while
Libya was on its way to becoming i ~ ~ d e ~ e n d e nThe
t l ~ ~ . asserts that:
"L'absence d'action en ce sens peut etre considérée comme la
preuve d'une absence de désaccord avec la définition et
l'interprétation françaises des textes applicables."
When one examines what M. Naudy said to the U.N. in order to clarify France's
position in the light of the earlier French bévue. it is apparent that he said nothing
to take exception t0136. Even if he had, immediately after he made his statement
Resolution 392(V) was adopted, supported by France. It called upon France to
negotiate with Libya, after it had achieved independence, to delimit its yet
undelimited boundanes. If the French Government had believed that the
southern boundary had already been delimited, it would have opposed this
Resolution. Once the Resolution had been approved, there was no cause for
Libya to object to any French statements made prior thereto. The matter had
been resolved by the Resolution; the boundary was to be delimited by
negotiations between France and Libya, after it gained its independence. The
1955 negotiations were not such negotiations, for neither Party saw them as
negotiations about the deiimitation of the southern boundary. For France, this
was precisely the topic to be avoided; for Libya, the topic was premature.
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See,CM, pp. 237-238, paras. 113-114.
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Who was there to object at the time, in any event? Libya was not yet independent; Italy
was not yet a member of the U.N. and had no special interest in this boundary after its
renunciation of its colonial interests in Africa in the 1947 Peace Treaty.

S m o 5.~

Aftermath of the Signing of the 1955 Treaty

3.104 The
develops several lines of argument, concerning the
intention of the parties as expressed in Article 3 of the 1955 Treaty, built around
Libya's conduct following the signing of the 1955 Treaty:

-

First, that Libya indicated its satisfaction over the southern
boundaiy allegedly delimited by Article 3 by failing to object
to it or invoking the procedures set out in Resolution 392(V)
for resolving disputes;

-

-

Second, that the contrast between the handling of the
southern boundary in Article 3 and the Ghat-Toummo
sector in Annex 1 revealed Libya's satisfaction with a simple
reference to a line rather than a more precise delimitation;
and

m,that had Libya not been satisfied with the southem
boundaiy claimed to have emerged from Article 3, it would
have raised the question in the subsequent 1956 negotiations
to rectify the boundary with Algeria.

Each of these arguments will be considered in turn.
3.105 The first argument has two components: (i) Libya's failure
during the delimitation negotiations to express its dissatisfaction with the southern
boundaiy claimed to have resulted from Article 3; and (ii) its failure to have
invoked the disputes procedures of the Resolution. The second point is
expressed this way in the CM:
"En évitant de recourir à une telle procédure, le gouvernement
libyen marquait définitivement son accord quant aux résultats de la
procédure de 14$iimitation prévue par l'Assemblée générale des
Nations Unies ."
Both components assume that the southern boundary was established in Article 3
as a result of delimitation negotiations. This was clearly not so: there were no

137

CM.p. 138, para. 123.

such negotiations; and elsewhere the CM so admits, asserting that they were not
necessary 138.
3.106 The second argument, based on the contrast between the
handling of the Ghat-Toummo sector (dealt with specifically in Annex 1) and the
southem sector (dealt with by reference only to "actes intemationaux en
vigueur"), is expressed in these words in the

a:

"En d'autres termes, les Parties considèrèreni [sic] comme
suffisante la délimitation telle qu'elle est prévue par les textes
internationaux de référence sau
à où elles estimèrent
indispensable d'ajouter des précisions13d."

a

Chad has made no attempt in the
to prove that the parties considered
"comme suffisante" the "delimitation" of the southem boundary, and the travaux
show quite the reverse. France emphatically did not want to discuss the southem
boundary other than by general reference to certain treaties "en vigueur" in 1951.
This was quite satisfactory to Libya, whose negotiators were not prepared at the
time to take up such a complex question and insisted that it be postponed until
later. Thus, there were no boundary negotiations and no delimitations of any
boundary east of Toummo. However, the Ghat-Toummo sector was a different
matter. It involved a rectification of the boundary, which France insisted on as a
condition of the evacuation of Fezzan - just as France was subsequently to insist
on rectification of the Algenan boundary between Ghadamès and Ghat. It was
the rectification of this sector, by picking three points through which the boundary
should pass, that was the sole subject of boundary negotiations during the JulyAugust 1955 sessions leading to the signing of the 1955 Treaty. In addition to
France's wish to rectiv this boundary between Ghat and Toummo, the reference
in Annex 1 to three points through which the boundary should pass helped to
resolve France's dilemma resulting from the fact that the 1919 Accord (12
September) was no longer "en vigueur".
3.107 The third argument relates to the 1956 negotiations to
rectify the boundary with Algeria between Ghadamès and Ghat, resulting £rom
what Chad euphemistically calls "la délimitation complémentaire", and which the
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a.
Fixa. 3.90,above.
a,
p. !17,para. 60.

CM also describes as conceming "précisions" rather than rectification^^^^.
-

It is

stated this way:
"Au surplus, la France suscita la réouverture de négociations141 en
vue de fixer plus précisément la frontière entre l'Algérie et la Libye.
Celle-ci n'en profita nullement pour provoquer parallèlement de
nouvelles négociations sur sa frontiere méridionale, ce qu'elle
n'aurait pas manqué de faire si elle avait no
un doute sur la
1
%
."
validité du tracé confirmé par le Traité de 1955
Both the basic premise of this third argument and the factual assumption
underlying it are incorrect.
3.108 Libya would have had no reason to suggest at that time that
"new negotiations" be opened as to its southem boundary. It considered that
there had not yet been any such negotiations - they had yet to take place on the
basis of the Article 3 formula. So if Libya did not request a reopening of
negotiations it was no indication of its satisfaction with the southem boundary there was no agreed southem boundary in Libya's view; and its silence certainly
acted as no preclusion to raise the matter later.
3.109 But why did not Libya press France for negotiations on the
southem boundary? The answer is two-fold: (i) Libya
raise the question of
the southern boundary during the 1956 negotiations and France refused to discuss
it; and (ii) the general situation at the time made it impossible for Libya to
consider taking up the delimitation of its southem boundary with France. These
two points will now be discussed.

a

3.110 The record Libya has of the 1956 negotiations establishes
that at the opening meeting between the Libyan and French negotiating teams on
17 November 1956, the Swiss expert advising ~ i b suggested
~ a -~ ~ ~
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Se,CM. pp. 118-119, paras. 64 and 67.
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This admission - that France was the instigator of the negotiations to rectify the Algerian
boundary - contrats with the repeated assertion in the
that it was Mr. Ben Halim
who requested the opening of these discussions. Sec. for example, CM, p. 117, para. 62.
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CM, p. 33, para. 71; s-, also, p. 138, para. 125.
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% para. 3.28, above, where it is explained that it was during the 1956, not the 1955,
negotiations that Libya was assisted by a Swiss expert.

"... that the two sides began with a general review of the whole
frontier, to i lude the agreements and treaties to be resorted to in
this regard 18t..
Libya's record of the meeting indicates that the French reply was the following:
"But the head of the French delegation expressed the view of his
Government that study should be confined only to the frontier
between Gadamès and Ghat, or between Ghat and Gadamès. H e
supported this view by thefact that some other frontier areas had
been ironed out in the past under international agreements
concluded between France and the States who governed Libya, like
Turkey and Italy, such as the 1910 and 1919 agreements
agreement concluded with the Libyan Government in 19551%: . the
The following exchange then took place:
"But the specialist replied that to facilitate everybody's task we
should first make a general review of the frontier as a whole,
followed by a discussion of the Ghat-Gadamès issue aftenvards.
The head of the French delegation repeated his opinion that
discussion should be confined to the area between Gadamès and
Ghat, concentrating al1 his concern upon this.
The head of the Libyan side [said] that there had to be an exchange
of views, and that we should review the frontier as a whole."

3.111 The negotiations resumed on 20 November 1956. The
following entxy appears in the Libyan record of that day:
"The head of the French delegation replied that the members of
the delegation had come speciîïcally to discuss the frontier between
Gadamès and Ghat. The delegation was not authorised to discuss
the rest of the frontier. Mr. Omar Al-Barouni made the resewation
that the Libyan delegation was unable to discuss only the GadamèsGhat sector; however, he accepted the French delegation's
proposais on the basis that the Libyan delegation be given
adequate time to study them along with the Minister."

3.112 From this account, it is apparent that there is no factual
foundation for the third argument of Chad. Libya attempted to open up
discussion of the entire frontier - on the south as weil as on the West and was

-
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The pertinent pages of Libya's unilateral record of the 1956 negotiations are annexed
hereto as
LC-M 9, together with English translation.
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The following comment appears written in on the side of this translated excerpt: "perhaps
due to shortness of time; any other explanation?".

rebuffed by France. There is another point to be made here. An examination of
the record of these 1956 negotiations shows the striking difference'between them
and the 1955 sessions. In 1956, the French produced maps and detailed
geographical points were discussed, although they only concemed Libya's western
boundary; in 1955, the French showed no interest in any detailed examination of
the southem boundaq, and they produced no maps or copies of the agreements
supposedly "en vigueur" in 1951.
3.113 It was mentioned in paragraph 3.109 above that there was a
two-fold answer to the third argument; the second part of the answer concems
why the situation prevailing after 1955 made it impossible for Libya and France to
contemplate negotiating the delimitation of the southern boundary. There are a
number of reasons why France and Libya never sat down to negotiate the
delimitation of Libya's southern boundary. First. until the very end of 1956, it was
not at al1 certain that France would ratify the 1955 Treaty. Second, as just seen
above, when Libya brought up the matter in 1956 it was quickly rebuffed by the
French: they did not want to talk about that sector of the boundary.
the
Suez crisis had erupted in 1956, making France's relationship with the Arab world
even worse than it already was, and making it virtually impossible for Libya to
negotiate on any such matter with France in the light of Arab public opinion.
_Fourth, the war between France and Algeria had just started (in 1954), and until
it ended in 1962 the atmosphere was anything but conducive to any further
negotiations between Libya and France. The situation was made even more tense
with Libya's recognition of the F.L.N., the Algerian "Front de Libération
Nationale". Fifth, for the next few years after the 1956 Agreement there were
serious incidents along the Algerian frontier and in the Ghat-Toumrno sector
between Libya and ~ r a n c e l ~The
~ . southern frontier was hardly on the mind of
either Govemment, with so many other problerns to resolve. Thus, Chad had
become an independent State (in 1960) before conditions were such that Libya
and France could fruitfuiiy have sat down to fulfil the mandate of Resolution
392(V). It is apparent that the French Govemment was content to let things
stand as they were. This was yet another demonstration of the French strategy
not to raise the southern boundary issue but to hope that the solution it sought
would gradually evolve in the course of time.

m.
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LC-M 10 hereto contains a number of documents describing these incidents,
largely from the British viewpoint.

CHAPTER II.

THE INVALIDITY OF CJïAD'S FIRST THEORY UNDER
ARTICLE 3

3.114 There are two main components to the first theory, which is
summarized above at paragraph 3.01: (i) that Article 3 of the 1955 Treaty itself
determined with precision the boundas, line between Libya and Chad; and (ii)
that it did so by
to the line resulting from the "actes internationaux" listed
in Annex 1 of the Treaty.
3.115 In the previous Chapter the provisions of Article 3 and
Annex 1 have been examined, and the travaux already extensively covered in the
LM have been reviewed again in the light of what the
has had to say on the
subject. From this examination, it can b e seen straight off that the first theory,
which depends on the proposition that Article 3 actually determined or fixed the
boundary with precision, is refuted by the text of Article 3 itself. As already seen
above, the action contemplated to be taken by Libya and France under Article 3
was not to decide or fix a boundary but to recoenize the boundary situation as it
existed at the moment of Libya's independence. It set the criteria for determining
that situation: the boundanes were to be those resulting ("celles qui résultent")
from the "actes internationaux en vigueur" on the day Libya became an
independent State, that is on 24 December 1951. The delimitation formula was to
be a strict application of
possi detisM.

-

3.116 There were several frontiers that fell within the scope of
Article 3. Libya's boundary with Tunisia had been fixed by Treaty in 1910 and
subsequently demarcated. Similarly, the Franco-Italian Accord of 12 September
1919 had delimited the Algerian boundary from Ghadamès southward. The
boundary line there went only as far as Toummo. France sought to rectify this
boundaq as it informed the U.N. in 1949. It was a boundary of a far higher order
of importance for France, for Algeria was then part of metropolitan France; so it
concemed a boundaiy with France itself, not just with its possessions or colonies.
East of Toummo, a third situation prevailed in December 1951: there was no
agreed boundary at all. Two attempts to delimit this part of Libya's frontiers in

the past had f a i ~ e d ' ~and
~ ; one had succeeded, only t o b e aborted for reasons
having nothing to do with the boundary agreement reached 148.
3.117 The choice of words in Article 3 ("recognize") was well
suited to these different boundary situations with which Libya and France were
faced. The 1910 Libya-Tunisia boundary had been fixed by treaty and that treaty
was "en vigueur" in December 1951. The Algerian sector of Libya's boundary had
also been fixed by treaty, in 1919, but it was a boundary France wished to modi£y.
The parties would also have had to determine whether this 1919 Accord was "en
vigueur". According to the CM,that Accord was not then in force, for France had
intentionally failed to notify it to Italy under the terms of Article 44 of the 1947
Italian Peace Treaty.
3.118 There is no indication in any travaux Libya is aware of that
the negotiators in 1955 discussed the fact that the 1919 Accord between France
and Italy had been allowed to lapse; the only treaty mentioned by the French as
not being "en vigueur" was the 1935 Treaty. However, it did not matter much to
the French because, between Ghadamès and Ghat, the French Government
wanted to rectify the boundary - and this was accomplished by the 1956
Agreement. The 1919 boundary between Ghat and Toummo wasalso not
satisfactory to France; so Annex 1 specifically designated three points through
which the boundary should pass. As the
explained, this modified that sector
of the boundary. But this provision in Annex 1 had another effect as well; it
rendered it unimportant whether the 1919 Accord was "en vigueur" for it
accomplished a sufficiently precise indication of where the boundary should pass;
and it provided for its demarcation by a boundary commission. Thus, for this
piece of the boundary the 1955 Treaty itself did indeed accomplish the
delimitation - not because of the Article 3 formula, however, but via the specific
indication of the course the line should take set out in Annex 1, in rectification of
the 1919 boundary.
3.119 As to Libya's southem frontier, the French negotiators had
initially approached this question with confidence. If Libya would agree to the
147

In 1911, the delimitation negotiations scheduled to take place behveen the Ottoman
Empire and France were cancelled in the wake of the Treaty of Ouchy; World War 1put a
halt to the negotiations scheduled to take place behveen Italy and France starting in mid1914.
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This was the 1935 Treaty.

general formula of Article 3, then the French had achieved their aim for, at least
until early August 1955, they had faith in their thesis that a conventional boundary
did indeed emerge from international agreements in force in December 1951, and
that this formula would exclude the 1935 Treaty line since ratifications of the
Treaty had not been exchanged and in 1938 the Italian Government had
announced its intention not to do so. This was essentially what is now Chad's
second theory, minus the ingredient added in the CM based on claimed French
effectivités.

3.120 Under Chad's first theory, the CM contends that Article 3
concerned not the provisions of the "actes internationaux en vigueur" in 1951 but
rather a precise line. No words of Article 3 support such an argument; and it is
destroyed by the travaux. It is beyond belief that Libya would have agreed to a
line when it did not know where that line was located and when France did not
wish to discuss this sort of detail and, during the negotiations, failed even to
produce a map on which the line appeared.
3.121 In January 1955, as Chad's own evidence shows149, the
parties had agreed to abide by the general provisions of these texts ("s'en tenir
aux sti~ulationsgénérales des textes internationaux en vigueur à la date de la
création de 1'Etat libyen"). That hardly was a reference just to a &. The same
evidence reveals that in August 1955 "[]le règlement de cette question est précisé
par l'article 3 du Traité et par son Annexe I" - obviously a reference to the Annex
1 list that suddenly was added to the French draft of Annex 1 in August, just
before final agreement; but there was no disavowal of the general principle of
abiding by the "stipulations générales" of the agreements listed. As the
contemporaneous Foreign Office records confirm, the chief French negotiator,
Arnbassador Dejean, felt he had the southern boundary problem wrapped up at
the end of July - before the appearance of the Annex 1 list. This is what he told
his British colleagues. Thus, he had exhibited full confidence, before the Annex 1
list was produced, that when the parties sat down to examine the provisions of
these texts, an agreed boundary would emerge for the southern sector. H e was
evidently following the advice of the Governor General of the A.E.F.: to discuss
things in general terms and not to broach any specific lines or to cal1 into question
the effect of these agreements.
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3.122 Adding the Annex 1list to the 1955 Treaty did not suddenly
insert a reference to a & rather than to the "stipulations générales" of the listed
agreements. It was also not an agreement that they were "en vigueur" if they were
not. A plausible reason why the list appeared at the last minute might be that
Foreign Minister Ben Halim had tumed to Ambassador Dejean and simply said:
"you have repeatedly mentioned 'actes internationaux en vigueur' that we must
examine to find a boundary, but you have not produced any. What are they?
Why not add a list to Anqex I?" And M. Dejean obliged. Today, before the
Court, the Parties (although now Chad rather than France) are turning to this list
for the first time. What do they find? A good many surprises. Agreements
carelessly omitted. "Actes" on the list that should not have been, for they were
not "en vigueur" in 1951. Above al], they find that no agreed boundary for
southern Libya would result from the "actes" on the list for the parties to
"recognize". So the effect of Article 3 was to recognize one essential fact about
Libya's southem boundary - that there was no existing boundary based on treaty,
and that it would have to be settled by negotiation in accordance with G.A.
Resolution 392 (V).
'

3.123 Aside from the travaux just mentioned, which reject the idea
of a reference to a & rather than to "stipulations générales" ("generalwording"
is the way the French term is referred to in the Libyan travaux), the travaux on
the Libyan side, reinforced by the British record of what each side was reporting
to the British Govemment at the time, prove that the Libyans were not prepared
to accept agreement on the southern boundary as a condition of signing the 1955
Treaty or before they had had time to study the matter. The travaux also reveal
that no negotiations over such a boundary ever occurred; no line was shown or
drawn on a map during their discussions to illustrate France's position; no texts of
agreements said to be "en vigueur" were exchanged or examined. The matter was
simply postponed. In doing so, Libya nsked nothing. If a conventional boundary
existed in 1951, so be it. That is in fact Libya's position today, although it believes
the Court cannot reach such a conclusion. For the French, it was in their opinion
a victory, for they were convinced of their boundary thesis - until possibly early
August and the discovery that the 1935 Treaty was not the only key agreement not
"en vigueur" in 1951. In any event, it seems highly likely that the French reasoning
went like this: how would the Libyans ever know? Given time to let things settle
down after the evacuation of Fezzan, the Libyans in al1 probability would
eventuaiiy agree to accept the 1919 line. For the reasons given above, however,

that occasion never occurred150. Putting aside the speculation and guesswork,
Libya respectfully draws the attention of the Court to the fact thaiit is for Chad
to produce the evidence as to what occurred and why. For Chad bears the burden
to prove the existence of a conventional boundary, one based on its first theory if
the other theones do not hold water.
3.124 The supposed renvoi in Article 3 is the key to Chad's first
theory; and the essential point about the renvoi.under the theory, is that it was to
a & not to the general vrovisions of the "actes internationaux en vigueur" in
1951. It has already been seen that the text of Article 3 gives no support at al1 to
the suggestion that the parties so intended; and the travaux show they did not so
intend. But taking the renvoi theory set out in the
at face value, the renvoi
was to which line? True southeast, as under the 1899 Declaration (ending at
15"35'N)? East-southeast, as on the map referred to in the 1902 Accord - the
Non-Annexed Mau (ending at 19"N)? Or the 1919 Line (19"30'N)? Over and
over again, the CM insists these were the same line; yet demonstrably they were
not. So the renvoi appears to depend in the mind of Chad on estabiishing that
these lines are identical. On this ground alone the theory falls apart. This fact is
dealt with further in the foiiowing Part, which addresses Chad's second theory.
3.125 The CM has anticipated this objection; it advances the
posterior prion derogat should be applied in the
argument that the principle
event of conflict15'. (One can sympathize with Prime Minister Ben Halim's
insistence that delimitation be postponed until Libya had had a chance to prepare
itself!) This pnnciple would lead to the latest adopted line of the three lines - the
1919 line - the line (south-southeast from the Tropic of Cancer) described in
Chad's Submissions. The virtue of the renvoi theory is that it would then vault
clear over the problem that the Anglo-French 1919 Convention was not
opposable to Italy - and was vigorously rejected by the Italian Government up
until1935. But this would require Chad to prove that Article 3 of the 1955 Treaty
was intended to mean this - in Libya's view an insurmountable obstacle,
particularly in the light of the travaux.
3.126 As a bare minimum, to sustain Chad's theory of the effect of
the renvoi to the 1919 Convention - regardless of whether it was a boundary or
150
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Sec. para. 4.197, below.

not or whether or not it was opposable to Italy -,it is necessary for Chad to prove
that such a result was placed squarely on the negotiating table and discussed. It
was not; and it was purposely not done because the French side did not wish to
open up the wlnerability of the French thesis to examination. The travaux make
this clear beyond any reasonable doubt.

CHAPTER III.

CONCLUSIONS

3.127 Chad's first theos, is directly controverted by the text of
Article 3. The intended renvoi in that Article was not to a
but to the general
provisions of treaties "en vigueur" in 1951. The travaux establish this point, and it
is confirmed by the British records. Furthermore, the agreements listed in Annex
1 would produce three different lines, none of them boundas, lines.
3.128 The whole French strategy for dealing with the southern
boundary was
to discuss a line but to make a general reference to the
agreements and accords in force in 1951. It was intended to be the strict
possidetis M. This was the strategy recommended in May
application of
1955 by the A.E.F.; and the travaux show that the French negotiators accepted
this advice.
3.129 Had France really believed that Article 3 and Annex 1in fact
camed out a delimitation of the southern boundary as calied for by Resolution
392(V), the French Governrnent would not have failed to have the 1955 Treaty
registered under Article 102 of the U.N. charterlS2. The contrast between the
French Government's action to have the 1956 Agreement promptly registered
and its indifference over the registration of the 1955 Treaty is meaningful. For
fix a boundas, - it rectified the 1919 western boundary of
the 1956 Treaty
Libya. The 1955 Treaty only fiwed the course of the boundary between Ghat and
Tournmo - also a rectification - by refemng to three points through which the
boundary should pass.
3.130 It was the 1956 boundas, that was by far the most important
boundary sector for a number of reasons: (i) it concerned Algena - and hence, at
the tirne, metropolitan France; (ii) the war with Algeria had begun and, thus, this
152

From the eridence gleaned by Libya in the murse of its researches into the preparation
of this Counter-Memorial. it is clear tbat, if the Chad view of Article 3 is correct, the
t e m of Article 3 were agreed in error.

CHAD'S SECOND THEORY IS RULED OUT BY THE AGREEMENTS
THEMSELVES AND BY ARTICLE 3 OF THE 1955 TREATY
CHAPTER 1.

INTRODUCTION

a,

4.01 According ta the
Chad's second theory stands on its
own feet and does not depend on the 1955 Treaty, although it leads to the exact
same line as the first theory - it constitutes "un titre autonome"1.
4.02

The second theory runs as follows2:

-

The 1899 Declaration contained provisions concerning
boundary delimitation; and any doubt as to the meaning of
these provisions regarding the line intended is resolved by
the travaux and by the conduct of the parties;

-

These indicate that the direction of the southeast line
described in Article 3 of the Declaration was intended to
meet 24"Elongitude "nettement au nord" of 15"N latitude;

-

In the 1902 Accord, Italy accepted the 1899 Anglo-French
"partage" not by reference to the 1899 Declaration's text but
to the map "qui v était iointe";

-

Since Italy thus knew of the details of the 1899 line, that line
- completed by the Tripolitanian boundary appearing on
that map - became opposable to Italy;

-

The Anglo-French Convention of 1919 contained a written
description of the 1899 line as it appeared on the 1899 map
and as it had been accepted by Italy in 1902;

1

CM.p. 377, para. 5.

2

Se,CM. p. 375, Conclusion 1 (ni-xii).

-

The 1899 Declaration delimited only spheres of influence;
however, starting in 1913, France exercised its sovereign
authority in a manner sufficient to permit it legally to
consolidate its title of sovereignty over territory up to the
line detining the respective spheres of influence of Great
Britain and France;

-

Thus, the aereed line of 1899, accepted by Italy in 1902, had
by 1919 become an international boundary opposable to
Italy;

-

By signing the 1935 Treaty, Italy confirmed French
sovereignty up to the 1919 line.

4.03 The exposition of Chad's second theory is to be found
principally, though not solely, in Chapter IV of the
As a result, the sequence
of that Chapter will generally be foiiowed here, although it will be necessary to
make reference to other parts of the CM from time to t h e .

a.

4.04 If Chad's first theory has the advantage of being simple -for
under it, Article 3 of the 1955 Treaty is construed to establish the precise line
whose status as a boundary line and whose opposability to the parties are thereby
automatically resolved - Chad's second theory suffers from its complexity. The
CM describes the 1955 Treaty as presenting "un caractère doublement
confirmatif': both as to the line resulting from the agreements and as to the
opposability of the agreements to l,ibya3. Whereas under the first theory, Article
3 of the 1955 Treaty itself accomplished that deed, under the second theory, it is
the agreements that accomplish it, and the Treaty's role is "confirmatif".
Nevertheless, although the second theory may have been constructed to stand on
its own feet without regard to Article 3, as between Libya and France (and now
Chad), Article 3 of the 1955 Treaty is nevertheless controlling: if any boundary
opposable to the parties resulted from previous agreements, it was only
"recognized",under Article 3, if those agreements were "en vigueur" on the cntical
date, 24 December 1951. That the 1955 Treaty is said to play a confirmative role
under Chad's second theory does not permit the theory to escape from that
ovemding condition of Article 3 that the agreements on which the claimed

-

3

CM. p. 143, para. 5.

conventional boundary is based must have been in force on the citical date. It is
for Chad to prove that these agreements meet this cntenon.
4.05 The CM appears to attempt just such an escape from this
overriding condition of Article 3, for it declares that under the provisions of
Article 3 Libya and France -

"...reconnaissent que les actes internationaux en vigueur à la date
de la constitution du Royaume Uni de Libye et définissant le tracé
de la frontière entre les deux pays sont les textes suivants ...4..
Then follow the six agreements listed in Annex 1 of the Treaty. But it must be
noted that Article 3 did not say "les textes suivants" but rather "tels qu'ils sont
définis dans l'échange de lettres ci-jointes (Annexe I)", which is quite different.
The interpretation suggested in the above passage is a distortion of the text in two
other respects, as well. In signing the Treaty, Libya did not thereby accept that
those listed agreements were "en vigueur" in 1951; it agreed merely that this was a
cnterion those agreements would have to meet. Nor did Libya accept that a
boundary did necessanly exist, based on those treaties. Had a boundary existed
there would have been little point in Resolution 392(V) calling upon France and
Libya to negotiate a boundary. And, given that France was not prepared to
disclose to Libya any boundary line, Libya was in effect agreeing only to examine
the double question - does a boundary exist, and, if so, where? - on the basis of
the enumerated treaties and any other such "actes internationaux", provided they
were "en vigueur" on the cntical date. As the CM suggests, it was "la consécration
explicite de '1possidetis de 1951"'5 - but the explicit consecration of
p o s s i d e t i s m only.
4.06 If Chad senously maintains that the effect of Article 3 was to
accept as in force the agreements on the Annex 1 list, whether or not they were
then in force, a senous question would anse as to the validity of h i c l e 3 and
Annex 1 of the Treaty. For the CM has disclosed that two of the agreements on
the list were not in fact in force in 19516. Thus, Libya would have signed the
Treaty, if it had such a meaning, on the basis of misrepresentations by France or
of a fundamental mistake.
4

CM, p. 142, para. 1. Emphasis added.

5

CM, p. 142, para. 2.

6

&,-g,para. 1.34, above.

4.07 Still another distortion in the m s interpetation of Article
3, as set out in the passage just quoted, is the statement that the parties in Article
3 recognized that these agreements defined the boundary line between them.
This is, in effect, an argument borrowed £rom the first theory and has been dealt
with in the previous Chapter7.
4.08 It is now appropriate to examine the relevant agreements,
both those relied on by Chad and those overlooked or deliberately omitted, in
order to establish whether or not the "actes internationaux en vigueur" in 1951
gave rise to a conventional boundary under international law. The burden is on
Chad to establish that these "actes" did have this effect. It will be shown in the
following Chapters how completely the
fails to sustain this burden of proof.

CHAPTER II.

INTERNATIONAL AGREEMENTS OF RELEVANCE
OMIïTED FROM TEE ANNEX 1LIST

4.09 Both of the m s contentions concerning the Annex 1 list,
that it was an exhaustive ("limitative") list and that it was "dressée avec soin", have
been shown to be incorrect in Part 1above8 Certain omissions from the list were
mentioned there. There are listed below the principal omissions that have
undoubted or possible relevance to the present case:

.

1890 Anglo-French Declaration;
1900 Franco-Italian Accord;
1902 Anglo-Italian Accord;
1912 Treaty of Ouchy;
Franco-Italian Agreement of 15 October 1912;
1915 Secret Treaty of London (Articles 10 and 13);
1924 Anglo-French Declaration;
1924 Anglo-French Protocol;
1934 Italo-Anglo-Egyptian Accord;
1935 Treaty of Rome;
1947 Italian Peace Treaty.

7

S-,para. 3.17, above.

8

S-,para. 3.12, et%., above,

4.10 France, and now Chad, have argued that the absence of the
1935 Treaty from the list constituted a renunciation of that Treaty by Libya. This
is not accurate; at the very most, it was an indication that Libya, on the basis of
French representations and its own preliminaiy investigation, believed that the
Treaty did not meet the criterion of Article 3: that it was required to have been
"en vigueur" in 1951. However, it is apparent from an examination of the above
list of omitted agreements that absence from the list did not mean either that the
agreement was not in force in 1951 or that the parties agreed that it was not in
force on that date. Conversely, presence on the iist did not mean that the
agreement was, in fact, "en vigueur" in 1951, or that the parties agreed that it was,
irrespective of the facts.
4.11 It is understandable that the 1890 Anglo-French Declaration
did not appear on the list9. Aside from everything else it concerned the limits of
zones of influence in a region far away from the Libya-Chad borderlands.
Nevertheless, the 1890 Declaration is directly relevant to the present temtonal
dispute, although the CM skips over it quickly. Its relevance stems from the
following:

-

It was a recognition by Great Britain of the hinterland nghts
of France's Mediterranean possessions (Algeria and
Tunisia) down to the Say-Barroua line (illustrated on Mar>
LC-M 12)lO;

-

Great Britain, in the 1890 Declaration, explicitly recognized
a French sphere of influence d o m to the Say-Barroua line;

-

9
10

By way of contrast, Article 3 of the 1899 Anglo-French
Declaration, subsequently entered into, estabiished, north of
15"N latitude, a line limiting French expansion toward the
Nile;

See, LM, para. 5.08 for a discussion of the 1890 Declaration.
Lord Salisbury described it in exactly that way at the time. See, LM, para. 5.08.

B.
also

CM, Annex 330, a statement of the French Foreign Minister (Waddington) to the
Chambre des Députés on 4 November 1890, in which he referred to "cetteimmense zone
qui est pla& à l'arriere de nos possessions algbriennes",a description comparable to the
term hinterland.

-

The territory over which France's sphere of influence (the
Algeria-Tunisia hinterland) was thus recognized in 1890
concerned lands where France had no presence whatsoever
and as to which it had virtually no knowledge - for Great
Britain and France it was
incomita (but not

e);
-

-

-

Along with the 1890 Declaration, both Great Britain and
France affirmed that the arrangement did not affect any
rights the Ottoman Empire might have in the "regions which
lie on the southern frontier of [its] Tripolitanian dominions",
thus anticipating a claim by the Ottoman Empire to the
hinterland of Tripolitania;
The 1890 Declaration provoked just such an Ottoman claim
in a protest made by the Porte to Great Bntain and France:
that the 1890 Declaration encroached on territories over
which the Ottoman Empire had rights as part of the
Tnpolitanian hinterland; the Ottoman claim was set out in
considerable detail at the time (Mau LC-M 12);
Thus, the 1890 Declaration may be regarded as being at the
ongin of this temtorial dispute, although the basis of the
Ottoman claim extended considerably further into the past.

4.12 These events in 1890 bring out the point that there was a
good deal more substance to the Ottoman hinterland claim than to France's claim
to a sphere of influence down to the Say-Barroua line at that time. This was
demonstrated in Part IV of the
Ottoman idluence and control emanated
from both Istanbul and Tripoli: from Istanbul, in the person of the Sultan as
caliph and sovereign, to whom allegiance was rendered by the Sultanates of the
Sudan; from Tripoli, through its control over entry into the intenor and through
the protection of the trade routes upon which the economic life of Tnpoli
depended, and around which the Ottoman daim had been framed (Mau LC-M
12). Ottoman garrisons from Tripoli had been established in the western part of
this hinterland well before 1890: at Ghadamès in 1862; at Mourzouk in 1865; at
Ghat in 1875 (Mau LC-M 13).

m.

SW1.11v

D'eD.r*l

for pi.unulim to

lm

Il.rnalional

Cour3

0,

lu.lica

4.13 By 1830, the Ottoman Empire had developed meaningful
links to the peoples and rulers of these regions; if the exercise of Ottoman
sovereignty was incomplete in the region, the signs of French sovereignty were d.
The Ottoman ties were of a religious nature, linking the peoples and their rulers
with the Sultan in Istanbul, allegiance to whom - both religious and civil - was
widely recognized in the regionl1. In the context of the region at the time this
was a recognition of Ottoman sovereignty. There were also economic and
governmental ties to the vilavet of Tripoli, which was under Ottoman sovereignty.
The Ottoman hinterland claim embraced the Libya-Chad borderlands lying south
of Tripolitania, which was part of the Ottoman Empire. A good portion of the
French sphere recognized by Great Bntain in 1890 also lay south of Tripolitania
rather than Algena, overlapping the Ottoman claim, and it embraced portions of
the trade routes on which the economy of the vilavet of Tripoli relied heavily.
However, the French sphere recognized in 1890 lay well to the south and West of
the borderlands. So the pnor claim to the borderlands of any substance was that
of the Ottoman Empire.

CHAPTER ~

n.

THE 1899 ANGLO-FRENCH ADDITIONAL
DECLARATION

4.14 The boundary line descnied and claimed by Chad in its
Submissions is the exact same line that Chad contends Great Britain and France
intended as the line descnbed in Article 3 of the 1899 Declaration. Thus, this
agreement is the foundation of Chad's case.
4.15
the Declaration:

-

The CM makes a senes of important admissions conceming

That it was designed to fix the limits of French expansion
toward the region of the Nile in the aftermath of the
Fachoda crisis12;

11

The Head of the Senoussi in a letter addressed to the European Powers in 1911
specifically acknowledged religious and civil allegiance to the Sultan and the Sublime
Porte and assailed France for destroying the
and killing Ottoman subjects on
what was declared to be the Ottoman territory of the borderlands. See. LM, para. 5.222
and Exhibit 48 thereto.

12

S e . CM, pp. 144-145, para. 11.

-.

That, unlike Article 2, Article 3 of the Declaration did not
concern a boundary;

-

That the boundaq commission to be appointed under
Article 4 was charged with demarcation of the Article 2
boundary not the Article 3 line13;

-

That the area embraced by Article 3 ,&i(
north of 1S0N
latitude) concerned temtones over which neither Great
Britain nor France exercised effective control and in an area
that was "à peu près inconnue" to Great Britain and France,
who were ignorant of the geography of the regions14;

-

That no map was referred to in the text of the Declaration
and no map was annexed to the instrument signed by the
parties 15.

4.16 In order to prove that the line descnied in Article 3 of the
1899 Declaration is the exact same line as set out in Chad's Submissions,
transformed into a conventional boundary opposable to Libya, Chad has several
problems to overcome, such as: (i) establishing the direction of the Article 3 line
so as to match exactly the line in the Submissions, given the assertion in the
that Article 3 was ambiguous or vague as to the line's direction16; (ü)
demonstrating how a line that in 1899 concerned no more than zones of influence
became transforrned into a boundary line; (iii) establishing how the provisions of
Article 3 and the resulting line became opposable to Italy (and hence to Libya), in
view of the fact that the 1899 Declaration was an agreement between Great
Britain and France (res inter alios acta).
4.17 How the
has proposed to overcome each of these
hurdles will now be reviewed. However, the
devotes a good deal of attention
to the 1899 Declaration and, thus, in a sense, much of what the
contends has
13

See, CM, pp. 145-147, paras. 16 and 19.

14

See. CM, p. 148, para. 24.

15

See, CM, p. 147, para. 19, and p. 160, para. 71.

16

See. CM, pp. 145-149, paras. 14-27.
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already been rebutted by Libya. Insofar as possible, Libya will attempt here to
avoid repeating unnecessarily what was so fully set out in its Memorial.
S m o 1.~

The Intended Direction of the Article 3 Line

4.18 In part because the
bases its conclusion as to the
direction of the line on incomplete travaux, it has made a nurnber of mistakes
concerning what is certainly a key issue in Chad's case - the direction of the
Article 3 line. The
argues that resort to the travaux is necessary because
Article 3 is ambiguous and vague. Libya does not agree. The Article 3 line
started at a precise point (Tropic of Cancer and 16"E) and then descended "dans
la direction du Sud-Est" ("shall run thence to the south-east"). There is nothing
necessarily vague about these words; on the basis of such indications, a
geographer would draw a true southeast line (135") - and that is exactly what the
British Government did, for they regarded the line to be a southeast line. This
was demonstrated in the LM with reference to a 1916 British War Office
Two more British maps appear here: a 1906 British War Office Map (revised to
August 1913) Mau LC-M 14A; and a 1914 British War Office Map, Mau LC-M
1 4 ~ The
~ ~
Article
.
3 line appearing on both maps is a strict southeast line. Two
other British maps appear here as well to demonstrate the evolution of the
Article 3 line on British War Office Maps. Mau LC-M 15A is the same base rnap
as 14A except that it has been revised to February 1924; it reflects the 1919
Anglo-French Convention line that modified the Article 3 line. Map LC-M 15B is
the same base rnap as 14B except that it was revised in 1935; it reflects the 1935
Treaty line19. Thus the officia1 British maps of 1906 and 1914 reveal that it was
Great Britain's interpretation of the direction of the line described in Article 3 of
the 1899 Declaration ("thence to the south-east") that it was a strict or true
southeast line. It would not have been possible to be more precise than this in
Article 3 and designate the exact end point of the line intersecting 24"E longitude,
because the line was intended to join the Article 2 sector line, and that sector,
between 11" and 15"N latitude, had not yet been delimited when the 1899
Declaration was signed, although the Article 2 sector line was unquestionably
17

See, LM, para. 5.182 and Map No. 63. The Article 3 line is shown on that 1916 rnap as a
strict southeast line. A photocopy of the entire rnap was furnished to the Court with the
Memorial.

18

G.S.G.S. No. 2226(a); and G.S.G.S. No. 2720. A larger photocopy of each rnap has been
furnished to the Registry.

19

A larger photocopy of each rnap has been furnished to the Registry.

going to end very close to 15'N. But its precise end point was not known in 1899,
only its approximate location.
4.19 The
devotes a lot of attention to what it terms the
histoncal context and the practice at that time, citing an impressive number of
contemporary agreements, to estabiish that such a description of the iine was not
intended to be precise. But this misses the oniy meaningful question to be
answered: what direction did the uarties Great Bntain and France intend the
line to take? Great Bntain interpreted it to be a true southeast line, as Maus LCM 14A and 14B demonstrate; and the evidence strongly suggests that the French
Government did, too. For one thing, there is no evidence of any French protest
to these British maps. Further demonstration of this point wiii be made in the
next Section, where the question of the famous 1899 map the Non-Annexed
hJa~ is discussed.

-

-

-

-

-

4.20 There is an important methodology to be foliowed in
considering this matter. Since the interpretation of the provisions of a treaty is
involved, the e s t task is to seek "the ordinary meaning to be given to the terms of
the treaty" (Article 31, paragraph 1, of the 1969 Viema Convention on the Law of
Treaties). As pointed out above, the words "shall thence run to the south-east"
("dans la direction du Sud-Est") in their ordinary meaning are clear and precise.
in such a case, to arrive at the meaning of Article 3, there is no need to consult
"supplementary means of interpretation" - that is, the travaux vréuaratoires.
According to Article 32 of the Vienna Convention, recourse to the travaux would
be justified oniy if the meaning of the words to be interpreted were "ambiguous"
or "obscure", or if the result obtained were "manifestly absurd or unreasonable".
It is clear that here none of these hypotheses apply. Thus, the use of the travaux
préparatoires can have oniy one purpose (as the Vienna Convention
emphasizes): to ve* that the objective interpretation based on the ordinary
meaning of the text is confinned by the travaux. In the foliowing analysis, these
basic principles of interpretation must be borne in mind.
4.21 The mistakes made in the CM concerning the intent of the
parties to the 1899 Declaration largely stem £rom its reiiance on incomplete
travaux. Curiously, the CM resorts to certain travaux relevant to the AngloFrench 1919 Convention as substitute travaux for the 1899 Declaration. As wiii

be shown further on2', the views of the British negotiators in 1919 ran contrary to
the direction of the Article 3 line shown on Great Britain's official maps of 1906,
1914 and 1916, just discussed. Chad has produced no evidence to show that the
British negotiators in 1919 had made any attempt to discem the intention of Lord
Salisbury and M. Cambon in 1899, which is the relevant question, not the Bntish
negotiators' assumptions in 1919 on the basis of maps of much improved accuracy
compared to the maps used during the negotiations leading to the 1899
Declaration.
4.22 The principal mistaken conclusion reached in the CM is that
the end point of the Article 3 southeast iine was intended to intersect 24"N
latitude at a point "nettement au nord" of 1 5 " ~ and,
~ ' in fact, north of 18"N
latitude22. This is clearly wrong. The origin of this mistake is the m s
misunderstanding of documents that record what took place during the
negotiations after the British draft counter-proposal of 18 March 1899 had been
prepared @ut not t a b ~ e d ) ~ ~ .
4.23 Chad's analysis of the travaux only starts with proposals
made on 17-18 March, but the relevant exchanges began weii before, and as early
as ~ a n u a r y ~The
~ . CM builds its argument around a draft British counterproposal of 18 ~ a r c h ~
and
' two supposed British draft proposals of 19 ~ a r c h ~ ~ .
The British 18 March draft was never tabled, as the copy of the document clearly
indicates ("not used"). The two British drafts of 19 March are, in fact, the same
document, as wiU be explained. From this false start, the
develops the theory
that, as a result of French insistence, the end point of the southeast iine was
pushed more and more to the north ("un 'déplacement' constant de la limite vers
le nord à la demande de la France"). In fact, the reverse occurred. It was Lord
Salisbury who proposed pushing the line north to 18ON, to nin from there

=.,below.
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northwest to the end point (Tropic of Cancer and 16"E). It was M. Cambon who
objected that the line proposed by Lord Salisbury started too far to the north.
This somewhat involved but important story can be followed by refening to Mar>
16.

4.24 It wül be recaUed, as spelled out in the m 2 ' , that at this
stage in the negotiations the Article 3 line being discussed was to ascend
northwest from what is now the end point of the line, rather than to descend
southeast £rom what is now its starting point. This is shown on the map. M.
Cambon reacted strongly against the British proposal, tabled on 19 March, to
start the Article 3 sector at lgON,for he felt that it started too far north; and to
accommodate him Lord Salisbury agreed to return to the earlier starting point of
15"N, instead. This makes it apparent that the Article 3 sector was not intended
to end (or begin) "nettement au nord of 15"N and certainly not north of 18"N. At
the time Lord Salisbury made his proposai, the Article 2 sector boundary was to
end at 1 4 0 2 0 ' ~ ~so~ ;15"N was slightly to the north of that end point.
Subsequently, Article 2 was revised so that its end point became 15"N. A precise
southeast iine under Article 3 would, according to Chad, intersect 24"E at 1S040'N
(15"30'N according to the 1919 British negotiators; 1S035' according to the LM).
Al1 of these points of intersection were "to the north of the 15th parallel of
latitude", to quote from Article 3.
4.25 The travaux show quite the opposite of what the CM
contends: the parties intended the line to start
and subsequently, when
directions were reversed in the last days of negotiations, to end - very near, but
slightly north of 15"N, where the first sector boundary under Article 2 was to end.
Throughout the negotiations it was evident that the Article 2 and Article 3 sectors
were foreseen to end and start, respectively, at approxhately the same point,
which only made sense. The practical problem was that when the 1899
Declaration was signed the precise end point of the Article 2 sector was not
known, since it had yet to be delimited. It was, in fact, for this reason that in the
final draft the description of the line was reversed, so as to descend rather than
ascend; for the end point in the north (16"E longitude - Tropic of Cancer) was

-
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are cited there and annexed to the

precisely known, unlike the end point in the south, and thus it was a better point
from which to start the description of the line in Article 3.

4.26 There is, however, another strand to the argument set out in
the
as to the intended direction of the line. It is that the parties from the very
start contemplated that the regions comprising what Chad calls the "B.E.T." were
to be on the French side of the line - or as the
puts it,"laisser dans la zone
française la totalité du Borkou, du Tibesti, de I'Ounianga et de I'Emedi et des
oasis qui en dépendent ...,129.
4.27 It is quite true that the line was contemplated to be drawn in
such a mamer as to leave these regions on the French side of the line. Initially,
the line considered was not a single straight line, but several straight lines, as Lord
Salisbury's draft of 18 March, quoted from in the CM, shows3'. This draft was
neither referred to in nor amexed to the
because, as just mentioned, the
document in the British Archives, which is this proposal, indicates that it was not
tabled; and this would explain why there was no French response to it. The
document has been amexed to the CM as Annex 52; the words "not used" appear
plainly on the first page. By the next day, the negotiators were talking about a
single straight line (still ascending rather than descending), but Lord Salisbury's
proposal of 19 March, like his "not used" 18 March draft, stiii had the line starting
at 18"N. M. Cambon objected to this in the foliowing terms, according to his
report of the same day to Foreign Minister Delcassé:

"...j'ai fait observer qu'il était impossible de pousser la délimitation
jusqu'au 18" parallèle, que ce serait nous enlever une partie yptable
."
des territoires que nous revendiquons au nord du Darfour

...

M. Cambon used the word "pousser"; and since the line contemplated at the time
was to
to the north, it is clear that he meant that 18"N was too far north for
the starting point of the Article 3 sector line. Lord Salisbu~yaccommodated him
and reverted to a 15ON starting point (Mau LC-M 16).
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4.28 Why did M. Cambon react as he did? There are no travaux
that explicitly give the answer. But the reasons can be deduced from the evidence
available.
4.29 In this regard, the
states that Lord Salisbury tabled two
19 March drafts, which is incorrect. The reason for the confusion has already
been set out at paragraph 5.41 of the M. It is important to get this straight,
because the
constructs an argument based on this erroneous assumption that
there were two separate proposais.
4.30 The
has amexed two French versions of the same
British proposal: Annex 53, taken from the Livre iaune; Annex 54, from the files
of the Quai d'Orsay. The
amexed still another version of the same proposal,
a retyped version of the
Annex 54, which may be found in the officia1
Documents Di~iomatiauesFrancaises (DDF) published by the Quai d'Orsay.
The L M iaune
~ draft (CM.Annex 53) is an edited version of the same document
as Qf Annex 54; their texts are identical except for the fact that 15" has been
substituted for 18". The British archives contain a copy of the hand-written 19
March draft in English as actually t a b ~ e d ~As~ .explained in the LM.this draft
shows 18" scratched out and 15"written in above it. The Livre iaune, in editing M.
Cambon's 19 March dispatch setting out the British proposal, apparentiy
substituted 15" for 18", presumably because after M. Cambon's objection to the
line starting that far north Lord Salisbury had agreed to start the line at 15"N
latitude, as the insertion on the English draft would indicate. Thus, the Livre
published the British proposal of 19 March as it was modified at M.
Cambon's request, whereas the DDF published M. Cambon's dispatch as actually
tabled, initially, before Lord Salisbury accommodated M. Cambon by making this
change.
4.31 The
states that Chad has not found the French response
to the £irst British proposal of 19 March, which it identified as the draft in which
the line would start at 15' (the Livre iaune version)33. This is explained by'the
fact that there was only one 19 March British proposal, not two, and it was the
one in which the line was to start at 18"N.
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LM,British Archives Annex, p. 35.
CM,p. 154, para. 46.

4.32 The CM contends that the so-called first British draft of 19
March was the first time that 15"N had appeared in the negotiations, adding that
it appears in the manuscnpt version of this draft written in over 18" ("une
surcharge du 18ème parallèle"). The manuscript version, which Chad has
~ u ~ ~ l idoes
e d not
~ ~appear
,
to show such a "surcharge", although the figure 18
appears written in on the right-hand margin opposite the figure 15". Presumably
the CM interprets this as a "surcharge" indicating that 15" had been substituted
for 18". However, this manuscnpt version is not of the 19 March proposal but of
M. Cambon's 20 March dispatch to M. ~ e l c a s s . 5and
~ ~ ;it starts out this way:
"Lord Salisbury accepte, si vous y adhérez, la rédaction suivante."
The text of Article 3 in this manuscnpt version contains the figure 15". Thus, this
manuscnpt evidence directly confirms Libya's interpretation of what occurred:
Lord Salisbury, at M. Cambon's insistence, had dropped the starting point of the
line south from 18"N to 15"N.
4.33 In any event, this was not the first time that 15"N had
appeared. Contrary to the CM'S assertion, there had been several earlier drafts
mentioning 15"N. For example, M. Cambon submitted a draft on 16 February
that would have had the Article 3 sector line begin at 15"N latitude, the line being
descnbed as follows:

"A partir de sa rencontre avec le 15" degré de latitude nord, cette
ligne suivra ce parallèle jusqu'à la rencontre d'une ligne qui
gagnera la frontiere tripolitaine, de façon à laisser dans la#hère
française la totalité des oasis formant le Borkou et le Tibesti .
4.34 Taking the map prepared in 1899 by the Bulletin du Comité
de l'Afrique française (BCAF) to illustrate the 1899 Declaration - which the CM
uses as an i l l u ~ t r a t i o n(Mar,
~ ~ LC-M 17) - if 15"N is followed east (as the sentence
quoted just above from the 16 Februry draft can only be interpreted to have
meant) to the point from which a second line could be drawn headed northwest to
34
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the Tripolitanian frontier (and assuming this to be at the intersection of the
Tropic of Cancer and 16"E, although that point had not yet been identified by the
parties), in such a way as to leave the oases of Borkou and Tibesti on the French
side of the line, such a line would start at the intersection of 1YN and
approximately 24"E, as shown on Mau LC-M 17. The direction of the line is
almost exactly northwest/southeast, in contrast to the dark line on the BCAF map,
purporting to represent the Article 3 line, which crosses far to the north of
Tibesti.
4.35 At this point, it is necessary to consider why M. Cambon
vigorously objected to the 19 March British draft, which would have begun the
Article 3 sector line at 18ON. Under Lord Salisbury's proposa1 set out in that
draft, the Article 2 sector, which was to be a real boundaq - although yet to be
delimited would continue north to 18"N latitude; only after that point would it
have become a line limiting France's expansion to the north and east. Such a line
would have placed on the British side of the boundary a significant area to the
north of Darfour which, under M. Cambon's 16 February draft, would have been
on the French side of the line (Mau LC-M 16).

-

4.36 Of course, as the
points out, the negotiators were
looking at contemporary maps whüe preparing these proposals38. Features such
as the Tibesti &f
appeared on these maps very inexactly due to the limited
knowledge of the geography of the region in 1899. Chad has furnished
reproductions of the two maps that Lord Salisbury and M. Cambon had in front
of them: an 1892 Geman map (Justus ~ e r t h e s and
) ~ ~the French 1895-1896
rnjlitary map of the region40. The BCAF sketch map referred to above
17) was an approximation of these two maps. A line drawn on these maps
running from the intersection of 24"E and 15"35'N to the intersection of the
Tropic of Cancer and 16"E - that is, a true northwest/southeast line - would have
left the regions of Tibesti and Borkou, and the major oases of Ounianga and
Ennedi, on the French side of the line (Maus LC-M 1 8 4 18B and 18C). This is
particularly clear on the French military map (Mau LC-M 18A). In contrast, the
east-southeast line shown on the Livre iaune map (the Non-Annexed Mau), as
these maps show, would have produced a boundary several hundred kilometres
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north of the Tibesti massif. as portrayed on these maps. Lord Salisbury's 19
March proposa1 to start the Article 3 sector at lgON,on the other hand, would
have left these same regions on the French side but would have placed on the
British side of the line (which was to be a boundaiy up to 18"N) areas just to the
north of Darfour of far greater interest to the French at the time (Mar, LC-M 16).

4.37 This point deserves more explanation since one might have
thought that M. Cambon should have eagerly accepted Lord Salisbury's starting
point of the line, at 18"N, rather than rejecting it, as he clearly did. At this stage
of the negotiations, there had been no discussion of extending the French zone
east of 23"E longitude. Thus, Lord Salisbury's proposa1 (of which no sketch has
been found in the British archives) would presumably have started the Article 3
sector at the intersection of 18"N and 23"E, as shown on Map LC-M 16.
However, the French were anxious to extend the French zone, particularly in the
Article 2 sector, east to 24"E. In this they failed, except that in the final days of
negotiation it was agreed that the end point of the Article 3 line in the south (the
dashed green line on Mau LC-M 16) would be at the intersection of the southeast
line at 24"E rather than at 23'?E, as originally contemplated. This left a gap
between the two sectors, as was discussed and iiiustrated in the m 4 1 . This is
shown on Map LC-M 16.
as
4.38 If the Article 2 sector had been extended north to
Lord Salisbury proposed, a boundary between the French and Bntish temtonal
interests would have been agreed as far north as 18"N (the solid red line on
16). As the map shows, this would have left on the British side of the
boundary a triangular area north of Darfour that was highly prized by the French
- much more so than the unexplored stretches of desert further north. In any
event, a line drawn under Article 3 from a starting point of 18"N latitude - 24"E
longitude would have crossed considerably to the north of the Tibesti massif
where this geographical feature was thought to be located at the time, as shown
on the contemporary maps. This was not at ail in the contemplation of the parties
in 1899, as is clearly indicated in a memorandum of William Everett of the Bntish
War Office dated 14 March 1899 commenting on one of the French drafts that
would have left a "belt of sand of at least 10 miles width in the French sphere
measured from the foot of the m ~ u n t a i n s " ~He
~ .strongly advised against it, and
41
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it was not accepted. So it is evident that the southeast line descnied in Article 3
was intended to cut across just north of the Tibesti massif, not over 100 miles to
the north as the east-southeast line on the Non-Annexed Mar, would have done.
4.39 It is, therefore, not possible to accept the m s analysis of
the travaux relating to the intended direction of the line. M. Cambon rejected
18"N as too far north; and the parties agreed on 1YN. A true southeast line
drawn on the contemporary maps in front of the negotiators would have left aU of
the regions France wanted to have on its side of the line on the French side. Such
a line would have intersected 24"E at 15035'N which explains the reference in
Article 3 to that line as ending to the north of 15"N. The line drawn on the BCAF
sketch map (Maus LC-M 17 and 18C) - which camed the Article 3 line a long
distance north along presumably 24"E, and then at approximately 1YN turned the
line northwest to the Tropic of Cancer would have left an immense area to the
north of these regions on the French side of the line. Such a line had no rationale
at au. The line was intended to be a strict southeast line, as an examination of the
complete travaux shows.

-

-

4.40 Of course, the problem that became increasingly apparent
as the years wore on was that the maps in front of the negotiators in 1899 were
not at al1 accurate. A strict southeast line drawn on a map of today would have
divided Tibesti and Ounianga and would have left most of Ennedi on the Bntjsh
side of the line (Mar, LC-M 18D). The intention of the parties in 1899, however,
cannot be discerned on the basis of this kind of hindsight. It must be based on
what the maps showed them in 1899.
4.41

The

reaches quite a different conclusion, however:

"...les parties qui ont constamment travaillé sur des cartes avaient
en tête un tracé précis et n'ont robablement pas réalisé, au
moment de la signature u texte déLtif, l'ambiguïté relative de la
ligne halement décrite4 j."
This is wrong. The only conclusion to be reached on the basis of the travaux and
the contemporaly maps consulted in negotiating the text of the 1899 Declaration
was that the text of Article 3 expressed without ambiguity the direction that the
Article 3 line lirniting French expansion northward was intended to take. It was
intended to be a southeast line, and the words "thence to the southeast" expressed
43
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that accurately. The southeast line was intended to meet the end point of the
Article 2 sector line - once that had been determined following the delimitation of
that sector yet to take place - to the north of 15"N, but only slightly so. By ending
a tme southeast line under Article 3 at its intersection with 24'N longitude, at
15"35'N latitude, a slight gap would be left between the two sector lines, to be
tidied up after the Article 2 sector had been d e ~ i m i t e d ~ ~ .
4.42 It is not clear from the
just what is Chad's argument
based on the maps that were before Lord Salisbury and M. Cambon in 1 8 9 9 ~ ~ .
For the CM states that:

"...la ligne a pour objet d'inclure la totalité du B.E.T. dans la zone
française, non de partager cette zone. C'est donc en fonction de la
figuration des montagnes et des oasis du Borkou, de 1'Emedi et du
Tibesti sur les cartes [refemng here to the 1891-1892 Justus
Perthes and 1896 French military mapsb8u'il faut interpréter le
paragraphe 3 de la Déclaration de 1899 ... !'
4.43 This statement seems correct: the line was intended to be
drawn so as to leave these regions on the French side; and where these regions
were located in relation to the intended line must be considered on the basis of
the maps that were in front of Lord Salisbury and M. Cambon in 1899. It is what
the CM then adds that is confusing:

"il suffit de se reporter à ces cartes ... pour constater qu'une ligne
de direction Sud-Est, stricto sensu, ne pouvait avoir un tel effet et
aurait iqupé le B.E.T., contrairement à l'intention expresse des
Parties ."
4.44 Surely Chad has not faiied to draw a tme sou.theast line on
these two maps, copies of which Chad produced with the CM.and to realize that
such a line would cany out the intention of the parties and net cut through the
"B.E.T." (Maus LC-M 18A, 18 B and 18C). This is particularly clear on the 1896
French military map: Zoghaou, Ennedi, the oases of Ounianga and aU of the
Tibesti massif. not to speak of Borkou further south, aU lie on the French side of
44

See. LM. para. 5.42, Map No. 47, and Mav LGM 16 referred to at para. 4.23, above.

45

See, CM, pp. 158-159, paras. 62-64. Of course, in 1899 there was no area designated as
the "B.E.T.".

46

CM.p. 159, para. 63.

47

CM.p. 159, para. 64.

the line. So either Chad has incorrectly drawn this line on these maps or else the
CM is saying something quite different - that the effect of a southeast line ought
to be judged on the basis of modem maps, on which the "B.E.T."
is indeed divided
by a strict southeast line, rather than on the basis of the maps that were in front of
the 1899 negotiators. Such a proposition is flatly wrong. And there is no basis at
ail for suggesting that Lord Salisbury and M. Cambon had in mind the sort of line
depicted on the
map (Map LC-M 18C), which runs paraiiel to, and some
200 kilometres north of, the Tibesti =if.
4.45 What the parties in 1899 intended the direction of the
Article 3 line to be must be determined on the basis of their objective - to leave
these regions on the French side and whether on the basis of the geographical
information before them (based on the two maps referred to) such a line
achieved this objective. Clearly a strict southeast line met this test and, thus, the
description of the line in Article 3 was not ambiguous; nor could it have been
made any more precise because the northern segment of the Article 2 sector had
not yet been delimited and, hence, the exact end point of the southeast line could
not be indicated exactly until after such a delimitation.

-

4.46 Thus, recourse to the travaux préparatoires directly
confirms the correctness of the interpretation of Article 3, based on the ordinary
meaning of the words "shall run thence to the south-east" ("dans la direction du
Sud-Est"), that the parties intended to describe a strict southeast line. This
confirmation is seen from the fact that such a line strict southeast - camed out
their cornmon objective as established on the basis of the geographical knowledge
existing at the time the 1899 Declaration was signed. The fact that this
geographical knowledge was found subsequently to be incorrect could have led
the parties to contemplate invalidating the 1899 Declaration, or at least its Article
3, on the basis of an error relating to a fact assumed to exist at the time of their
agreement once the error was discovered and assuming that this fact formed an
"essential" basis of their consent (Article 48 of the Vienna Convention). Such a
hypothesis did not take place: the 1899 Declaration was never annuiled. As a
result, it retains its original contents including the key phrase conceming the
southeast direction of the Article 3 line quoted above.

-

4.47 It goes without saying that Great Britain and France, once
the error had been recognized, could have corrected it by appropriately modifyng
Article 3 by mutual agreement. But this hypothesis did not take place either. The

unilateral "invention" of the Non-Annexed Mau by France could not have served
the purpose of such a mutual agreement, especially since the 1899 Declaration
had referred to no map.

4.48 As to the 1919 Convention, the
does not argue that it
was aimed at amending the 1899 Declaration in order to correct an error,
although in reality this appears to have been the effect of what was done. No
doubt the CM has deliberately avoided advancing any such notion, for it would
destroy the CM'S fundamental thesis that the 1899 line and the 1919 line were
identical. It would also destroy the contentions of Chad based on the 1902
Accord. For if, as Chad incorrectly maintains, Italy recognized the 1899 line in
the 1902 Accord, such recognition would lose all significance once it was admitted
that the 1899 line was judged to be in error by the parties who had agreed to it in
Article 3 of the Declaration and that it was replaced in 1919 by an entirely
different line - which Italy had indisputably refused to recognize.
4.49 In closing this Section, which has been devoted to the
intended direction of the Article 3 line, it is appropriate to refer back to the
companson suggested earlier of Chad's second theory to a circus trapeze act48.
The direction of the Article 3 line is an essential element of the theory; if the line
intended by Lord Salisbury and M. Cambon is other than precisely that depicted
on the Non-Annexed Mau - and a strict or true southeast line would be an entirely
different line - then Chad's second theory falls apart, and the trapeze act hurtles
to the ground, bringing with it the first theory as weU, for a true southeast line is
not at all the line described in Chad's Submissions. This wiii be demonstrated as
the discussion of the second theory progresses.
S ~ O2. N The Non-Annexed Map

4.50 Just as the direction of the Article 3 line is a pivotal element
in Chad's case, so also is the famous map, which may explain the quite
extraordina~yattempt in the
to establish that the map hàd the same effect as
if it had in fact been annexed to the original 1899 Declaration, thus supposedly
justwng France's (and now Chad's) description of it as the map "annexed to the
1899 Declaration", when it was not.

48
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4.51 This rnap is the Achilles heel of Chad's case. Yet it is a rnap
that the CM concedes was not annexed to the Declaration but only annexed by
the French Foreign Ministry shortly after signature to the version of the
Declaration published in the Livre iaune - unilaterally and without prior
consultation with the co-signatory, Great Britain, and thus without its consent.
Furthermore, as just demonstrated, the Article 3 southeast line shown on the rnap
did not accord with the intent of the parties since its end point intersected 24"E
longitude at approximately 1YN latitude instead of 1S035'N. It portrayed an eastsoutheast iine, not a southeast iine hardly a negligible difference since the area
encompassed between a iine intersecting 24"E at 1S035'N and one intersecting it
at 1YN amounts to some 155,942 km2 or the approximate size of Austria,
Switzerland and The Netherlands combined (Mao LC-M 19).

-

4.52 In the analysis that follows, what the
has to say about
the rnap will be considered first. Then the real facts and the improper use made
of the rnap over the years will be examined, ending up with a demonstration that,
without the rnap to rely on, Chad's case comes crashing to the ground.
4.53 It is useful to begin by taking a look at this map. A full-scale
colour reproduction of the rnap as annexed to the Livre iaune version of the 1899
Declaration appears in the
as Map No. 40 (referred to at paragraph 5.16
thereof). The Livre iaune version of the Declaration is also annexed to the
together with the same map49. Chad, too, displays a version of the map, at page
162 of the CM. For purposes of comparison, these two reproductions of the rnap
appear here, with Chad's version on the left (Map LC-M 25) and Libya's
reproduction of the actual rnap on the right as a fold-out rnap (Map LC-M 26).
This comparison reveals that the
has included a rnap that has been modified
to support its contentions, whereas Libya has reproduced the exact rnap that was
annexed to the Livre iaune version of the 1899 Declaration in 1899, a document
readily obtainable from the French archives. The Court will note that Chad's
version of the rnap which appears furthest to the left - is a copy of a reproduced
"Extrait" of the Livre iaune rnap prepared by the "Gouvernement Général de
l'Algérieu. It is entitled "Extrait de la Carte annexée à la déclaration additionnelle

-

49

Sec. LM, International Atcords and Aereements Annex, No. 4.

du 21 Mars 1899 à la Convention Franco-Anglaise du 14 Juin 1898"~'. No date
appears on the reproduction.
4.54 Companng this "extract" (Mau LC-M 25) to the rnap Libya
has reproduced in the
as Map No. 40 and again here as Map LC-M 26 one
finds al1 kinds of differences. But there is one difference that bears directly on the
matter of the frontier of Tnpolitania. The Livre jaune rnap - which it will be
recaiied, according to both France and Chad, was the rnap referred to in the 1902
Franco-Italian Accord contains a legend with a combination of different lines
and colours to identify the meanings of the lines appeanng on the rnap (Mao LCM 26). The black wavy, dashed line drawn around 'Tripolitaine" on the rnap does
not match up with any of the symbols in the legend. In contrast, in Chad's
reproduction of the map, this line encircling 'Tripolitaine" matches perfectly an
entry in that map's legend: "Limite des possessions françaises d'après des
conventions antérieures". As a result, the rnap produced by Chad identifies the
wavy, dotted line as an international boundary, whereas the original map, of
which it purports to be an "extract", clearly does not. The original rnap sketches
out what at the time was generally regarded to be the frontier of Tnpolitania, only
a notional bounda$l; but south of Ghadamès no Tripolitanian boundary had
been delimited by 1899 or by 1902. The first delimitation of any part of Libya's
frontiers was that accomplished by the 1910 Convention between the Ottoman
Empire and France, delimiting the frontier between Ras Ajdir, on the Coast, to
~hadamès~~.

-

-

4.55 It must be said that the rather academic discussion of maps
and their legal significance in the CM,which was directed at this very map53, has
a very hollow ring indeed when the distortion of this rnap in the CM'S "extract",
appearing exactly where this discussion occurs in the CM. is hilly understood.
This distortion - identifying the wavy, dashed line encircling Tripolitania on the
rnap as a conventional boundary - is clearly aimed at supporting two critical
elements of Chad's argument that Italy was barred from contesting on legal
grounds the 1899 Declaration as "interpreted" by the 1919 Convention. The
50

The very title of the rnap is obviously misleading, since no rnap had been annexed to the
1899 Declaration.

51

See, LM. para. 5.95, g-q.

52

See. LM. para. 5.111,o-q.

53

See, CM. pp. 157-165,paras. 54-84.

elements were (i) that in 1902 Italy and France reached agreement as to the
boundary of Tripolitania; and (ii) that as a result, Italy renounced any right to
base a claim on the Tripolitanian hinterland inherited £rom the Ottoman Empire.
The flaws in these propositions are pointed out belod4; the distortion of the
Livre iaune rnap in the "extract" a p p e a ~ in
g the CM only adds "insult to inju~y".
The first time Libya's western bounday between Ghadamès and Toummo was
delimited was in the Franco-Italian Accord of 12 September 1 9 1 9 ~ ~It .was the
first time that both Italy and France had the status to agree such a boundary.
Only after the 1912 Treaty of Ouchy did Italy acquire sovereignty over
Tripolitania-Cyrenaica and, thus, have the right under international law to settle
its boundaries.
4.56 In its review of the 1899 Declaration's travaux, the
studiously avoids any mention of the fact that the British urged that a rnap
actually be annexed, but that the French were very much opposed, ostensibly
because to annex a rnap might have been to recognize in a formal way Great
Britain's position in ~
~ In his dispatch
~
to
~ Foreign
t Minister
~ Delcassé
~ of 25.
February 1899, Ambassador Cambon mentioned that, in their agreement of 15
November 1893, Great Britain and Germany had referred to the Justus Perthes
map; and he suggested that such a simple reference might be made in the
Declaration:
"Cette simple référence, nous évitant de joindre une carte à notre
accord, aurait peut-&tre l'avantage de ne pas annexer à un
document diplomatique un tracé ui, nécessairement, s'étendrait
jusque dans la région du Haut-Nil5 9."
The question of annexing a rnap had particular relevance to the Article 2 sector,
for the French military rnap and the Justus Perthes rnap would have led to
different results. The British pressed to have a rnap annexed; and at one point in
the negotiations the French were ready to cede the point provided France got
compensation for doing so. As M. Cambon wrote to M. Delcassé:
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"Je veux bien a c o r e céder sur ce point mais il faut absolument une
compensation !'
At the end of the day, the Declaration neither referred to a rnap in its text no1
annexed a map.
4.57

It is an important point that the French prevailed in their
opposition to annexing a rnap to the Declaration, for to tum around and do so
right after signature, in the version of the document published by France, must be
taken either as a reprehensible attempt to gain something they were not able to
get during the negotiations concerning the direction of the line, or as a purely
illustrative act, intended to have no legal consequences at au. The available
records make it difficult to decide which was the purpose of M. Delcassé; but the
evidence suggests that it was intended at the tirne to be purely illustrative, and
that certainly is how the British perceived the map. It does not appear to have
been until around 1914 that the arguments built around this rnap started to
appear in public statements of the French Government59.
4.58

The
advances several not very convincing arguments as
to why a rnap was not referred to in or annexed to the 1899 ~eclaration~':

-

The map would have shown a gap in the line, since part of
the Article 2 sector had not been delimited;

-

The negotiations were conducted in such a rush that there
was not time to prepare a map;

-

Ln the light of Great Britain's insistence on having a line in
Article 3, rather than refening specifically to the regions to
be left on the French side of the line, it was only logical to
emphasize the verbal description of the line in Article 3 and
omit a map.
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discussed.
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The first two arguments are easily answered by the fact that the Non-Annexed
had no difficulty in showing such a gap; and it was printed and pubiished at
the very time the Declaration's text was presented to the French Parliament, as
the CM points out, so t h e was hardly a factor. The last argument makes more
sense if it is reversed: in placing the emphasis on a line, it would have been al1 the
more important to annex a rnap unless the Article 3 reference to the direction
("dans la direction du Sud-Est" "shall run thence to the south-east") intended the
line to be precisely southeast in direction, in which event no illustration would be
necessary since it could easily be calculated without a map.

-

4.59 The CM suggests that the negotiators were so steeped in
maps that it never occurred to them that the text they prepared for Article 3
might be ambiguous; and that once the Declaration had been signed, M. Delcassé
and his "services" on examination realized how ambiguous Article 3 was and
quickly annexed a map to correct this defectol. This is not very convincing. In
the first place there is evidence to show that M. Delcassé intended the map only
to be iiiustrative. Perhaps inadvertently, the CM refers to and annexes a
document that confirms that the map was intended by the French Government to
be illustrative only. This is a dispatch from M. Delcassé to M. Cambon dated 25
March 1899 informing him that the Livre iaune edition of the Declaration was
being distributed that day "avec une carte indicativewo2. Unless what M. Delcassé
did was intended to be purely iiiustrative, his action in annexing the map, without
consultation with the British, was in conflict with the agreed treaty and could be
given no legal effect.
4.60 The CM states that it is "évidemment impensable" that the
British authorities did not know about this map at the time. Indeed they did
promptly learn of the rnap, as the docurnentary evidence in the Foreign Office
archives reveals. This is estabiished by one of the most interesting and important
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documents in this case - a document that Chad has not referred to. It was
annexed to the LM.and the hand-written text is reproduced here:

This was a note, written on 27 March 1899 by Sir Thomas Sanderson, British
Ambassador in Paris, to Lord Salisbury, with which was enclosed a copy of the
Livre iaune version of the Declaration and the map annexed to it63. The initials
at the bottom - "TWS" - were those of the Ambassador. The "S'under these
initials was Lord Salisbuiy's way of acknowledging that he had read something.

-

4.61 In the fïrst sentence 'The French have drawn the line from
the Tropic of Cancer to E.S.E. [east-southeast] instead of S.E. [southeast]" - the
Ambassador notes the discrepancy between the direction of the line on the map
(ESE) and the Article 3 line intended (SE), at least as seen by the British. There
could be no more telling evidence of the intent of one of the signatories of the
Declaration than this.
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See, LM.British Archives Annex, p. 37.

4.62 The note then adds: "1do not know that it matters much".
Why wouid he say that? No doubt because the map was assumed to be
iiiustrative oniy, and without legal effect. M e r ail, it had not been referred to in
or annexed to the signed document; and the French Govenunent had entirely on
their own annexed it to the version they published, without consultation with the
British. There is a second reason as well. The southeast line of Article 3 was not
a boundary line; it was oniy a line limiting France's expansion toward the Nile. As
both Lord Salisbury and Ambassador Sanderson were to emphasize later, in
explanations given to the Ottomans and the Italians, Article 3 was intended to
have only a negative character. Ambassador Sanderson explained this to the
French Ambassador in London on 4 April1899 in the following way:

"...the paragraph of the declaration of the 21st March, 1899, which
related to the territory north of latitude 15", was carefully worded
a negative sense, so that while it placed a limit on the eventual
advance of France to the eastward and of Great Britain to the
westward, it did not e o g n i s e or purport to pass judgment on any
other rights or claims ."

&

attempts to make a major point out of the absence
4.63 The
of any British protest to the French map66; but there was nothing to protest
about, for the reasons given above, particularly since the line was not a boundary
line. It was not a situation of such a character as to cal1 for a reaction from the
Bntish Govenunent within a reasonable t h e , in the absence of which acceptance
by Great Britain could be presumed67. Furthermore, official British maps
published not long after showed the Article 3 line as a strict southeast line; and
there is no evidence of any French protest68.

-

4.64 The final sentence in the Sanderson note "othenvise their
line seems fair" suggests that the direction of the line shown on the French map
was not fair ("othenvise").
However, the Bntish Govenunent in the

-
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circumstances evidently chose not to make a fuss over a line drawn inaccurately
on an illustrative map that could have had no legal effect and which related, not
to a boundary, but to the lirnits of French expansion at a time when the French
had only just reached Lake Chad, hundreds of miles away from the region
concemed.
4.65 The
maintains that the southeast line on the NonAnnexed Mau
. represented what to the eyes of the French was the agreed line.
No evidence is offered to support this assertion; and the evidence from the
map
French archives suggests otherwiseog, as does an examination of the
that appears at page 146 of the m 7 0 . The
map (see Mar> LC-M 17
referred to in paragraph 4.33 above) portrays the southeast line in relation to
certain geographical locations and features: Tibesti, Borkou, Ounianga, Erdi
(spelled "Erdebe") and Ennedi. It is evident that this map is geographically
primitive and inaccurate71. For example, the configuration of the Tibesti &f
is not at aU as portrayed. But this was the state of knowledge of the geography of
the area in Great Britain and France at the time. The southeast line shown on the
L A F rnap, lies almost 200 kilometres north of the Tibesti massif. which had no
justification in the travaux. Moreover, the line is drawn as a solid line, just like the
southem sector line as far north as 1l0N,which was intended to be a boundary
line, the inference to be drawn being that the southeast line, too, was a boundary
line, which was not the intention of the parties in Article 3 of the 1899
Declaration, as the
concedes.
4.66 Thus, unless the Non-Annexed M ~ was
D intended by the
French Government to be purely illustrative ("indicative", as M. Delcassé had put
it), the publication of the map was a furtive attempt to move the agreed line
northward. Although the Non-Annexed Mau may have been widely disseminated
with the Livre iaune text of the Declaration, the French Government's intention if indeed it was to change the line - was not; and the British Government had no
reason to suspect the French Government of any such a thing, particularly in the
light of M. Cambon's strong objection during the negotiations to Lord Salisbury's
69
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proposa1 to start the Article 3 sector line at 18'N latitude (and presumably no
further east than 23"E longitude).
4.67 The CM discusses at some length the legal implications of
the Non-Annexed Mar>. Citing a passage from the Burkina-Fasomali case in
which the Court described several different categones into which boundary maps
might f a 1 1 ~the
~ , CM admits that the Non-Annexed Mar>did not qualify as having
"une valeur juridique intrinsèque"73. On the other hand, the CM argues that it is
not merely an "élément de preuve extrinsèque", either. To quote from the CM:

"...établie par I'une des parties à titre ill~stratif~largement
diffusée
- notamment aux assemblées parlementaires -, et non récusée
par l'autre partie, elle traduit de manière convaincante leur
intention commune et présente à ce titre une valeur probante,
certes pas irréfragable, mais considérable."

Of course, the important part of the above remark is that the map was intended
only to be "illustratif' (or as M. Delcassé expressed it, "indicatif').
4.68

The

then goes on to say the following:

"L'attitude de la Grande-Bretagne à l'égard de la carte en question
rejoint celle de la France et leur attitude commune peut s'analyser
en un ac~çptd tacite, interprétation authentique de la
Déclaration .
The evidence directly refutes such a fanciful suggestion; and to summanze what
has been pointed out earlier to demonstrate how wrong this contention is, these
are the elements of evidence that contradict the CM'Sconclusions:

-

The evidence establishes that the British Government - in
fact the British officiais directly involved - immediately
recognized the map as not reflecting the direction of the
Article 3 line intended by the parties;
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-

Officia1 British maps issued after 1899 showed a strict
southeast line; and there is no evidence of any French
protest;

-

There was no reason at al1 for the British Govemment to
protest the rnap because: (i) it only indicated a luie beyond
which France's temtorial ambitions were not to extend - and
the French at the time ,were
.
hundreds of miles away, having
just reached Lake ,chad; (ii) the map could only have been
intended to be;illiistr&ie
..( .
in a general way and certainly
effect and, so far as the British
could npt haie h&d.an'$ilegal
d .
could have ho&, must have been intended to be no more
'than. illustrative; (iii) the southeast line on the rnap was
unquestionably not the line agreed, as the
map
published at the time demonstrated; and the French
Govemment certainly was aware of this; and (iv) no rnap
had been referred to in the text of the Declaration or
annexed thereto, and this was due to French insistence that
no rnap be annexed;
$,.

a

-

Perhaps inadvertently, the Non-Annexed Mar, portrayed a
boundary (drawn as a solid line along 24"E longitude) as far
north as 1YN latitude, since it in effect extended the Article
2 sector; this rnight have been seen on the British side as
advantageous since it pushed northward the boundary
between British and French temtories, at least inter se, and
thus insured against any future French moves toward the
region of the Nile.
.,r.
,

;.

t ' j

c

.?,.ii.;..
/ ,

4.69 It remains .to .con'iidk?~!.&hy such an extraordinary effort is
. r
",
made by Chad to defend the.Frenchprosiiion conceming the Non-Annexed Map.
No doubt part of the reason stems from
fact that over the years the French
Govemment misled £irst the Italians (1900 and 1902), then the British on several
different occasions and, lïnally, the United Nations, repeatedly, about this rnap
and its status. After independence, Chad picked up the banner from France, and
continued to mischaracterize the map, no doubt in al1 innocence, fully believing
that a rnap had been amexed to the 1899 Declaration, just as Signor ViscontiVenosta in 1900 and Signor Prinetti in 1902 had been led to believe.

the

4.70 Anothei reason that may explain the position taken in the
CM concerning the rnap is the heightened importance this rnap plays in
attempting to establish that there is a conventional boundary. The c m of Chad's
first theory is the
in Article 3 of the 1955 Treaty to the & on this map, by
which Chad would hope to leapfrog the whole series of problems encountered in
Chad's second theory. Camed to its extreme, the first theory would obviate
considering whether the rnap was annexed or whether it was only iilustrative or
whether it portrayed the intended line. The
would act as a sort of deus ex
machina. The CM even advances the argument, under the second theory, that
the
to the 1899 Declaration, in and of itself, was sufficient to establish the
boundary since, "à la connaissance de la République du Tchad, ce tracé n'a jamais
été modifié depuis lors76". It is critical ;O such an argument that the line shown
on the rnap be the same line as the 1919 line and as the Submissions line; and it is
equaily cntical that this line on the rnap represented the intent of the parties to
the 1899 Declaration. Finally, the Non-Annexed Mau was referred to in the 1902
Accord - and it is upon that reference that the alleged opposability of the line to
Italy, and hence to Libya, relies. When a line on a rnap plays such a key role, it is
not surprising that every effort has been made in the CM to present the rnap in
the best light possible. Thus, it is ail the more astonishing that the CM has
reproduced it as a tampered-with "extract".
4.71 In spite of such a heavy reliance on the Non-Annexed M ~ D
and on the other contemporary maps (the 1892 Justus Perthes map, the 18951896 French military map, and the
sketch rnap), the CM reflects a failure
to have really looked at them. A strict southeast line drawn on these maps would
have left on the French side of the line virtually ail the regions now comprising the
so-cailed "B.E.T.", as these regions appeared on those maps. This is again
demonstrated on M a ~ LC-M
s
22,23 and 24, which are overlay maps on which the
topography set out on each of the three older maps just mentioned has been
placed over a 1990 topographic map. The change in knowledge of the location of
topographic features is startling. The line drawn by the French on the NonAnnexed Mau (identified on each rnap as the east-southeast line according to the
Livre jaune map) was far to the north of the Tibesti &f
as shown on the maps
available in 1899. It is inconceivable that such a line was intended by the parties;
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but so far as the British were concerned at the time, it was only an illustrative
sketch map and so it "didn't matter much".

4.72 In the light of the above, the CM'S conclusions concerning
this map are conspicuously
These are:

-

The parties to the 1899 Declaration intended to delirnit
precisely their respective zones of influence;

Commenr There was no delimitation involved; a line was drawn to
limit the extent of France's tem'toria expansion toward the Nile.
Article 3 accorded no recognition to any French zone of influence;
and the Brihh repeatedly emphasized - to the Utromans, to the
Italians and to the French themselves - that no rights IO tenitory were
recognizeà, for the line had only a negative sense.

-

The resulting text, however, turned out to be ambiguous and
the words "en principe" in Article 3 show that only a general
indication of the direction of the line was intended;

Commenc To the contra? the direction was preciseb stated;
represented on a map as a smct southeast line, the line cam'ed out the
intentions of the parties based on the geography of the area as it was
understood ut the time and shown on contem orary maps. The words
"enprinci e" appear hvice in Article 2 Cfor t e segment of the line to
lIoN a the segment between 1IoN and lm,which contemplated
an exact boundary delimitation. In Article 3, the wordr do not modifi
the direction of the line but relate to the limitation imposed on the
French zone. As the L x explains, t se words no doubt were inserted
in anticipation of Ottoman concern .

R

nB

9g

-

The end point of the southeast line was intended to intersect
24"E "nettement au nord" of 15"N and necessarily north of
18"N,

Comment: The travaux establish quite the opposite: it was M.
Cambon who objected to Lord Salisbury's 19 March draft W n g the
point nt I g N , as ')ushing" the line too fur north. So the startingpoint
was changed back to 1YN. The
has discussed and annaed
incomplete travaux and hm, as a result, serious& misinterpreted the
documentary evidence.
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AREA COMPARISON

-

The line.on France's map (the Non-Annexed Mau) had the
effect of leaving in the French zone al1 of the "B.E.T.", as
shown on contemporary maps;

Comment: m e ; but so does a sm'ct southeast line when drawn on the
maps which were spread out before the negotiators in 1899.

-

The end point of the line on this map was at the intersection
of 24"E and 19"30'N, "au moins approximative";

Comment: False; the end point was ut about IPN, not a negligible
difference >the area falling behveen these hvo lines comprkes some
22,828 hm , approximately half the size of Switzerland or Denmark
(Mav LC-M 20). OfJicial French dis arches and illustrative sketch
maps 0% the years that followed s owed these lines to be quite
different .

R

-

The final paragraph of the Anglo-French Convention of 8
September 1919 sets out a verbal description of the same
line ("une description littéraire de la ligne figurant sur cette
carte~g");

Comment: Incorrect, for the reasons given above; IPN is not the
same Iine as 1P30JN,just as a rnap that was not annaed to the
Declaration cannot be called the "annexed map" (as the
repeatedly refers to this map).
CHAPTER IV.

THE 1900-1902 ACCORDS

4.73 Arnong the more conspicuous omissions from the list in
Annex 1 of the 1955 Treaty were the 1900 Franco-Italian Accord and the 1902
Anglo-Italian Accord (which was signed prior to the 1902 Franco-Italian Accord).
4.74 It appears evident that the 1900 Accord was left out by
mistake - in the rush to prepare and table this list as part of Annex 1 in the closing
hours of negotiations in August 1955. For the 1902 Accord appears in Annex 1 as
"les accords franco-italiens du ler novembre 1902, but there was only one
accord, expressed as an exchange of letters, just like the 1900 Accord. The 1900
79
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and 1902 Accords have always been considered together because the latter refers
to the former and explains and enlarges on it. It looks very much as if the "su
added to "accord was there because the 1900 Accord had been intended to
appear there but was omitted by mistake.

4.75 The
reflects some ernbarrassment over this; for it
advances the rather weak explanation, seemingly to cover up the mistake, that
although there was only one 1902 Accord it was made up of a series of letters
exchanged and it completed an earlier exchange (that is the 1900 Accord, which
was carelessly overlooked), and hence the use of the plural tenu " ~ c c o r d s " ~
It ~ .
is indeed embarrassing that the 1900 Accord was omitted; but it did not matter
much, since being on or off the Annex I list did not establish whether an
agreement was "en vigueur" in 1951, the ovemding criterion of Article 3 of the
1955 Treaty. Chad has produced evidence in the CM to establish that neither the
1900 nor the 1902 Accord was "en vigueur" in 1951g2.
4.76 Accordingly, the 1900-1902 Franco-Italian Accords will be
considered together.
S ~ O1. N Background of the Accords
4.77 It is important to understand the background of these
Accords, for the
gives an inaccurate account, slanted to support its
interpretation of them. This background is initially discussed in the CM'S
Introduction, described there as being a situation where Italy was seeking English
and French recognition of an Italian sphere of influence in Tripolitania in return
for Italy's acceptance of the Anglo-French "partage".
4.78 This is not at al1 the case. Italy did seek to have its position
recognized as heir-apparent to Tripolitania in the event of the collapse of the
Ottoman Empire, but the proposa1 was rejected out of hand by the British and
the ~ r e n c h Furthermore,
~~.
as Great Bntain repeatedly told everyone, the 1899
Declaration did not involve any assertion or recognition of the acquisition of
rights by France north of 15"N latitude; it was not a "partage" or a delimitation.
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The CM consistently disregards the fact that, pnor to the 1912 Treaty of Ouchy,
Italy was only a concemed bystander, anxious to preserve the status QUO in the
Mediterranean and to have undertakings from Great Britain and France that the
1899 Declaration did not imply that either Power had designs on Tnpolitania.
But Tripolitania was then under Ottoman sovereignty, and Tripolitania's
hinterland rights were an Ottoman concern. Italy had no status to agree to
anything in respect to any boundanes or territorial claims in the region; and the
1902 Accord was not at al1 the recognition by France of an Italian zone of
influence in Tripolitania, as the CM wrongly contendsM.
4.79 The CM attempts to develop two other themes: (i) that the
Italian Govenunent disavowed the Ottoman claim to a Tripolitanian hinterland,
thereby laying the groundwork for what the CM claims was a renunciation by Italy
in the 1902 Accord of any claim to Ottoman rights in the hinterland; and (ii) that
slowly but surely Italy came to recognize formaiiy the Anglo-French "partage".
These dual themes are expressed in this way in the CM:
"L'Italie a, par la voix d e ses représentants les plus autorisés, fait
immédiatement savoir qu'elle se désolidarisait de la Sublime Porte
et, progressivement, elle en
venue à reconnaître formellement
le partage franco-britannique%

.

9,

The support for these arguments is said to be found in three events: (i) a speech
of Foreign Minister Admiral Canevaro to the Italian Senate on 24 April 1 8 9 9 ~ ~ ;
(ii) the 1900 ~ c c o r dand
~ ~ (iii)
; a declaration of Foreign Minister Prinetti to the
Italian Parliament on 14 December 1901g8. Each will be discussed in turn below
in an analysis that demonstrates that none had the meaning or effect ascribed to
them in the CM.
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S m o 2.~

Canevam Sueech (1899)

4.80 According to the CM. in this speech Admiral Canevaro
"implicitly approved" the 1899 Declaration at the same time as he "denounced the
exaggerations" set out in the Ottoman protests against the Declaration. Chad has
only annexed short extracts from the speech taken from the LAF~
,'
although
the original text was deposited with the Registrar as a Production. Libya has
annexed hereto the text and a full translationg0.
4.81 Admiral Canevaro's tour d'horizon - purely descriptive in
character - is taken by Chad to constitute, first. a forma1 recognition, in principle,
of the "bien-fondé" of the acquisition by the Powers of zones of influence in this
part of Africa; and second.Italy's renunciation of posing as successor to Turkey's
claimed rights, "droits qu'elle lui conteste formellement . . . ~ ~Inl .its Introduction,
the
describes the speech as an "implicit approval" of the 1899 Declaration
and a "denunciation of the exaggerations" contained in the Porte's protest against
the Declaration. The
attempts to make these conclusions regarding the
speech appear reasonable by adding:
"Sans doute, ce discours ne constitue-t-il pas - pas encore - la
reconnaissance expresse du tracé de la limite de l'expansion
fran se convenue entre la France et la Grande-Bretagne en
1899%B
."
4.82 Of course, as to the first point, Chad's basic premise is
wrong. North of 1YN latitude, the 1899 Declaration involved no assertion of any
temtonal rights or interests. The British insisted that the text of Article 3
reflected no recognition on their part of French rights; the southeast line had only
a negative sense. Regrettably, the CM has failed to refer to the evidence during
the period 1899-1902 that reveals Italy's realviewsg3. This evidence includes:
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Speech of Foreign Minister Admira1 Canevaro to the Italian Senate on 24 April 1899,
LC-M 11, hereto.
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Ibid.
-
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-

British reassurances to Italy by Lord S a l i s b q in 1899 and
Lord Cume in 1 9 0 2 ~ ~ ;
Italian statements to the British in 1898, 1899 and 1902 that
so long as the 1899 Declaration affected only regions south
of 15"N latitude it was of no concern to ~ t a l in~ 1898
~ ~ ;
Admiral Canevaro had said, however, even before the
Declaration had been negotiated, that should its effect -

"... extend north of that parallel, so as to
include part of the Hinterland of Tripoli, the
status auo in the Mediterranean, which Italy
regarded a f such vital importance, would
be affected$8.8

-

The remonstrations made by Admiral Canevaro to the
British and the French immediately afier the Declaration
became known, prompting French Ambassador Barrère to
suggest that he be authorized:

"...à déclarer le cas échéant que nous n'avons
aucune vue sur la Tripolitaine et
hinterland légitime (puis-je dire cela?)$Y,,
.
Italy was in no position to make a formal protest; Tripolitania was under Ottoman
sovereignty, and it was up to the Porte to protest any violation of its hinterland,
which indeed the Porte did most vigorously at the time. So Italy's potential
interests were protected. Neither Admira1 Canevaro nor Messrs. ViscontiVenosta or Prinetti expressed any views that could be interpreted as an "implicit
approval" or a recognition of the "bien-fondé" of an extension of the French zone
of infiuence into the area above 15"N latitude. In fact that would have been quite

94

See,LM. para. 5.59.

95

See,LM, para. 5.61.

96

LM. British Archives Annex, pp. 73-75. It is interesting to note how carehlly Italy
expressed its interest. It was for the Ottoman Empire to protest intrusions on its
hinterland rights; but Italy had a legitimate interest, guaranteed by Treaty, to see that the
status g-in the Mediterranean was maintained.
-

97

LM, French Archives Annex, p. 49.

impossible: the 1899 Declaration contained no assertion or recognition of
territorial rights north of 15"Nlatitude98.
4.83 As to the second point, relating to what is described
vanously in the CM as a denunciation of the Ottomans' exaggerated hinterland
claim or as renunciation by Italy of any claim to Ottoman hinterland rights, it is
tme that Admiral Canevaro, in his speech, made a few disparaging remarks about
the extent of the Ottoman claim. This was a rather harmless way to cuny favour
with the French, from whom he was trying to get a declaration concerning
Tnpolitania, and to please Italy's partner in the Triple Alliance, Germany; for the
1890 Ottoman claim extended far south of Lake Chad into a region that Germany
and Great Bntain had only recently divided between them (Mau LC-M 12
referred to at paragraph 4.11 above).
Italy's concerns would have been aroused only if temtory to
the north of 15"N latitude became involved; and Great Britain had assured Itaiy
that the Declaration had not affected any territorial nghts in that region. The
1890 Ottoman claim had a certain logic, for it was constructed around the trade
routes. However, its southem reach became unrealistic in the face of the fastmoving events occurring in the region south of Lake Chad. Admiral Canevaro's
remarks may have been cntical of the extent of the Ottoman claim; but his
position had been made clear that Italy regarded any assertion by the French of
rights north of 15"Nas threatening the status auo.
4.84

S m o 3.~

Prinetti Declaration (1901)

4.85 Prinetti became Italian Foreign Minister not long after his
predecessor, Visconti-Venosta, had completed the exchange of letters with
Ambassador Barrère that constituted the 1900 ~ c c o r d ~H ~e wanted
.
to make
public that part of the 1900 Accord relating to ~ r i ~ o lAfter
i ~ ~a long
~ . period of
discussion, the text of what he might say regarding that secret Accord was agreed,
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In his speech, Admira1 Canevaro expressly took note of the fact that the 1899 Declaration
"has a negative character and is binding only on the Wo countries who signed it ...'.
LCM 11, hereto, p. 4 of the English translation.
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word-for-word, with the French Government; and he included the agreed
statement in a speech to the Italian Parliament on 14 December 1901.
4.86 The CM contends that this statement confirmed the 1900
Accord concerning the limits of the French zone of influencelO'. Shortly after
Prinetti's speech, the French Foreign Minister Delcassé, in a speech to the
Chambre des Députés on 21 January 1902, also made a reference to the 1899
Declaration and its relationship to Italy. The CM argues that the "parallélisme" of
these two statements and "l'identité des termes utilisés" were striking and
confirmed the agreement between the two countries as to the limit of the French
zone of influence102.
4.87 A comparison of the Italian and French statements reveals
this is not so at al]. Signor Prinetti's carefully worded statement, in the translation
set out in the CM. advised the Italian Parliament that France had assured Italy
that the 1899 Declaration:

"... marquait pour la France, par rauuort à la réeion attenante à la
frontière orientale de ses possessions africaines et en particulier
ar rapport au vilavet de Tri~oli,province delgFmpire turc, une
fmite qu'il n'avait pas l'intention de dépasser ... .
The CM wrongly paraphrases this statement this way: that the assurances given
Italy were that the Declaration "marque la limite de ses possessions africaines par
rapport au vilayet de ~ r i ~ o l i " ' O This
~ . paraphrase differs from Signor Prinetti's
statement in several respects:

-

of France's
There was no reference by Pnnetti to the
African possessions; he said that the Declaration marked a
limit that France had no intention of exceeding; there is a
world of difference between a recognition of a State's
possessions (which would imply recognition of the State's
effective occupation) and recognition of the fact that a State
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CM, p. 170, para. 103. Emphasis added. The text of this pan of the speech as set out in
CM'SAnnex 333 is incomplete.
-
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had agreed that it would not seek to acquire sovereignty
beyond a certain limit;

-

Pnnetti defined the limit that France did not intend to
exceed as being "par rapport à la région attenante à la
frontière orientale de ses possessions africaines et en
particulier par rapport au vilayet de Tripoli"1O5.

4.88 This difference can be seen on the map (Mau LC-M 27).
The French limit Signor Prinetti referred to only concemed the region to the east
of the eastern frontier of France's Afiican possessions in 1899, which is shaded
red. At that time, France's Afiican possessions were Tunisia and Algena; in the
south, the French were only just amving at Lake Chad. The map shows the
notional frontier of the v i v i of Tripoli as it appeared on the Non-Annexed
&. Signor Pnnetti's statement could not have concemed any French temtov
east of Toummo, and probably not even so far to the south and east. The a s
paraphrase of his statement obscures this fact and, as there summanzed, could
conceivably have embraced the entire area up to the southeast line s h o w on the
map.
4.89 Tuming to M. Delcassé's supposedly parallel speech using
identical terms, an examination of the text demonstrates that he did not Say the
same thing at al1 as Signor Prinetti. In fact, his speech greatly expanded the effect
of the Declaration, at least as conceived and publicly explained by the British. M.
Delcassé described the Declaration as "enveloppant définitivement" the
temtones of Borkou, Tibesti, Kanem, Baghirmi and Ouadaï. (It is interesting to
note in passing that missing from the list were the regions of Ounianga, Erdi and
Ennedi, revealing that France's interests lay in the western sector of the
borderlands region.) M. Delcassé then added that the Declaration:

"... forme ainsi pour nous,.par rapport aux autres pays et régions

attenant à la frontière onentale de notre domain el^, une
limite que nous n'avons pas l'intention de dépasser ... ."
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A more precise translation would replace "attenante"by "wntiguEm
and "en particulier"by
"précis6ment"or "notamment".
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The "parallélisme" and "identité des termes utilisés" are totaiiy missing. Signor
Prinetti's speech concerned no region lying east of Tournmo.

SECTION
4.

The 1900 Accord

4.90 This agreement is carefully analysed in Libya's Memorial,
which emphasizes the important fact about this Accord: that the part of it dealing
with the 1899 Declaration's effect on Tripolitania consisted of a purelv unilateral
statement made on behalf of rance"^. This unilateral statement concerned
only the effect of the Declaration on Tnpolitania-qenaica in the light of the fact
of Tripoli, to which was
that the Declaration had failed to mention the
joined the assurance that France had no plans to intercept "les communications
caravanières de Tripoli avec les régions visées par la susdite convention", a
reference to the 1899 Declaration.
4.91 The Accord consisted of a letter from Ambassador Barrère
to Italian Foreign Minister Visconti-Venosta dated 14 December 1900 and a
letter from the latter to the former of 16 December that made no reference at al1
to the 14 December letter. Each letter dealt with different subjects. Barrère
explained the intended effect of the 1899 Declaration. Visconti-Venosta's letter
recognized France's position in Morocco and reserved Italy's rights to develop its
influence in Tripolitania-Cyrenaica. Neither letter confirmed the statements
made in the other letter. Both letters specified that their contents were to be kept
secret.
4.92 The m s discussion of the 1900 Accord begins abruptiy:
"L'acceptation par l'Italie de la Déclaration de Londres de 1899 prend un tour
plus positif avec [the exchange of letters constituting the ~ c c o r d ] ~ ~ ~ . " A l r in
ead~,
one paragraph, the effect of Admira1 Canevaro's speech of 24 April 1899 has
moved from the alleged recognition by Italy of the "bien-fonde of the French and
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British zones of influence in Africa to the accevtance by Italy of the 1899
Declaration 109.
4.93 The CM tries to circumvent the strictly unilateral character
of the 1900 exchange by mentioning that it was the result of long, difficult
negotiations and ended up as an "accord équilibré", but there is no getting around
the form and content of the letters exchanged - it was not a bilateral agreement in
any sense of the term. The letters were unilateral statements of position. It is
therefore totally incorrect to describe the Accord in the following way:

"il résulte de cet accord que l'Italie reconnaît non seulement la
validité de principe du partage opéré ar the 1899 Declaration] ce qu'avait déjà fait l'Amiral CANE AR l'année précédente -,
mais également celle de la limite de la sphère d'infiuence française
en résultant et qu'elle se satisfait de l'assurance donnée par la
France selon laquelle la sphère d'influence française déterminée
par [the 18RDeclaration] n'empiètera pas sur la Tripolitaine
Cyrénaïque ."

S

6

-

4.94 Italy recognized nothing at al1 in this Accord conceming the
1899 Declaration; and France's unilateral statement dealing with the effect of the
1899 Declaration referred to the limit of the French sphere vis-à-vis Tripolitania Cyrenaica as well as its effect on the trade routes running from Tripoli south into
the sudanlll. The reason for this is evident: the 1899 Declaration had omitted
any reference to the
of Tripoli (which embraced both Tripolitania and
Cyrenaica), and Italy wanted to understand what the consequences of such an
omission were. This was the subject M. Barrère addressed in his letter. There is
no basis at ail for the m s assertion that Italy had indicated that it was satisfied
by France's assurance, in any event; and Signor Visconti-Venosta did not even
acknowledge it in his letter constituting the exchange.
-

-
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Compare, CM, p. 168,paras. 94 and 95. However, the
makes an important admission
here: that the 1900 Accord was certainly not a boundary delimitation treaty. The
importance of this admission lies in the fact that it would not be possible to argue that,
even though the 1900 Accord was not "en vigueur" in 1951,under international law as
reflected in Article 11 of the 1978 Vienna Convention on Succession of States in respect
of Treaties, the boundary established by the 1900 Accord, or the obligations and nghts
relating to the regime of such a boundary, were passed on to Libya, nevenheless. For no
boundary was involved.
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See. LM, p. 47,fn.53,where "the Sudan" is defined to mean the area lying south of the
Sahara.

4.95 The statement of M. Barrère as to the intent of the
Declaration lacked precision112. When Signor Prinetti made his carefully
worded, pre-negotiated statement on 14 December 1901 disclosing in a guarded
fashion France's secret assurance, however, it was clear that both France and Italy
- for this was a formally agreed text, as the CM points out - considered France's
assurance concerning the effect of the Declaration on Tripolitania-Cyrenaica to
concern areas no further south or east than Toummo, as explained and illustrated
above (Mau LC-M 27). In contrast, the statement in M. Delcassé's speech was a
s e l f - s e ~ n gstatement by the French Government that went well beyond the
agreement reached with Great Britain in the 1899 Declaration. It is
understandable that Italy should subsequently seek to clarify the meaning of
France's assurance in 1900. For one thing, as the LM demonstrates, the
boundaries of Tripolitania had never been ïked by any form of agreement113.
This led to the 1902 Franco-Italian Accord.
S m o 5.~

The 1902 Accords

4.96 It is the 1902 Franco-Italian Accord to which the following
discussion will be pnmarily directed. But, first, a brief consideration of the other
1902 Accord - the Anglo-Italian Accord - is in order; for there were two 1902
Accords entered into by Italy: one with France; and one with Great Britain, which
preceded the 1902 Franco-Italian ~ c c o r d l l ~ .
(a)

The 1902 Anelo-Italian Accord

4.97 The CM states that Chad could h d no evidence of such an
agreement with Great Bntain, although it turned up documents indicating
discussions between Italy and Great Britain in 1901-1902 that show Italy seeking
from Great Britain assurances similar to the 1900 French assurance^'^^. On the
basis of these incomplete documents, the CM clairns to find evidence of the
"reconnaissance par l'Italiewof the 1899 Declaration. The CM goes further as to
the sigruficance of this incomplete evidence:
112

The British Foreign Office at the time expressed a lack of understanding as to what M.
Barrkre meant in this letter. Sec. para. 4.104, below, fifth item.
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"... cet échange de vues confirme de la manière la plus claire que
l'Italie, loin de contester la validité [of the 1899 Declaration], se
montre au contraire très soucieuse d'obtenir l'assurance que la
ligne convenue constitue une limite de leurs zones d'influence
respectives par rapport à la Tripolitaine quel# la France, ni la
Grande-Bretagne n'ont l'intention de dépasser ."
Libya's Memonal has fiiled this gap in Chad's research. There was indeed an
Accord reached, and it is of an importance equal to that of the 1900-1902Accords
and well deserved a place on the 1955 Treaty's Annex 1list, since Great Britain's
interpretation of the 1899 Declaration, prima facie, had a value equal to that of its
CO-signatory.

4.98 The Anglo-Italian Accord does not support the CM'S
assertions quoted above. This passage from the CM impiies that it is meaningful
that Italy did not contest the validity of the 1899 Declaration. Why would Italy
have wanted to? And on what basis could it have done so, given that the temtory
was under Ottoman rather than Italian sovereignty? The 1899 Declaration was
between Great Britain and ~ i a n c e . It is of interest that Germany did raise a
makes no reference
question concerning the Declaration in 1899 - a fact the
to at al], but which was discussed in full in the &1117. The German enquiry
resulted in the German Government making plain that the Declaration was to be
regarded as res inter alios acta. However, Germany did have a legitimate
concern, for it had recently acquired possessions adjoining the area of Lake Chad,
where French troops had just started to appear. In contrast, Italy had no rights
whatsoever, in 1899 or in 1902,in this part of Africa; the area was part of what the
Ottoman Empire claimed to be the Tripoiitanian hinterland. So Italy had no
standing even to make a forma1 enqujS as Germany did, let alone challenge the
Declaration's validity, which neither Italy nor Germany had any reason to do.
However, Italy strongly voiced, privately, its concern to both the British and the
French, a fact reflected in Admira1 Canevaro's speech discussed above118.
4.99 As to the second part of the passage, Italy was indeed
anxious to obtain from Great Britain assurances comparable to the French
assurances; in fact, Italy had sought a tripartite agreement of some kind, but this
116

CM,p. 170, para. 101.

117

LM.paras. 5.56-5.57.

118

Sec. para. 4.80, g S., above.

had been rejected1l9. But the 1900 French assurances had nothing to do with "la
ligne convenue" between Great Britain and France referred to in this passage - an
obvious reference to the Article 3 southeast line. The 1900 Accord only
concemed the area no further south or east of Toummo, as explained above.
4.100 It is important at this juncture to grasp why Italy needed
assurances from Great Britain as well as from France concerning the effect of the
1899 Declaration. The French assurances in 1900 concerned oniy the western
frontier of Tripolitania and the trade routes on the West mnning south from
Tripoli, for that is where French interests lay and where France's possessions of
Algeria and Tunisia were. Indeed, it was to that sector of the Tripolitanian
frontier that Signor Prinetti referred in his 1901 speech. It was the British, on the
other hand, who were interested in the area to the east of Tripolitania-Cyrenaica
(see the area shaded blue on Mau LC-M 27 referred to above at paragraph 4.88).
Accordingly, whilst the 1900 Accord between France and Italy had nothing to do
with the famous southeast line of Article 3 of the 1899 Declaration -for that lay to
the east -,but oniy with the western part of Tnpolitania as far as Toummo, the
1902 Accord between Great Britain and Italy was directly concemed with the
southeast iine, for it affected the eastern limits of Tripolitania-Cyrenaica. Here
the British were interested. not the French.
4.101 Like the 1900 Franco-Italian Accord, the 1902 Anglo-Italian
Accord was comprised of an exchange of documents:

-

A British Declaration dated 11 March 1902, referring to the
Article 3 southeast line and stating that (i) the 1899
Declaration did not purport to deal with the rights of other
Powers (res inter alios acta), and (ii) in particular, rights in
respect to the v&gt
of Tripoli and the Mutessarifik of
Benghazi remained unaffected120.,

-

A further statement in the same British Declaration to the
effect that Great Britain had no designs on Tripoli and
wished to maintain the status quo in the Mediterranean -but
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if that should be altered, it should, subject to certain
limitations, be altered in conformity with Italian interests;

-

A copy of Lord Lansdowne's dispatch of 7 March 1902,
which was a statement of Great Britain's interpretation of
the 1899 Declaration;

-

A copy of the Barrère letter of 14 December 1900
comprising a part of the 1900 Accord.

Lord Lansdowne's dispatch was handed to Foreign Minster Prinetti on 11 March;
on 12 March Lord Cume, the British Ambassador, handed Prinetti the
Declaration dated 11 March. At the same time, Prinetti handed Lord Cume a
copy of the Barrère letter that was part of the 1900 Accord.

4.102 So far as the present dispute is concerned, the Angio-Italian
Accord is in many ways more significant than the Franco-Italian 1902 Accord that
followed it. For the latter was a clarification of the 1900 Accord with respect to
the meaning of the 1899 Declaration vis-à-vis ~~renaica-~ri~olitania'~'.
The
importance of the agreement with Great Britain was that, aside from the
assurances covering Tripolitania, the British Government informed the Italians
what the British regarded the intent of the Declaration to be.
4.103 The dispatch of 3 February 1902 of Lord Lansdowne, the
British Foreign Minister, to Ambassador Currie in Rome is, thus, a key document
in this case122. This is so not only because of its expression of the British
Government's views as to the meaning and effect of the 1899 Declaration, but
also because it was formally handed to Italy as part of the exchange of documents
constituting the Angio-Italian 1902 Accord.
4.104 Briefly summarized, this dispatch contained the following
important information and explanations:
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-

-

-

It had been prepared in response to Signor Prinetti's
complaints that Great Britain had not communicated with
Italy about the 1899 Declaration;
Italy's concem- was related to Tripolitania's "hinterland",
identified as the area north of 15"N latitude; if the
Declaration affected that area, it disturbed the status quo in
the Mediterranean in the eyes of the Italian Govemment;
Lord Salisbury had understood this in 1899, and as a result
the line in the Declaration (Article 3), to the east and west
of which Great Britain and France each undertook not to
acquire temtory or influence, was not drawn further north
than 1YN latitude:
'To the north of that degree the line
represents merely the limit beyond which the
French Government would not at any time
advance its pretensions";

-

-

Article 3 of the Declaration was worded in a negative
manner and contained "no recognition of rights nor any
pronouncements on temtorial clairus':
The British Govemment had been shown confidentially the
text of the 1900 Accord and could not understand the
bearing of this assurance by France on the
of Tripoli,
which lay to the north of the Tropic of Cancer and, hence,
outside the scope of the Declaration;

Comment: Evidentb the British Government had overlooked the
western boundary of mpoli adjoining France's possessions of ïùnisia
and Algena.

-

-

The Declaration insofar as it affected the "Hinterland of
Tripoli", was entirely without prejudice to the rights of other
powers;
The southern boundary of Tripoli did not appear to have
been very accurately defined - but al1 of it lay to the north of
the point where the Article 3 southeast iine commenced;

Comment: ï2LT LT a refrence to the notional fronder depicted on the
Non-Annexed Mao as the wavy, dashed line around "7Epolitania"
(Mao LC-M 27,paragraph 4.88, above).

-

-

Great Britain was not prepared to state that it would
remain, then and thereafter, disinterested in Tripoli for that
would, inter alia. violate the spirit of treaty engagements
with the Ottoman Empire, as Lord Salisbury had pointed
out in 1899, when the same suggestion had been made by
Italy;
The formula of the 11 March Declaration as an alternative
was authorized to be presented to the Italian Government.

4.105 One final point about Italy's 1902 Accord with Great Britain
remains to be made. In the documents that were exchanged and that compnsed
the Accord, nowhere did Italy recognize, acknowledge, accept or approve
anything. Great Britain's aui'd pro auo lay elsewhere: this assurance to Italy
substantially lessened Italy's dependence on the Triple Alliance and the tensions
it had caused and this was essentiaiiy what both Great Bntain and France had
sought in these 1900-1902Accords.

(b)

The 1902 Franco-Italian Accord
(i)

Background

4.106 It was in the 1902 Accord between Italy and France that the
Non-Annexed Mau was first formally acknowledged by another Power; and for
that reason, just as that map is pivota1 to both Chad's first and second theories, so
is the 1902 Accord. The CM claims that this Accord, which was preceded by the
Canevaro speech in 1899 and the declarations "croisées" of Prinetti and Delcassé
in 1901-1902, constituted the "recognition by Italy of the French zone of
i n t l ~ e n c e " ~The
~ ~m
. s introduction States that by this Accord
zone of
influence over Tripolitania was also recognized by France. The second assertion
has already been shown above to be wrong; it may have been Italy's aim, but
Great Britain and France had flatly rejected such a proposition. So it is
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appropriate to tum to the first argument - Italy's aileged recognition of a French
zone of ixüiuence.
4.107 Lord Lansdowne's dispatch of 3 February 1902, just
discussed, demonstrates that Great Britain considered at the time that no such
French zone of inûuence had either been asserted by France or recognized by
Great Bntain in the 1899 Declaration (at least north of 15"N latitude). Since the
claim to a French zone reposes on the intended meaning of the Declaration, it
would appear difficult to argue that Italy recognized rights that are based on an
instrument which did not give rise to such rights, at least in the view of the cosignatory, Great Bntain.
4.108 Yet the CM makes just such an argument, starting off by
saying that, in fact, the 1900 Accord was sufficient in itself to constitute such a
recognition124. This is a strengthening of what the CM claimed for the 1900
Accord only a few pages back. However, the CM quite correctly bnngs out the
fact that the main concem underlying the conclusion of the 1902 Accord was
Italy's membership in the Triple Alliance, which was being renewed, and this
c o n f i s what was just said above conceming Great Britain's guid uro q- in its
1902 Accord with Italy.
4.109 In this regard, the
refers to the 1912 explanatory
memorandum of M. Barrère in which he set out in great detail the background,
purpose and meaning of the 1902 ~ c c o r d l What
~ ~ . is striking about Ambassador
Barrère's 1912 report is that there is not a word in it about the Accord's effect as
now alleged by Chad: that is (i) Italy's recognition of the French zone of
influence; (ii) Italy's acceptance of the boundary of Tripolitania shown on the
map referred to; (iii) Italy's acceptance of the southeast line; (iv) Italy's
renunciation of Ottoman temtonal daims. As Libya observed in its Memorial, it
is inconceivable that M. Barrère, a person intimately connected with this Accord,
would have failed to point out these effects in his report to Foreign Minister
Poincaré, who had cailed for the report at a time when abrogation of the 1902
Accord was seriously under consideration by the French Government, if such
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The memorandum is discussed in and annexed to the LM.paras. 5.99-5.102 and French
Archives Annex, p. 134.

effects were then believed by the French Govenunent to result from the 1902
Accord.
(ii)

Fonn and Text

4.110 Tuming to the form and text of the 1902 Accord, the CM
concedes that the 1900 Accord was not bilateral, in contrast to the 1902 Accord,
which it claims confirmed the 1900 Accord and was a new recognition by Italy of
the validity of the French sphere of influence established by the 1899
~ e c l a r a t i o n l ~The
~ . CM then launches into one of its many flights of fancy. It
asserts that the effect of the 1900 Accord was to "'légitimer' globalement la
Déclaration de 1899"; and that the 1902 Accord, in tum, brought to the
Declaration:

"...une précision fondamentale concernant le tracé de 'la limite de
l'expansion française en Afrique septentrionale' expression qui
renvoie non au texte de la Déclaration de 1899 - qui, pour des Etats
n'ayant pas participé à son élaboration, pouvait sembler ambigü ...mais à la $aEfe qui y est annexée dans tous les documents français
officiels ... ."
Though this analysis of the text is totally wrong, it is skillfuly crafted to fit the first
two theories of Chad's case.
4.111 The
in the 1902 Accord referred to in this passage
was to the Barrère letter of 14 December 1900, comprising the first part of the
1900 Accord, and to the explanation allegedly given to Signor Visconti-Venosta at
that time. As already mentioned, the Barrère letter was not very clear; the British
had had difficulty understanding it, as Lord Lansdowne's dispatch revealed, and
Signor Prinetti wanted its meaning clarified. in his statement to the Italian
Parliament on 14 December 1901, he had stated what it meant, and what he said
at that time had been carefully worked out and approved by the French
~ o v e m m e n t l ~This
~ , was that the assurances given Italy in M. Barrère's letter
concerned the limit of French expansion in the regions immediately to the east of
France's possessions of Tunisia and Algena, which adjoined the western frontier
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of the v i v i of Tripoli. Thus, the regions concerned extended no further south
or east than Toummo. However, the boundaries of Tripolitania had never been
defined. So Prinetti sought to clarify by the 1902 Accord where the Tripolitanian
frontier was regarded to lie for purposes of knowing where France regarded its
limit of expansion to be between its African possessions, Tunisia and Algena, and
the
of Tripoli. There could have been no question of delimiting this
boundary at the t h e , for Italy had no standing to make such an agreement:
Tripolitania was a part of the Ottoman Empire. Of course, this was only a rninor
aspect of the 1902 Accord, the impetus behind which had been the imminent
renewal of the Triple Alliance and Italy's renewal of its membership in it129.
4.112 The 1902 Accord was indeed a bilateral agreement: the
letters exchanged were almost identical130. Its stated purpose was to "préciser
les engagements" resulting from the letters exchanged in 1900131. It will be
recalled that these undertakings concerned Italy's interest in TripolitaniaCyrenaica and France's interest in Morocco. The 1900 Accord had not been
even-handed, however: Italy's rights to develop its interests in Tripolitania arose
only if France's position in Morocco was modified. Signor Prinetti sought in 1902
to correct this i m b a ~ a n c e l ~ The
~ . opening paragraphs of each 1902 letter
resolved this problem, leaving Italy free to develop its sphere of influence in
Tripolitania-Cyrenaica and France free to do so in Morocco. The French sphere
of influence recoenized bv Italy related to Morocco alone.
4.113 The travaux show that the sentence in which reference is
made to a map was inserted at the request of Signor Prinetti. This reflects the
fact that he wanted to establish for purposes of the iimits of French expansion at
least approximately where the Tripolitanian frontier lay on the side adjoining the
French possessions (not the entire French "domaine", as M. Delcassé later
described it)133. This concerned only the western frontier of Tripolitania as far
as Tournmo. That was the sole purpose of adding this reference to a rnap, which 129
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International A m r d s and Aereements Annex, No. 7.

it is emphasized once more - was included at the reauest of Italy. The text of this
sentence was this:

''il a été expliqué à cette occasion que, par la iimite de i'expansion
française en Afnque septentrionale visee dans la lettre précitée de
Votre ExceUence du 14 décembre 1900, on entend bien la frontière
de la Tri~oiitaineindiquée par la carte annexée à la déclaration du
21 mars 18984additionnelle à la Convention franco-anglaise du
14juin 1898 ."
4.114 This added sentence mentions the lirnit of French expansion
referred to in M. Barrère's 1900 letter in describing the effect of the 1899
Declaration; and it says that this lirnit was set by the Tri~olitanianboundaq
shown on the map referred to. As Signor Prinetti's speech had made clear, it was
only the boundaxy between Tripolitania and the French possessions on its West
that were of concem. The
advances an argument - never put forward before
by either France or Chad - that in the 1902 Accord Italy recognized the French
zone of influence as extending to the wavy, dashed line shown on the map as the
Tripolitanian boundaxy, but that France's agreement with Great Britain to limit
French expansion to the ~ r t i c l e3 southeast line prevented Fraice from taking
full advantage of the 1902 Accord. In addition, the CM concludes that this
alleged recognition by Italy of the French zone right up to the Tnpolitanian
boundaxy as shown on the map was a renunciation of any future reliance on the
Ottoman claim to a Tripolitanian hinterland135.
4.115 This argument is completely wrong for al1 sorts of reasons,
among which are the following:

-

The 1902 Accord makes a renvoi to M. Barrère's unilateral
declaration of 14 December 19Oû as to the limits of French
temtorial expansion imposed by the 1899 Declaration; it is a
bilateral agreement as to the meaning of a unilateral
statement whose unilateral character it did not alter;

-

A map is referred to for the purpose of indicating the
notional Tripolitanian frontier that supposedly was pointed
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out to Signor Visconti-Venosta in 1900, presumably on the
basis of the same map;

-

The reference to the French limit of expansion reverts back
to M. Barrère's explanation in 1900 of the 1899
Declaration's meaning; there was no recognition by Italy of
anything in the 1900 Accord, and this part of the 1902
Accord is restricted to a clarification of M.Barrère's
explanation in 1900;

-

Signor Prinetti's statement, approved word-for-word by the
French Government, makes clear that the 1900 Accord only
concerned Tripolitania's western boundary, which could not
have concerned areas south or east of Toummo;

-

The key sentence refemng to a map was added to the 1902
Accord at Italy's request; it is hardly plausible that Italy
added a provision that was intended to recognize a French
zone of influence north of 15"N latitude when Italy had so
clearly stated to Great Britain that if the Declaration
affected such a region it would be deemed to disturb the
status auo in the Mediterranean - and the British
Govenunent had assured the Italians that the Declaration
did not have that effect;

-

In any event, Italy had no standing to agree where the
boundaries of Tripolitania were, for Tripolitania was under
Ottoman sovereignty; nevertheless, Italy was a concerned
bystander, anxious to maintain the status
and hence
had sought this clarification in 1902 of M. Barrère's 1900
statement.

(iii)

Reference to the Non-Annexed Map

4.116 The travaux of the 1902 Accord reveal that the fïrst draft of
the text of this sentence tabled by Signor Prinetti referred to a map attached to

the 1898 ~ o n v e n t i o n ' ~ ~There
.
had, in fact, been two maps referred to in that
Convention and annexed to it137; but the reference obviously was wrong and was
corrected. In doing so, it can only be presumed that M. Barrère inaccurately
informed Signor Prinetti that a map had in fact been annexed to the 1899
~eclarationl~
Perhaps
~.
M. Barrère should not be criticized too harshly for this
deception since the only line on the map of relevance to the Accord under
negotiation was the notional Tripolitanian frontier - the wavy, dashed line - and
this had not appeared before on any other map. Moreover, no Tripolitanian
frontier had been referred to or in any way involved in the 1899 Declaration; it
was a line gratuitously added by the French when they prepared the map for
attachment to the Livre iaune text. So this may have been a practical means of
iiiustrating what M. Barrère had meant in 1900 in his reference to the
of
Tripoli; and whether or not the map had actually been annexed to the
Declaration might reasonably have been regarded as a matter of no importance
for that reason.
4.117 An additional important point that emerges from the parts
of the CM analysed above is that Chad concedes that the line referred to in the
1902 Accord was the line on the Non-Annexed M ~ Q
depicting the notional
Tripolitanian f r ~ n t i e r l ~ ~ .
4.118 After its completely flawed analysis of the text of the 1902
Accord, the CM tums to what Chad regards to be its signincance. Briefly
summanzed, this is that in the 1902 Accord: (i) Italy accepted the 1899 "tracé"
thus overcoming the limitations othenvise imposed by the principle res inter alios
acta; (ii) Italy accepted the Tripolitanian boundary aUegedly shown on the NonAnnexed Mau; and (iii) Italy renounced the rights claimed by the Ottoman
~ m ~ i r e ' ~ 'Quite
.
a tau order for the 1902 Accord to fill! M. Barrère would have
been the first to be astonished!
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4.119 It is here that one of the more inconsistent arguments in

Chad's case makes an unobtrusive appearance. It has just been noted that the
CM concedes that the line referred to on the map by Signor Prinetti was the wavy,
dashed line depicting the notional Tripolitanian frontier. That line had no
connection with the 1899 Declaration and was not referred to in it. Suddenly, the
CM asserts that through the 1902 Accord Italy accepted the "tracé de 1899". This
cari only be a reference to the Article 3 southeast line.
4.120 The

CM'S

line of reasoning is the following. The
declarations of Admiral Canevaro and Signor Pnnetti and ("de façon plus claire
encore") the 1900 exchange of letters constituting that Accord had the effect of
making opposable to Italy the "tracé" of the 1899 Declaration because (i) Itaiy
had recognized the "partage" between Great Britain and France resulting from
the 1899 Declaration; (ii) as a result, the contents of the 1899 Declaration became
opposable to Italy; and (iii) since the Declaration fixed the "tracé des zones
d'irduence convenues, ce tracé est, du même coup, accepté par [Italy]11141
. nis
sort of reasoning bnngs to mind a rock tumbling down a snow-covered mountain
side, gathenng snow around it as it descends, growing into a bigger and bigger
snowball, until it comes to a stop at the bottom; and then the sun comes out and
in a short time it is only a rock again. Chad's argument is built on a series of
incorrect statements - as already demonstrated which snowball into several
extraordinary conclusions each of which is as invalid as its components.

-

4.121 In the 1902 Accords, a reference is made to the

'Tnpolitanian boundary" - a notional frontier as shown on the Non-Annexed
Mar, -, not to the "tracé" of the 1899 Declaration. It was the 1902 Anelo-Italian
Accord that took note of the 1899 "tracé", but in the negative sense that it was a
limit to France's territorial expansion only and no recognition at al1 of any nghts
or interests north of 15"N latitude.
4.122 Now it will be noted that the conclusions set out in
paragraph 4.120 above are al1 based on the 1899 Declaration, the Canevaro and

Pnnetti speeches and the 1900 Accord, al1 of which preceded the 1902 Franco-
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Italian Accord. So, by 1902, supposedly the die had been cast. However, the
contends that the 1902 Accord added "deux précisions supplémentaires ...,9142.

-

The 1902 Accord referred not to the text of the 1899
Declaration but to the rnap annexed:
"C'est donc le tracé de la limite entre les zones
française et britannique figurant sur cette carte que
l'Italie reconnaît ainsi implicitement sans qu'il soit
utile de Ig,,préoccuper du texte de la
;
Déclaration

Comment: By refening to the map, Chad argues, Ira& imulicitb
recognized the Article 3 southeast line.

-

But the 1902 Accord is not directed ('Gsé") at the Article 3
southeast iine but at the wavy, dashed line on the map
depicting the Tripoiitanian boundary (at least up to the
Tropic of Cancer and 16"E longitude, the starting point of
the southeast iine).
(iv)

Italv's Alle~ed Recognition of a Tripolitanian
Boundary

4.123 From these "précisions"emerge three conclusions144..

-

First. Italy formally recognized Tripolitania's bounda~y,not
just its zone of infiuence;

Comment: Ira& had no standing nt the time to recognize either a
boundary or a zone of influence concerning mpolitania, a part of the
Ottoman Empire.

-

Second, "du même coup", the iine between Toummo and the
Tropic of Cancer, as s h o w on the map, became formally
recognized;
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Comment: The above comment applies here as well. It is here that
the tampered-with version of the Non-Annexed Mau appearing ut
page 162 of the m p l a y s a role. For as explained above stam'ng ut
paragraph 4.53 (and illustrated on Mau LC-M 25), this "extract"
appearing in the CM shows the wavy, dashed line encircling
"fipolitania" as an international bounday, whereas the NonAnnexed Mau, that is the Livre jaune map, of which itpurports to be
an "extract':did not. Thus, by refemng to the map, Itaiy could not in
1902 have accepted the line shown on that map as the Tripolitanian
boundary: no such boundary appeared on the Non-Annexed Mau that
Itaiy was shown, on& a wavy, dashed line, not identijîed in the map's
legerul, which represented a general or notional idea of where
Tripolitania'spontier was considered to lie.

-

Third. Italy admitted that France's sphere of influence could
extend up to the Tripolitanian boundaq;

Comment: Itaiy admitted nothing; the pam'es on& agreed to an
interpretation of M. Barrére's 1900 Ietter. In any event, no part of the
Tripolitanianpontier beyond Toummo was relevant to the 1900-1902
Accordî.
Then the CM adds this plaintive note:
"En réalité, la France se trouve empkchée, par son accord avec la
Grande-Bretagne, de s'étendre au-delà de la ligne de 1899 - sauf si
les deux parties en convenaient autrement - si bien que son
expansion se trouve bornée au Nord-Ouest du Tchad par la
frontière de la Tripolitaine définie par the 1902 A c dl et au
. $8
Nord-Est par la limite [agreed in the 1899 eclaration]
."

4.124 Al1 the flaws in this line of argument have been brought out
above. Most conspicuous among them is that Italy had no standing to recognize
any rights at al1 in the area, which were under or derived from Ottoman
sovereignty. Furthermore, the 1900-1902 Accords, insofar as the limits of French
expansion imposed by the 1899 Declaration were concerned, consisted of a
unilateral French statement and its interpretation. There was no Italian
recognition of anything at ail involved. Italian recognition concemed France's
position in Morocco. For these Accords, as to matters relevant to the present
case, were concerned with the meaning and effect of the 1899 Declaration on
Tripolitania. This is because Tripolitania had not been mentioned in the
Declaration, and Italy sought to be assured that this omission did not imply that
the status QUO so far as Tripolitania was concemed had been altered.
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At p. 195, para. 199, the
refers to a map to illustrate this
point, but apparently Chad has overlooked including this map in t h e m .

4.125 By this line of argument, the CM attempts to lay the
groundwork for the "interpretation" in the 1919 Anglo-French Convention of the
1899 line that had the effect of moving it northward by some 4" of latitude (from
approximately 15"35'N to 1Y30'N); and for Chad's contentions that Italy had no
standing to protest this major shift in the direction of the line since in 1902 it had
already agreed to aiiow France to extend its zone up to the Tripolitanian
boundary shown on the map. As just demonstrated, Italy did no such thing; and
the map portrayed no Tripolitanian boundary. Such a boundary is shown only on
the "extract" of this map that Chad placed at page 162 of the
- an utter
distortion of the Non-Annexed Mao referred to by Signor Prinetti in 1902.

(v)

Italv's Alleeed Renunciation of the Rizhts of the
Ottoman Empire: the CM'S Faultv Analvsis of
Ottoman Riehts and Claims

4.126 So far, two effects attnbuted by Chad to the 1902 Accord
have been examined and found to be incorrect - that Italy had forrnally
recognized the Tripolitanian "boundary" (the first conclusion set out in paragraph
4.123 above); and that this alleged fomial recognition included the line between
Toummo and the Tropic of Cancer (the second conclusion). The third effect
claimed is Italy's renunciation of the rights claimed by the Ottoman Empire. It is
here that the CM examines the Ottoman protests, contrasting the reactions of
Italy and the Ottoman Empire to what it calls the "partage des zones d'influence
française et britannique [by the 1890 and 1899 accords]":
"Contrairement à l'Italie, la Turquie, alors so v aine sur le Vilayet
de Tripoli, avait vivement réagi au partage ...' l 4 y ~
This passage contains its own answer to the argument: the Ottomans were
sovereign and protested vigorously; Italy had no legal standing to protest; and
certainly Italy had no power to "waive" any claims or rights belonging to the
Ottoman Empire. Certainly Italy went as far as it could in expressing concem and
getting assurances from Great Britain (in the 1902 Anglo-Italian Accord) and
from France (in the 1900-1902 Accords). That is what those Accords were al1
about! In 1912, when Italy inherited the Ottoman Empire's rights and titles in the
area, it inherited as well the strong record of Ottoman protests. It is noted, once
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again, that the &l makes reference to a "partage" of zones of influence. The
1890 Declaration could fairly be said to have accomplished such a "partage"; but
the 1899 Declaration north of 15"N latitude cleariy was nothing of the kind, as
Great Britain expressly pointed out to France, Italy and the Ottoman Empire a
number of times 147.
4.127 The British and French response to the Ottoman protests
cannot accurately be described as a "rebuffade" as the &l m a i n t a i n ~ ' ~ ~
Both
.
Great Britain and France initiaiiy reassured the Porte that no encroachments on
the temtorial rights of the Ottoman Empire were contemplated. Subsequently,
the French virtually ignored the protests, without making any serious attempt at
al1 to respond to the carefully reasoned notes and memoranda sent by the Porte
in support of the Ottoman hinterland
The British replies made the
point that the 1899 Declaration did not affect any nghts other Powers might have
in the region (res inter alios acta); and of course the British view was that it had
not even recognized a French zone up to the Article 3 southeast line, in view of
the negative way in which that Article had been drafted.
4.128 Just as France had done, the CM bmshes aside the Ottoman
claim:

"La doctrine de 1% oque
.
protestations de la ?purquie

&a."pas davantage pris au sérieux les

Only two sources, both French, are cited, one of whom, Rouard de Card, hardly
qualifies as a neutral observer, for he had been instrumental in constructing for
the French colonialists France's subsequently developed legal theories conceming
Libya's southern boundary. His work cited by Chad never attempts in any serious
way to examine the basis of the Ottoman claim151. This same imperious attitude
is reflected in the following statement in the CM:
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Pedone, 1910.

CM

describes the French response in 1899 as 'assez

"Par elles-memes, les prétentions de la Turquie à la souveraineté
sur la région située au Sud-Ouest de la limite fixée par la
à la zone d'influence française sont dénuées de
Déclaration de
tout fondement ."

1539

Part IV of Libya's Memorial demonstrated othenvise h considerable detail.
4.129 Characteristic of France's attitude in the past and of Chad's
attitude today as reflected in the CM.is the use of a double standard, under which
the fact is ignored that the supposed faults pointed to in the claims and actions of
the Ottomans - and later of the ItaIians and the Libyans - when applied to the
claims and actions of France (and now of Chad) would often have had an even
more serious effect. France had not even the semblance of a nght to claim a zone
of influence down to the Say-Barroua line in 1890, much of which lay south of
Tripoli, not ~ l ~ e r i a When,
l ~ ~ .in 1899, French forces started to arrive at Lake
Chad - hundreds of miles southwest of the Article 3 lime - Ottoman influence
(from Tripoli) and manifestations of allegiance to the Sultan (in Istanbul) had
long before existed in the area; If neither claim to title was perfect, certainly the
Ottoman claim had far more substance to it than that of France; and this was so
before the Ottomans acquired effective control over the borderlands region
starting in 1908. Moreover, the Ottoman claim set out in 1890 in notes to Great
Bntain and France included the areas now falling within the Libya-Chad
borderlands, which France's zone of influence down to the Say-Barroua iine did
not. Thus, in this respect, the Ottoman claim was a prior claim.
4.130 In its brief glance at the basis of the Ottoman claim - in one
short paragraph154 the CM quotes at random a few passages from one of the
Porte's protests and dismisses them without any examination of the underlying
facts and evidence or any consideration of what basis at al1 France had at the time
for asserting a contrary title. For example, the Ottoman protest of 13 May 1899
(the full text of which is annexed to the CM as Annex 62) emphasized that the
area in question was not terra nullius; yet the CM fails to deal with this critical
point that goes to the heart of the French (and now Chad's) claim to title. The

-
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-q. As pointed out there and s h o w on Map No. 38, the extent of
the 1890 Ottoman clah, descrihed as preposterou. by the French, was not much more
than that of France's 1890 zone of influence.

CM treats the 1899 Declaration as if it had settled the matter -but Great Britain
did not share such a view; north of 15"N, the Declaration had not settled anything
except to draw a line limiting France's territorial expansion towar'd the region of
the Nile. Part IV of Libya's Memorial sets out facts and evidence that support the
Ottoman claim and that demonstrate the absence of any basis for a French claim
in 1899 or in 1902 or in 1912.
4.131 The major argument put fonvard in the CM against the
Ottoman claim concerns the role played by the Senoussi in the Libya-Chad
borderlands (and beyond) at the t h e . Quoting from a document also referred to
in the
and annexed t h e r e t ~ '- ~a ~dispatch dated 5 September 1899 from the
French Consul General in Tripoli to Foreign Minister Delcassé -, the CM
describes the situation around 1900 in the Libya-Chad borderlands to have been
the following:

"... [il] était soumis à l'autorité, directe ou indirecte, de la Senoussia
qui, contrairement à la Sublime Po
n'avait pas été 'admise au
bénéfice du droit public de l'Europe ,955 11

.

As the

demonstrates, the Senoussi were indeed in control of the region; and
the Ottoman occupation of the region had not yet o ~ c u r r e d l ~ ~ .

4.132 This dispatch of 5 September 1899 from the French Consul
General in Tripoli, M. Rais, deserves a few more w o r d ~ l It
~ had
~ . been prepared
in order to comment on rumours that an Ottoman expedition was en route to
Ouadaï. Whiie doubting that such an expedition had been mounted, M. Rais
observed:

"...il n'en est pas moins certain que la Turquie est préoccupée de se
ménager, par d'autres moyens, une inûuence plus ou moins
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The Senoussi Order may not have been a sovereign State but it had many of the
attributes of one and was-regarded and treated by the European Powers almost as if it
were a Sovereign Power.
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On p. 178, para. 129, the -1refers to another dispatch dated 15 June 1910, but it gives
no reference to the document and does not annex it.

effective dans la région que ~
1"Hinterland de la Tripolitaine'

9 Ambassadeur
)
."

à Paris appelle

Pointing out the weaknesses of the Ottoman position in the sudanlo0 and the
Porte's hesitations - and M. Rais was assessing the situation from the point of
view of a French diplomat - the French Consul General wamed that:
"Même si la Turquie se reconnaît impuissante à établir son autorité
dans le Soudan et à y faire respecter l'ordre, elle ne manquera pas
d'exciter contre nous le fanatisme des musulmans et de nous créer
des difficultés. L'accord qui paraît s'être établi récemment entre le
Cheikh Senoussi et le Moutessamf de Benghazi est un symptôme
des tendances des autorités ottomanes."
4.133 The Sudan and, in particular, Ouadaï, the areas which M.
Rais was writing about, 1ay south of the borderlands. The Ottomans had occupied
areas ta the north and east of the borderlands starting in 1862 (Mar>LC-M 13
referred ta at paragraph 4.12 above), but they were not to start to occupy the
borderlands until 1908. In the meantirne, as M. Rais pointed out, control over the
borderlands was in the hands of the Senoussi, and the Head of the Order had
already by 1898 established his headquarters at Goura, just east of Tibesti. The
French, on the other hand, had only just amved at Lake Chad and were
considering what their next move might be.
4.134 The CM then turns to the Ottoman move into the
borderlands, according it a certain recognition. Contending that by themselves
the Ottoman claims were "dénuées de tout fondement", the CM concedes that:

"... par son attitude ultérieure, la Turquie leurlol a donné, à titre
dont sa défaite face à l'Italie
éphémère, une certainy#;sistance,
les a à nouveau privées .
As the evidence discussed in the
shows, however, and as will be mentioned
again below, the Ottoman occupation may have been somewhat short in duration
(1908-1913) but it was by no means "éphémère"; and Ottoman effective control
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was recognized and respected at the time by the French authonties in the area
and by the French Govenunent in Paris. In comparison, the French incursion
into the borderlands was shorter (in the northern part of the borderlands - 19131916) and was not an occupation at al1 but rather a ruthless rnilitary exercise to
drive out the Senoussi and to provide a protective screen in the north for the part
of the region in the south in which France was interested - what was later dubbed
by the French "le Tchad utile", that is the region lying south of the borderlands,
and generally south of 15"N latitudelo3.
4.135 The m s discussion of the Porte's affirmation of Ottoman
nghts by the Ottoman occupation of the borderlands asserts that these rights were
abandoned as a result of the Porte's defeat (in 1912) by Italy and its
"renunciation" of them; and a result, the CM suggests it would be a waste of time
to go into the subject more fully164. Of course, this misses the whole point of the
effect of the 1912 Treaty of Ouchy, as immediately recognized by Great Bntain
and France. The Treaty of Ouchy left untouched the nghts and titles of the
Senoussi peoples over this temtoty. The temtory did not suddenly become a
vacuum - terra nullius - open to French occupation. Moreover, as successor to
the Ottoman Empire, Italy inhented the Ottoman Empire's sovereign nghts and
titles over Tripolitania (and its hinterland), subsequently reaffirmed in Article 10
of the 1915 Treaty of London and in 1923 by the Treaty of Lausanne. These
Ottoman nghts, titles and claims were not "renounced" and they were not lost;
they were passed on to Italy and given international recognition as having been
inherited by Italy. Contraty to what the CM says, it is indeed necessary to
consider the Ottoman claims and the Ottoman occupation - as the
has done
in some detail.
4.136 Without attempting to demonstrate with facts and evidence
why it is so, the
contends that the Ottoman influence exercised in the
borderlands around 1900 was "fort ténue" and in any event far from being the
exercise of territorial sovereigntylo5. But it is adrnitted in the CM that since the
1890 and 1899 Declarations were not opposable to the Ottoman Empire nothing
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barred the Ottomans from establishing such nghts and titles, and indeed that they
attempted to do so. However, the CM describes this attempt as an "échec"166.
4.137 The CM mentions a rav~rochementbetween the Ottomans
and the Senoussi, followed by the appearance of the Ottomans at Bardaï and Ain
Galakka. It descnbes this presence as "très iimitée"; and yet at the same time
describes it as involving "troupes très nombreuses et ... quelques fonctionnaires
civils". What the CM apparently considers made this occupation limited is the
rather strained and separate coexistence of the Turks and the Senoussi,
particularly at Ain Galakka.
4.138 No doubt relations between the Ottomans and the Senoussi
were not close - and the Senoussi certainly had the upper hand in the sense that
they controlled and led the peoples of the borderlands in their bitter fight to
prevent the French invasion of their lands and the destmction of their civilization
and economic life. But by 1908 the Senoussi and the peoples of the region
welcomed the civil and military presence of the Ottomans in the borderlands in
the common fight against the French. And this point deserves special emphasis:
the Ottomans came in peacefully and were welcomed by the indigenous peoples
and their leaders, the Senoussi; the French were bloodily opposed. The Ottoman
presence had a special advantage: the French Government felt compelled to
amve at a modus vivendi and to halt the French military advance short of the
borderlands occupied by the Ottomans and the Senoussi, side by side. An
"arrangement passager" came about; and Pans issued strict instmctions not to
advance into the borderlands. A de facto line, roughly along 15"N latitude, was
respected by both sides until 191316'.
4.139 The CM professes to find some confusion among vanous
commentators as to where the Ottoman occupation of the borderlands occurred.
However, there is adequate evidence on this point; and the
set forth and
iiiustrated the extent of Ottoman occupation on a map168. This is again
iiiustrated here on Mau LC-M28. There is no confusion about the facts, although
there may have been some confusion in the minds of some authors writing on the
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matter later who either had a bias or else did not conduct an adequate
investigation into the matter. Part IV of the
provides the facts and evidence
to support the dates shown on this map. The Ottoman move began in 1906, in
regions West of the borderlands; in 1908 they occupied Bardai in Tibesti; and the
Ottomans did not withdraw from the borderlands until 1913, after the Treaty of
Ouchy. This occupation was of a longer duration and of a considerably more
substantial and quite different character than the French incursions into the area
starting in 1913 and ending in the northern borderlands by 1916 - a purely military
foray, with no civil component at ail, using largely camel-mounted Senegalese
troops.
4.140 What is even more significant is that the effective
occupation by the Ottomans was given recognition by ~ r a n c e l For
~ ~ in
. 1911 the
Ottoman and French Govenunents had agreed to meet and negotiate the
delimitation of Libya's boundanes. The
of Tripoli had prepared a
proposal to reduce appreciably the 1890 Ottoman claim to reflect the realities of
the time170. The French Government's explicit instructions to the local French
authorities headed by colonel Largeau were to avoid any disturbance of the
status q-,for the matter was to be resolved at the negotiating table. The
Ottoman defeat at the hands of the Italians put a halt to these plans; and the
rights, titles and claims of the Ottoman Empire were inherited by Italy.
4.141 One other matter remains to be cleared up, which concerns
the Ottoman-Senoussi relationship. The Senoussi were in control of the
admits; and the
borderlands when the Ottoman occupation began, as the
Senoussi remained in control after the Ottoman occupation had ended. As the
LM illustrates, during the penod 1902-1913 sovereign power was shared between
the indigenous peoples led by the Senoussi and the Ottoman ~ m ~ i r e ' ~ The
'.
Ottoman assertion of sovereignty was not opposed by the Senoussi peoples; it was
a bulwark in the fight against the French. At the end of 1912, the Ottoman rights
and titles were passed on to Italy, but the Senoussi peoples' rights and titles
remained untouched. At the time Libya was created an independent State as a
169

The
contends that the Ottoman occupation was "contestée vigoureusement par la
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Senoussi monarchy, it inherited the titles of these peoples as weli as the Ottoman
rights and titles that had been passed to Libya by Italy.

(vi)

The Invaliditv of the Renunciation Areurnent

4.142 The final argument of Chad as to the signincance of the
1902 Accord is that it constituted, along with the Canevaro speech in 1899 and the
1900 Accord, a renunciation by Italy of claimed Ottoman rights. It is put this way
in the

a:

"Par son attitude constante et par des déclarations expresses, ce
pays [Italy] a en effet renoncé, en tout état d e m s e , à se poser en
successeur des prétendus 'droits' de la Turquie .
According to the CIM, the 1900-1902 Accords had confinned what Admiral
Canevaro was claimed to have said that Great Britain and France attached no
importance to the Ottoman claims and that it was only natural that France should
seek to extend its influence into the Tripolitanian hinterland. These Accords
supposedly confirmed AdmiralCanevaro's statement "en acceptant formellement
le tracé résultant" from the 1899 Declaration. To this the CM adds a second
proposition:

-

"A aucun moment, elle [Italy] ne s'est posée en successeur des
droits de la Turquie, que ce soit dans la pé*
qui a suivi 1919 ...
ou durant la négociation [of the 1935 Treaty] ."

4.143 Both propositions are wrong - in fact they are sa completely
wrong that they bring out once more, with great clarity, that Chad's case is not
directed at establishing the basis of France's claim to title over the borderlands
but rather at trying to make out a case based on Italy's claimed renunciation,
comes close to
recognition, acknowledgment, and the like, none of which the
establishing.
4.144 The f&
proposition - that the 1900-1902 Accords
confirmed Italy's "distances à l'égard des revendications de la Turquie" as
expressed in Admiral Canevaro's speech - even if it were so, which it is not proves nothing. As obsewed earlier, what Admiral Canevaro had to say
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concemed the fact that the 1890 Ottoman claim projected far south of Lake Chad
even into temtory which subsequently Germany (Italy's aliy) and Great Britain
had carved up between them174. In any event, his speech was a dispassionate
tour d'horizon without a trace of renunciation in it; at the time, Italy had no status
to either claim or renounce territorial rights in the area.
4.145 What is intriguing, however, is that the significance of the
1900-1902 Accords has been discreetly pushed another notch fonrrard: now the
CM contends that the Accords confirmed the Italian position set out by Admiral
Canevaro "en acceptant formellement le tracé résultant" from the 1899
Declaration. Aside from failing to explain how such a result follows, this assertion
of a formal accevtance by Italy of the Article 3 southeast line had up to this point
in the CM never been made; it is the final stage in the "snowbali method" of
argument employed by ~ h a d l ~ ~ .
4.146 As for the second proposition - that Italy never posed as
successor to Turkey's rights - it is not only compkteiy wrong, it is irrelevant. The
Treaty of Ouchy established th& Italy succeeded to the Ottoman Empire's rights
and titles in the area, as Great Britain, France and other European Powers
recognized on a number of occasions. Hence, Italy had no need to pose as a
successor it was the successor.

-

4.147 Examples of recognition by other Powers of Italy's
inheritance, as well as is its own reliance on the Ottoman claims, include the
following:

-

-

174

British and French Declarations in 1912, recognizing Italian
sovereignty, and the absence of any reservations by France
or Great Britain as regards the 1912 Treaty of Ouchy;
Article 10 of the 1915 Treaty of London, whose signatories
included Russia, as well:

Sec. para. 4.80, g a.
above.
, The Canevaro speech is appended hereto as
11.
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LC-M

"Al1 rights and privileges in Libya at present
belonging to the Sultan by virtue of
neaty
of Lausanne are transferred to Italy .

19%

-

-

The programs formulated by the Italian Colonial Ministxy in
1916, the "maximum" program being modelled on the 1890
Ottoman claim, adjusted to take into account the
supervening Anglo-German Agreement 177.,

1926 maximum program, which very closely
resembled the 1890 Ottoman claim ( M ~ LC-M
D
1) 178.,
Italy's

The 1927 article written by former Italian Foreign Minister
179.,
Tittoni, reprinted in the
Lord Curzon's letter of 16 May 1922 to the French
Ambassador in connection with the attempt of Great Bntain
and France to coordinate their replies to Italy's protest of
the 1919 Anglo-French Convention 180.,

-

-

The British note verbale to the Italian Ambassador of 5
Februaxy 1923 asserting that any rights of sovereignty that
Italy might have in the area "can only have been inhented
from the Turkish Govemment"181.,
The 1923 Treaty of Lausanne 182.,
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-

The 1934 negotiations between Italy and Great Bntain,
leading to the 1934 Italo-Anglo-Egyptian Accord, during
which Italy based its claim on its Ottoman i n h e ~ i t a n c e l ~ ~ .

4.148 The other European Powers formally recognized Italy as
inhentor of the nghts of the Ottoman Empire on a number of occasions. After
the 1912 Treaty of Ouchy - to which France made no resewations - Italy had the
nght to assert claims to areas to which the Ottoman Empire had or claimed nghts
and titles pnor to the Treaty; and it is of no consequence whether, or how often, it
mentioned its Ottoman hentage.
4.149 The
concludes that the 1902 Accord was "un instrument
to it contained in Article 3
de référence fondamental" in view of the
(Annex 1) of the 1955 Treaty; but it adds that it was an "instrument autonome" as
well, opposable to Libya as successor to Italy. The CM does not trouble to
explain on what basis, under international law, Libya would succeed to the 1902
Accord - leaving aside for the moment the fact that it was not notified by France
to Italy under the 1947 Peace ~ r e a t yand, hence, had been abrogated. Under the
rules of State succession, even if the 1902 Accord had been "en vigueur" in 1951,
Libya would not have succeeded to it unless it could be characterized as a
boundary treaty or boundary régimelg4. Even accepting, areuendo, aii the
arguments of Chad concerning the effect of this Accord, it was political in
character and did not establish a boundary or obligations and nghts relating to the
régime of a b ~ u n d a r y ~ *The
~ . southeast line shown on the map concemed a iimit
to French expansion, not a boundary. The wavy, dashed iine on the map,
purporting to define the limits of Tnpolitania, could not have been a boundary of
Tnpolitania, for it was part of the Ottoman Empire in 1902, and Italy and France
could not have settled that boundary even had they attempted to do so; and there
had been no agreement fixing this boundary up to that time, and, indeed, until
1919. The "extract" of the Non-Annexed M ~ appeanng
D
at page 162 of the CM,
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Sec. the exception set out in Article 11 of the 1978 Vienna Convention. U.N.Doc.
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that the 1900 Accord was not a boundaty delimitation treaty.
It is admitted in the
S-, fn. 109, above. The 1902 Accord was, with respect to the effect of the 1899
Declaration on Tripolitania-Cyrenaica, only a clarification of the 1900 Accord.

which indicates this wavy, dashed line to be a boundary, has modified the original
map, which clearly did not show the line to be a boundary 186.
CHAPTER V.

THE 1912 FRANCO-ITALIANAGREEMENT

4.150 The
points out that the 1902 Accord was confirmed by
Italy on 28 October 1912 in the Agreement entered into with France on that day.
This is correct; the Agreement, which refers specifically to the 1902 Accord,
confirmed the mutual intent of the two Powers not to place any obstacles in the
way of the realization of al1 measures judged opportune by each concerning
Morocco (as to France) and Libya (as to Italy). This Agreement was entered into
10 days after the Treaty of Ouchy; at that point, Italy was dealing with Libya as
subject to its ~ o v e r e i ~ n t y Given
l ~ ~ . the importance of this Agreement to Chad's
legal theory of the case, it is another striking omission from the Annex 1 list.
4.151 The CM does not bother to examine the background of the
1912 Agreement, as the &
doeslS8.
l
This evidence destroys Chad's theory as to
the meaning and effect of the 1902 Accord.
4.152 In 1912, while the war between Italy and the Ottoman
Empire was stiü going on, France and Italy had a falling out; and the French
Government seriously considered repudiating the 1902 Accord. It will be recalled
that the important provisions of the Accord, which reflected France's concern
that Italy was renewing its membership in the Triple Alliance, related to matters
of neutrality in the event of attack as well as the recognition of each State's rights
to develop its influence in Morocco and Libya, respectively. It was in the light of
these developments that Ambassador Barrère had been asked by Foreign
Minister Poincaré to prepare a report on the 1902 Accord, which has been
referred to earlierlS9 - a comprehensive report in which there was not one word
about the supposed effects of the Accord upon which Chad's case now so heavily
relies.
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4.153 Italy, on the other hand, with the ink barely dry on the
Treaty of Ouchy, wanted urgently to have its sovereignty over Libya recognized by
Great Britain and France, and the Italian Govemment approached both
Governments asking for a declaration of recognition. France's Minister of
Colonies saw this as an opportunity to inject the boundary question into the
discussions, but M. Barrère tended to side with Italy, which opposed any such
linkage; and he so advised Foreign Minister ~ o i n c a r é ' ~ ~M.
. Barrère was
concerned that such a step might cal1 into question the effect of the previous
agreements, notably the 1899 Declaration.
4.154 M. Poincaré did not share this view. Since Italy had become
France's neighbour, he thought it only right to "préciser le temtoire" over which
Italy's sovereignty was to be recognizedl9l. He pointed out that the starting
point of the 1899 Declaration at the Tropic of Cancer left "indéterminée la
frontière sur plus de douze cents kilomètres". He was clearly refemng to the part
of the boundary
of the starting point of the Article 3 southeast line.
4.155 Chad maintains, however, that the 1902 Accord had the
effect of fixing that boundary - shown as the wavy, dashed line on the map
referred to in the Accord, the Non-Annexed M ~ D It
. is evident that this is not
what the French Foreign Minister thought in October 1912. The evidence shows
that such an interpretation of the 1902 Accord had not occurred to M. Barrère
either, for he does not mention it in his report, which he certainly would have
done considenng the fact that the French Government was actively considenng,
in early 1912, denouncing the 1902 Accord. A map published by the SeMce
Géographique des Colonies on January 1912 reveals that in 1912 the French
Government did not regard the Tripolitanian boundary to have been fixed in the
1902 Accord (Map LC-M 2 8 ~ ) On
~ ~this~ map
. the Article 3 line of the 1899
Declaration is shown as drawn on the Non-Annexed M ~ -Dan east-southeast line
ending at 1YN latitude. It is shown as a solid yeiiow line, which the map's legend
identifies with "frontières actuelles". This, of course, was incorrect but it revealed
what was the position of the French Government at the time. The southern loop
of the notional Tripolitanian frontier shown on the Non-Annexed M ~ isDdrawn
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on this 1912 map as a dashed line, indicating that it was not a boundary in the
opinion of the French Govemment in 1912.
4.156 As it developed, the idea of iinkage was dropped; Italy was
given a simple declaration recognizing its sovereignty; and the Agreement of 28
October 1912 was entered into, which included not only a provision confirming
the interests of France and Italy in Morocco and Libya, respectively, but also a
reciprocal "most-favoured nation" clause conceming Morocco and Libya 193.
France and Italy then agreed to meet to discuss the boundary question; and in
fact the opening of negotiations was scheduled to be held in Berne on 20 July
1914, but was cancelled due to the outbreak of World War I ~ It ~
should
~ be.
pointed out that the unsupported statement in the
that the boundary
negotiations were undertaken "suite à une proposition italienne de juin 1913" is
not correct195. They were the result of the business left unfmished in 1912, which
M. Poincaré wanted to get on with. Chad's own evidence reveals that Italy's
proposal in 1913was to "hâter" these negotiationslg6.
4.157 The &
riaches
l
precisely the wrong conclusion from what it
calls these travaux, claiming that:

"... ces

travaux préparatoires établissent l'adhésion continue de
l'Italie à l'accord de 1902 et au tracé d
frontière résultant de la
carte annexée à la Déclaration de 1899f9'7."
The background of the 1912 Agreement reveals that M. Poincaré and M. Barrère
had no such view concerning the wavy, dashed line indicating the notional limits
of Tripolitania on the Non-Annexed Mau, a line, it will be noted again, that on
that map does not purport to be a boundary. In his 1914 report (which the CM
193
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See, LM, para. 5.120, g
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French thesis conceming the effect of the 1902 Accord with respecl to Tripolitania's
"boundary', now espoused by Chad, was first publicly voiced in a repon by M. Louis
Marin to the French Parliament. What he said was not consistent with the concems
expressed by Foreign Minister Poincare two years earlier, as mentioned above, or with
the 1912 French Colonial Ministry map.
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quotes a part of), M. Marin only - and wrongly - talked of Italy's recognition of the
limits of the French and Italian zones of influence, not a boundary line 198.
4.158 The
mentions another event - Foreign Minister Tittoni's
speech to the Italian Parliament on 27 September 1919 - as additional evidence of
Italy's confirmation or acceptance of the alleged boundaty shown on the
Annexed M ~ D .This speech followed the execution of the 1919 Anglo-French
Convention, a review of which follows next. Accordingly, the speech will be
considered in that context.
4.159 The CM underscores the importance of the 1912
Agreement in its final conclusions conceming the 1902 Accord, saying that it:

"...manifeste la reconnaissance par l'Italie

du tracé, non seulement
de la limite de la zone d'influence française, mais aussi de la
frontière méridionale de la T ~ " t a i n edont elle est devenue le
souverain temtorial en 1912 ... .
Such an assertion would have come as a surprise to Messrs. Banère and Poincaré,
and even to M. Marin (who only mentioned - wrongly at that - zones of influence).
There was no miraculous conversion in 1912 of the wavy, dashed line shown on
the Non-Annexed Mau into an agreed boundaty for Tripolitania, which is what
the CM claims, when the map itself indicated no such thing. For reasons having
nothing to do with boundaries, the 1912 Agreement may have reaffirmed the 1902
Accord; but it is going to truiy extraordinary lengths to try to make out of that
instmment an agreement binding on Italy conceming a Tripolitanian "boundary"
that is not even shown on the map refened to in the Accord. Chad's theory is
flatly repudiated by Mau LC-M 2 8 4 issued in 1912 by the French Colonial
Ministry. In any event, as fully discussed above, the 1902 Accord involved no
recognition by Italy of any line, except as an interpretation of M. Barrère's letter
198

See. CM. p. 183, para. 152. M. Marin committed another mistake in asserting that the
"carte annexee", that is the Non-Annexed Ma& reflected the Italian zone of influence.
Italy had no standing at al1 in the region in 1902: Tripolitania was under Ottoman
sovereignty.
In addition, the Marin Report was not "travaux preparatoires".
"Prkparatoires" ta what? It was a report to justify appropnating hinds for the boundary
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CM,p. 1û4, para. 156. This 1912 Agreement serves the useful purpose in Chad's theories
of providing a rationale for that portion of Libya's boundary between Toummo and the
Tropic of Cancer, which otherwise did not emerge £rom Chad's theories. The rationale
fails, however, sinœ it depends on the faulty supposition that the Non-Annexed Mav
referred to in the 1902 Accord indicated a boundary for Tripolitania, which it did not.
This is clearly shown on Mav LC-M 2 8 k

in 1900, which in turn was only a unilateral French statement as to the intent of
the 1899 Declaration.

4.160 AU that emerges from the "snowball" effect of these
arguments as set out in the CM is what was the starting point in 1900: a unilateral
French declaration that the 1899 Declaration meant that France had no
ambitions to the east of its then African possessions of Tunisia and Algeria
beyond a wavy, dashed line referred to on a map, which served the practical
purpose of illustrating the line, but which had not been annexed to the 1899
Declaration, and the wavy iine of which was not an agreed boundary and was not
indicated on the map as being a boundary.
CHAPTER VI.

TJ3E 1919 ANGLO-FRENCH CONVENTION
J8 SEPTEMBER)

4.161 This agreement, the £irst of two entered into by France in
1919 - on 8 September, with Great Britain; and 4 days later, on 12 September,
with Italy, both having been signed on behalf of France by Foreign Minister
Pichon - must be considered in context. Its background is particularly relevant,
for the strange paragraph inserted at the end of the agreement is largely
unexplained in any travaux Libya has been able to turn up; and the CM indicates
that Chad has experienced the same difüculty. However, the
asserts that the
text is clear:

"... il s'agit bien sur ce poin%& confirmer, et non de modifier, la
Déclaration du 21 mars 1899 ."
And the CM adds that the iine ("ce tracé") resulting from the 1919 Convention -

"...est identique à celui retenu par la *ne
en 1899 et accepté par i'Italie en 1902

.

et la Grande-Bretagne

4.162 These, then, are the fkst &O propositions about the 1919
Convention that Chad has the duty to prove: (i) that it confirmed but did not
modify the 1899 southeast line of Article 3; and (ii) that the 1919 line was
identical to the 1899 line. To this, the
advances a third proposition, one that
200
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Chad also must prove: even though the 1899 line concemed zones of influence,
not boundaries, by 1919 the 1899 line had become a boundary line'- and one that
was opposable to Italy. Just on the face of it, this would appear to be a daunting if
not impossible task - first, to prove that a southeast line202, which in 1899
intersected 24"E longitude at 15"35'N latitude, was identical in 1919 to a line that
intersected 24"E at 19"30', magically swallowing up 178,651 km2 of temtory
(about the size of Switzerland, The Netherlands, Belgium and Austria combined)
(Mau L C M 21); second, to prove that this 19030' line was opposable to Italy
because a southeast line ending at 15"35'N allegedly had been accepted by Italy in
1902 as a limit to France's territorial aspirations; and third. to prove that the
19030' line was opposable to Italy as a boundary line, which it had not been in
1899 or in 1902.
SECTION 1.

The Convention's Text

4.163 Before tuming to the abracadabra by which the CM claims
to prove these three propositions, the text and background of the Anglo-French
Convention of 8 September 1919 will be examined203. The title of the
Convention descnbes it as "supplementary" to the 1899 Declaration and the 1898
Convention. (It will be recalled that the 1899 Declaration was itself "additional"
to the 1898 Convention, and the two instruments were ratified as one agreement.)
As the CM acknowledges, the 1919 Convention was commonly known as the
"Ouadaï - Darfour Convention" for it came about in order to complete the part of
the boundary left undelimited by Article 2 of the 1899 Declaration, that is the
boundary separating Ouadaï and Darfour and lying between llONlatitude and
15"N latitude ( M ~ LC-M
D
29)204.
4.164 The opening paragraph of the 1919 Convention, in its
English text, provides as foilows:
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-q. It is of interest that the E m o d des motifs accompanying
the draft law presented to the French Parliament to authorize ratification of the 1919
Convention does not mention the final "interpretative"paragraph at all; it only describes
the Convention's effect in delimiting the Ouadal-Darfour boundary. This may be one
reason why Italy did not get wind of it until1921.
See, LM. para. 5.174,

"Articles 2 and 3 of the Declaration of 21st March, 1899, are
am~iifiedas follows ... ."
The French text reads:
3 de la Déclaration du 21 mars 1899 sont modifiés
"Les articles
226'5 !,
comme suit ...

The CM ignores this rather important difference between the two texts, saying
that the English term "amplified"was -

"... à vrai dire plus exacte car s'agit plus de préciser que de
modifier à proprement parler ...2d6 .
9,

Of course, this is an important proposition to be proved and not merely stated by
Chad: that the Convention was not intended to modiSr either the provisions of
Article 2 of the 1899 Declaration - which it undeniably did, as a simple
cornparison of the texts reveals - or the provisions of Article 3, concerning the line
of separation north of 15"N latitude, which only the final paragraph of the
Convention dealt with.
4.165 The English .text of the last paragraph of the 1919
Convention is as follows:
"It is understood that nothing in this Convention preiudices the
intemretation of the [1899 Declaration], according to which the
words in Article 3 '... shall run thence to the south-east until it
meets the 24th degree of longitude east of Greenwich (21°40' east
of Paris)' are accepted as meaning '... shali run thence in a southeasterlv direction until it meets the 24th demee of loneitude east of
~ r e e n h c hat the inters26tjon of that dëgree of lchgitude with
parallel 19'30' of latitude'
."
The French text for the words underiined above reads: "ne modifiera en rien
l'interprétation" and "elle prendra une direction sud-est ...". It is clear that this
final paragraph was the only part of the Convention that "amplified" or "modifiedu
Article 3 of the 1899 Declaration; al1 that precedes it concerned the Article 2
boundarv delimitation. in fact, the last paragraph seems to have been tacked on
205
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to the end of a treaty intended to deal only with the Ouadaï-Darfour delimitation.
Exactly how or why this came about remains a myst'ery; and following signature,
the Convention remained unknown to Italy until the French law promulgating the
Convention was published on 14 April 1921. The Italian Government promptly
made enquiries in London and Pans to find out what had occurred behind its
back208.

4.166 Before tuming to that story, a further analysis of the
Convention's text is in order, with iwo questions in mind: (i) was the last
paragraph a modification of Article 3 of the 1899 Declaration in terms of the
direction of the line; (ii) did that paragraph transform the nature of the line into a
boundaty?
4.167 In spite of having sided with the English text of the opening
paragraph of the Convention, which used the word "amplified" rather than
"modified", the
goes on to concede that the intention of the opening
paragraph was "clairement modifïcative", with respect to Article 2 of the
Declaration, in contrast to the final paragraph ("l'interprétation donnée à la
Déclaration n'est en rien modifiée"), which only concemed Article 3 of the
Declaration. Such an argument is unjustified: the opening paragraph réferred to
Articles 2
3 of the 1899 Declaration. So it was contemplated by the
Convention that Articles 2 and 3 of the Declaration might be modified or
amplified, and the last paragraph of the Convention, therefore, could be a
modification or amplification.
4.168 The last paragraph of the Convention needs to be looked at
closely. It concerned an "interpretation" of Article 3 of the 1899 Declaration. It
did not say that the "interpretation" set out in the paragraph did not modify
Article 3; rather it said that nothing in the Convention modified that
interpretation ("la présente Convention ne modifiera en nen l'interprétation
donnée à la Déclaration"). It has already been demonstrated that, immediately
following ratification of the 1899 Declaration, France had published a map,
described then by Foreign Minister Delcassé to Ambassador Cambon as
"indicative", on which the southeast line of Article 3 was shown as an
east/southeast line; and this shift in the direction of the line was immediately
208

In the light of Article 13 of the 1915 Treaty of London, Italy had every reason to expect to
be fully consulted on any treaty that related to areas whose boundaries were of interest to
Italy.

perceived by the ~ r i t i s h ~ ' The
~ . final paragraph of the 1919 Convention had the
effect of accepting such an interpretation given' to the Declaration
an
interpretation that had already substantially modified the direction of the Article
3 southeast line - but moving it a notch north of the line s h o w on the
Annexed Mau: from 19"N to 19"30'N, a shift that involved some 22,828 km2 of
temtory (the size of half of Switzerland or half of Denmark; see, Mau LC-M 20
referred to in paragraph 4.72 above). This difference between the direction of
these lines will be dealt with more fully further on.

-

4.169 The language of the final paragraph of the 1919 Convention
demonstrates on its face that it modified the text of Article 3 as to the direction of
the Article 3 line. In Article 3, the line was descnbed in the following way: "shall
nui thence to the south-east"; "descendra dans la direction du sud-est". The final
paragraph of the 1919 Convention "interprets" Article 3 so as to read "shall run
thence in a south-easterly direction"; "prendra une direction sud-est". The
English phrase "to the south-east" is quite different from the phrase "in a southeasterly direction"; and "descendra dans la direction" is not the same as "prendra
une direction". A geographer would immediately know how to draw a line
descending "to the south-east"; he would need guidance as to how to draw the line
"in a south-easterly direction". Had a modification not been involved, there would
have been no reason to alter the text of Article 3; the end point of the line at
19"30'N could simply have been added as a "précision", as the
claims the
paragraph was intended to be.
4.170 Thus, the 1919 Convention contemplated modifications (or
"amplifications", which came d o m to the same thing) in both Articles 2 and 3 of
the 1899 Declaration, and its final paragraph not only expressly modified the text
of Article 3 but did not, contrary to what the
argues2'', provide that the
"intemretation" that it descnbed was not a modification of the 1899 Declaration;
what it said was that nothing in the 1919 Convention prejudiced such an
interpretation - which means something quite different.
4.171 The text of the other paragraphs of the 1919 Convention,
relating to Article 2 of the 1899 Declaration, contained elements relevant to this
discussion, as weii. They delimited the Ouadaï-Darfour boundary between 1l0N
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and 1S0N,a sector that the Declaration had left to be dealt with in the future. A
comparison of the text of the fourth and fifth paragraphs of the Convention with
the text of Article 2 of the 1899 Declaration reveals substantial amendments. The
remainder of the paragraphs conceming the Article 2 sector spelled out in detail
the delimitation in accordance with the principle of dividing the area according to
where certain tribes lived. This was a new principle not set out in the 1899
Declaration. These paragraphs of the Convention made it clear that they
concemed a boundary delimitation - the word "boundary" was used repeatedly in
these paragraphs. Thus, the Convention accomplished a major amendment to
Article 2 of the Declaration, modifying its text and establishing certain new
principles to govem the demarcation to follow; and it explicitly concemed a
boundary line, as had the 1899 Declaration in respect to the Article 2 sector.
4.172 When the line delimited under these paragraphs of the
Convention (which as it approached lSONfrom the south followed approximately
a north/south direction) reached the Wadi Howa (at approximately 1S045'N), the
boundary was to continue on in the following way:
"After joining the Wadi Howa the boundas, shaii follow that Wadi
in principle eastwards as far as the eastem limit of the French
sphere, namely, the 24th degree of longitude east of Greenwich, so
as to separate in principle the temtories of the Bedayat and
Guraa~~tribes
to the north from those of the Zaghawa to the
south ."
As shown on Mau LC-M 29 referred to in paragraph 4.163 above, this point of
intersection of Wadi Howa and 24"E longitude described in the quoted passage
would be almost precisely the end point of a true southeast line under Article 3 the line intended by Great Britain and France in 1899. Without the last
paragraph of the Convention, this would have been the end point of the boundary
of the Article 2 sector of the Declaration as modified by the Convention. The
effect of the last paragraph of the 1919 Convention was to shift the end point of
the Article 2 sector some 4" to the north (to lY30'N) and, thus, substantiaiiy to
modify the Article 3 line's direction.

4.173 There is one other paragraph of the Convention relating to
Article 2 that is of interest here. In pertinent part, it States that Great Britain
recognized that 211
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"... in order to exercise an effective control over the Bedayet and

Guraan tribes, it might be necessary for [France] to extend its
sphere of control eastwards beyond the 24th degree of
longitude ... ."
And the paragraph continued that Great Bntain had no objection to such an
extension provided it did not go beyond the limits of the country actually
inhabited by these tnbes or prejudice the absolute British rights to certain named
oases; and provided further that it did not exceed 24"30'E. This brings out the
main preoccupation of the British in 1919 concerning the region in question - the
control of unruly tribes; and it is reasonable to conclude that this was why Great
Britain had no difficulty in agreeing to the change brought about by the last
paragraphs of the Convention, for it left most of this headache to the French.
The same paragraph refers to the Boundary Commission named in Article 4 of
the 1899 Declaration. It will be recalled that Article 4 limited the task of the
Commission to the demarcation of the Article 2, not the Article 3, sector of the
boundary. The final paragraph of the Convention follows the paragraph just
referred to above; but it relates only to the Article 3 sector, north of 1S0Nlatitude,
an area not embraced within the mandate of the Commission under Article 4 of
the 1899 Declaration.

4.174 Although the 1919 Convention itself made no reference to a
map, what appears to have been an agreed map, prepared by the Geographic
Section of the Peace Congress, was annexed ( M ~ D
LC-M 3 0 ) ~ ' ~ The
.
dividing
line on this map is shown at times as a solid line and at other times as a dashed
line, both in the area south of Wadi Howa (1So45'N) and to the north of the Wadi.
The line descending in a "southeasterly direction" to intersect 24OE at 19030'N is a
dashed line. From there south to Wadi Howa and West along the Wadi until it
meets the line coming from the south, it is a soiid line; from there to the south, the
iine is sometimes dashed, sometimes soiid. It would be a reasonable inference
that the dashed syrnbol reflected either that the sector was only approximately
delimited and required to be more precisely determined by the boundaiy
commission during the demarcation phase, or that it did not concern a boundary
at aii (which is tme of the southeast line ending at 19030'N). What is most
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significant about the map is that it seems to have interpreted the 1919 Convention
to have moved the Article 2 sector, which under the 1899 Declaration concemed
a boundary, north some 4" to lY30'N (which is shown as the end point of the
Article 3 sector, the dividing line of which did not concem a boundary).

4.175 It will be recalled that, on 19 March 1899, Lord Salisbury
tabled a drafl whose line bears some resemblance to the 1919 line, for it would
have started (at this point the Article 3 sector line was ascending not descending)
at 18"N213. Since at that stage of the negotiations there had been no discussion
of extending the French zone east to 24'E longitude, Lord Salisbury's proposa1
would presumably have started the Article 3 sector at the intersection of 18"Nand
23"E, as shown on Man LC-M 1 6 ~ ' ~It. is helpful to mention again here why
Ambassador Cambon flatly rejected the proposal, with the result that the starting
point reverted to 1 5 " ~ There
~ ~ ~were
. two reasons. First. Lord Salisbuv's
proposal, by extending the starting point of the Article 3 sector to 18"N, would
have moved the Article 2 boundary up to the intersection of that point and 23"E;
and the French were hopeful of moving the sector further east (which ultimately
happened when, in the final days, the negotiators picked 24"E longitude as the
point at which the southeast line wouid intersect). Second, on the basis of the
geography as it was then understood from such sources as the 1892 JustuS Perthes
and 1885-1886 French military maps, the line Lord Salisbury proposed wouid
have drawn the boundarv in such a way as to leave on the British side areas just
north of Darfour that the French considered shouid remain in their zone
31A and 31B). These areas close to Darfour shown on the map were of
much more interest to the French and the British than the unknown, unexplored
regions to the north, which Lord Salisbury's proposal would have placed on the
French side.

(w

4.176 In its final version, Article 3 of the 1899 Declaration had
moved the end point of the Article 3 line from 23"E to 24"E, partially satisfying
France's aim to move further east, although the French desire to move the Article
2 sector east to 24"Ewas not satisfied in the 1899 Declaration. In the meantime,
after 1899, the region began to be more intensively explored and mapped, the
leading figure engaged in this work being Colonel Tilho, whose map was prepared

a.above.
,
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during the mission of the Institut de France (1912-1917) and appears here as Mar,
LC-M 32216. On the basis of the more up-to-date kn'owledge of the geography of
the area, and the shift eastward to 24"E of the starting point of the Article 3
sector, which had not occurred when M. Cambon refused Lord Salisbury's
proposal of 29 March to start the line at 18"N, the line to which M. Cambon
strongly objected in 1899 had by 1919 become not only quite an acceptable line
from the French standpoint but a much improved line, especially as a boundary.

-

4.177 The final paragraph of the 1919 Convention made no
mention of a boundary line; it referred back to Article 3 of the 1899 Declaration,
which clearly did not concern a boundav. Soit is not clear if the map annexed to
the 1919 Convention was intended to be interpreted to show a boundary north of
the Wadi Howa, in effect extending the Article 2 sector north to 19°30'N latitude.
Thus, contrary to the m s assertion that the last paragraph of the 1919
Convention is "dépoum d'ambiguïté", it is in fact shrouded in mystery. The
archives to date have not yielded up any documents that provide a complete
answer to what the parties intended. So, it is not at al1 surprising that when the
Italian Government in 1921 learned of the 1919 Convention and saw the annexed
map it reacted immediately with vehement protests to the French and British and
continued to do so up until1935.
S m o 3.~

Backmound and Travaux

4.178 This leads to the background of the 1919 Convention and
certain of the documents that Chad has produced from the British archives that
supplemented what little Libya was able to find. The stnking thing about the final
paragraph of the Convention is the odd manner in which it accomplished such a
major amendment to Article 3 of the 1899 Declaration - through the recognition
of an "interpretation" of Article 3. It is also strange that no mention of this final
paragraph of the 1919 Convention found its way into the French Government's
Emosé des motifs217; and that neither Great Britain nor France had consulted
with or informed Italy about their agreement, even though it related directly to an
area of the Tripolitanian hinterland to which the Ottoman Empire had asserted
nght and title, inherited by Italy in 1912. One possible explanation is that Great
Britain and France sought to evade their obligations to Italy under Article 13 of
216
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the 1915 Treaty of London by concealing this agreement from Italy. From Italy's
standpoint it was reprehensible conduct, for Article 1'3 of that Treaty provided, in
pertinent part, that Great Britain and France agreed:

"...in principle that Italy may claim some equitable compensation,
particularly as regards the settlement in her favour of the questions
relative to the frontiers of [Libya] an&he neighbouring colonies
belonging to France and Great Britain ."
The 1919 Convention brought about a modification in Article 3 of the 1899
Declaration that was advantageous to France and, arguably, disadvantageous to
Italy, and was contrary to the spirit of Article 13, at the very least. In 1928, the
French Ambassador in Rome brought up this very point with the French Minister
of Colonies219.

4.179 The unresolved questions relating to Libya's boundaries had
been tabled for negotiation between the Ottoman Empire and France in 19111912, but abandoned after the defeat of the Ottomans and the 1912 Treaty of
Ouchy. They were then scheduled for discussion between France and Italy in
1914, but abandoned due to the outbreak of World War 1. So in 1919 it was
notonous that there were boundary questions to be resolved with Italy. Thus,
Italy had every reason to be deeply offended by this action taken behind its back
conceming areas to which it had inherited rights, titles and claims from the
Ottoman Empire.
4.180 It could indeed be maintained that any effect on Italy
stemming from the 1919 Convention was invalidated ipso facto since this
amendment to Article 3 of the 1899 Declaration, accomplished without Italy's
consent or even its knowledge, was in violation of the obligations of Great Britain
and France under Article 13 of the 1915 Treaty of London. But this is not at ail
how the
views the Convention. The CM contends that the 1919 Convention
was opposable to Italy and that, as a result of the 1902 Accord, Italy was
precluded on legal grounds from objecting to the 1919 Convention.
4.181 Before turning to these arguments that appear in the CM.
certain documentary evidence produced by Chad from the British archives that
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sheds light on the intended direction of the 1899 southeast line and the reason for
the major shift in its direction brought about by the 1919 Convention will be
examined.
(a)

British Travaux

-

4.182 The CM refers to a letter written on 7 March 1919 by a
member (MacMichael) of the British team negotiating the 1919 Convention to
another colleague on the team (~ansittart)~~'.
Although this may be regarded as
part of the travaux of the 1919 Convention, it is used in the CM as a sort of
post facto travaux for the 1899 Convention. According to a 1922 Bntish Foreign
Office note (referred to in the m 2 2 1 ) , written in the context of preparing Great
Britain's response to Italy's protest against the 1919 Convention, the Convention
was negotiated, on the Bntish side, by the British Peace Delegation, relying on the
advice of Sir R. Wingate and Mr. MacMichael of the Sudan Govenunent Service.
The note contains these interesting obse~ations:

"... there

is no record in the department to show whether any
account was taken of the effect it would have upon Italian temtory.
The object of increasing the French Sudan was to place under their
responsibility and control certain turbulent tribes who were
hitherto masterless."

4.183 Mr. MacMichael's letter addressed certain revisions
recommended to be made in the maximum and minimum proposals being
prepared by the British team for the forthcoming negotiations with the French
that led to the 1919 Convention. In his letter, he proceeded to interpret the intent
of the parties in 1899 in describing the direction of the Article 3 line. However,
these officials of the Sudan Govemment S e ~ c were
e
not looking at the same
maps that Lord Salisbury and M. Cambon had before them in 1899. Mr.
MacMichael quotes Sir R. Wingate as saying that "the spirit of the Convention of
1899 certainly pointed to a French occupation of Tibesti and Ennedi". Such a
view is very different from what Lord Salisbury had in rnind, as he explained at
the time and later. The parties in 1899 were only concerned with drawing a line
to limit French expansion toward the Nile. Great Britain opposed any
recognition of rights on either side of the line; and Article 3 avoided any claim or
recognition of a French zone of infiuence, as the travaux show. What Sir R.
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Wingate and Mr. MacMichael had also overlooked in tiying to interpret the 1899
Declaration was that a strict southeast line drawn on 1899 vintage maps placed
the regions of Tibesti, Ennedi, Ounianga and Borkou on the French side of that
line (Maus LC-M 31A and 31B referred to above at paragraph 4.175). As has
been demonstrated earlier, on the much improved maps available in 1919, which
had the benefit of a major advance in knowledge of the geography of the region,
in large part the result of Colonel Tilho's work, a strict southeast line had a very
different result. This point has been fuUy discussed and illustrated above, starting
at paragraph 4.71.
4.184 In his letter of 7 March 1919, Mr. MacMichael explained
why he considered a line drawn due southeast from the Article 3 starting point at
the Tropic of Cancer to be "ridiculous". This passage and accompanying footnote
Al1 the reasons he gave, however, were based on
are quoted in full in the
hindsight: on the geography as it was known 20 years later and set forth on far
more accurate maps223. His reasons were these:

m222.

-

A due southeast line would intersect 24"E longitude to the
south of the northern boundary of Darfour contrary to the
wording of the 1899 Declaration;

Comment: There was no agreed northem boundary for Darfour, ar
best a notional one. The 1899 Declaration did not refer to such a
bounda ;the Article 3 sector was described on& in r e m of starting to
the non of l Y N latitude. Am'cle 2 of the Declaration was concemed
with the dividing line between Ouadaï and Darfour between 21°E and
23"E. The northem boundaries of rhese regions were not dealt wirh;
the on& indication was that the Article 3 sector would start north of
IYN.

2'

-

A due southeast line would intersect 24"E at 15"30'N, that is,
south of Wadi Howa:

Comment: The calculation is correct; however, the Justus Perthes and
1895-1896 French milifaymaps, introduced in evidence by Chad and
correct& identified as the two maps consulted by the negotiators in
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C&
,f pp. 148-149, paras. 23-26, where Chad emphasizes the same point
See,
concerning the lack of accurate knowledge of the geography in 1899. Sec. Mau LC-M33,
Colonel Tilho's map (1917) with a strict southeast line drawn on it. This illustrates the
advance made in knowledge of the geography of the region over the period foliowing the
1899 Declaration.

1899, show thut point as lying &
n
of Wadi Howa, in the case of the
French rnap, and almost exactly on the Wadi, in the case of the
German rnap (Maris LC-M 31A and 3iB). Wadi Howa k identified
on these maps by its older Arab name "OuadïAbouHaras': The 1899
B a F rnap ako identifies th&xzture as 'jlbou Haras" and places it
where the German rnap does .

-

A due southeast line would cut off half of Tibesti and
Ennedi from the French and give to the British the site of
the French post of Ounianga;

Comment: On the 1895-1896 French rnap a due southeast line cuts
across to the north of Ounianga and the French post ut Ounianga
Kebir, leaving it on the French side of the line. (Thk k hue, in fact,
even on modem maps.) Of course, the 1919 French post had no
bearing on the situation in 1899. At the time, the French were
hundreds of miles away to the southwest, having on& just begun to
reach Lake Chad
So the reasons why a strict southeast line appeared "ridiculous" to Mr.
MacMichael in 1919 did not exist in 1899, so far as the British and French were
aware; and consequently to them a strict southeast line camed out their intent at
the time. However, it becomes increasingly clear in examining this 1919 evidence
that the parties agreed to shift the line 4" to the north as a result of what the more
accurate maps available to them revealed.

4.185 Mr. MacMichael goes on to say that:
"in al1 but Our most recent maps we used to follow the spirit of the
1899 agreement and have this S.E.& drawn not & S.E. but
roughly in a southeasterly direction
(as on the tracing 1 sent
you) so as to leave Tibesti and Ennedi to the French and join
meridian 24" soon enough to follow it southwards as it ought to do
in the wording of the Declaration. What it comes to is that al1
concemed must admi$&e Declaration as worded in this respect
means nothing at al1 ...
Mr. MacMichael might have had a good point if he had witten to his British
coileague that a due southeast line in 1919 seemed to make no sense and should
be modified, but only because in 1919 the parties may no longer have been
considering the line in the limited negative sense intended by Lord Salisbury and
-

-
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M. Cambon in 1899, as expressed in Article 3. In 1899, Article 3 made good sense
and it. made good sense to interpret the line as a true southiast line. Mr.
MacMichael's reference to "our" most recent maps may have been to maps of the
Sudan Government Service; but official British Government maps of 1906, 1914
and 1916 showed a true southeast line. This is illustrated by M a ~ LC-M
s
14A and
14B (referred to at paragraph 4.18 above) and on Map No. 63 in the

m.

4.186 Yet, in spite of his mistaken analysis of the 1899 Declaration
in the light of hindsight in 1919, Mr. MacMichael's recommendation to Mr.
Vansittart is interesting, for he suggested a revision in Great Britain's maximum
claim that would read as follows:

"... the line drawn, in accordance with the literal interpretation of

the Declaration of 1899, due south-east from the intersection of the
Tropic of Cancer with the 16th meridian, or (supposing the said line
to have been drawn, not due S.E., but in a roughly southeastern
direction in such a manner as to include in the French sphere the
parts of Tibes&+nd Ennedi lying West of the 24th degree of
longitude) [to]
the 24th degree of longitude at or near the
intersection of that parallel with the 17th degree of latitude, but, in
any case, in such a manner as to leave .... (etc., as in memo)."
The two interesting points are, first. that the contemplated end point of the south
east line was 17"N not 19'30'N; and second, that Tibesti and Ennedi were
described as lying in the French "sphere", and there is nothing to suggest that a
boundary line was contemplated in that sector.
4.187 As noted above, the negotiation of the 1919 Convention
invoived, on the British side, the Sudan Government Service. The interest of the
Sudan at the time was to have a clearly defined boundary between the Sudan and
French Equatorial Africa, particularly as between Ouadaï and Darfour. The
Convention did not concentrate on the northern part of the boundary but rather
on the boundary between Ouadaï and Darfour south of the Wadi Howa
(15"45'N), which concerned the Anglo-Egyptian Sudan. This no doubt explains
why the two principal British negotiators were from the Sudan Government
Service. According to the intemal Foreign Office note of 13 January 1922
referred to in paragraph 4.182 above, it appears that the British negotiators
apparently took no account of the effect which the 1919 Convention might have
on Italian temtory, and that the object of increasing the French Sudan by fixing
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the point of intersection of the southeast line in the 1899 Declaration at 1g030'N
latitude was to place under French responsibility and control ceftain turbulent
tribes who were hitherto masterless.
4.188 This same Foreign Office note sheds light on the intent and
effect of the 1919 Convention. The note was prepared in connection with
It
responding to the first Italian protest lodged against the 1919
starts off this way:
"In this long and very complicated note the Italian Ambassador has
put his fin er on a certain discrepancy between Our Conventions
rench of March 21st, 1899 and September 8th, 1919
y&,the
... .

8

The note goes on to summarize the Italian complaint, particularly as regards the
direction of the Article 3 line, which the Italians maintained was intended to be
exactly southeast. It confirms the accuracy of the Italian reference to British
maps of 1906 and 1914 as showing a strict southeast
In the course of its
analysis of the Italian position, this note makes the following observation:
'The effect therefore of the Convention on September 8th, 1919 is
to swing up the frontier in a norîhernly direction through-a
considerable arc, thereby giving to the French an extensive area of
the Anglo-Egyptian Sudan whose northem frontier as defined by
the Boutros-Cromer Convention of Janua~y19th, 1899 follows Lat.
22N. It also gives to the French a smaller portion of the hinterland
of Tripoli and as such, Italian temtory ... ."
4.189 This Foreign Office analysis proceeds to say that, although
the Italian protests "more intimately concern the French", nevertheless, since
Great Britain was also a party to the Convention, "the Italians have a right to
protest to us". It goes on to consider how to coordinate the British and French
replies to Italy, coming up with the following idea, though noting that it would
probably not prove acceptable to Italy:
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The 1916 British War Officemap, showing a strict southeast Une, was cited in the
at
para. 5.182, where a reprodunion appears as Map No. 63. A larger colour reproduction
of that map was fumished by Libya to the Court. The 1906 and 1914 maps appear as
Maus LC-M 14A and 14B referred to al para. 4.18, above. A larger reproduction of each
of these maps has also been himished to the Registry. Libya has no evidence of any
French protest to these maps.

"If the French agree we could, of course, contend that the [1899
Declaration] only indicated the general direction of the frontier ...
and that the maps published between 1899 and 1919 were merely
rough indications of a frontier which had never been delimited,
whereas the [1919 Convention] gave a more precise interpretation
of this vaguely defined frontier. '
This would not have been a forthright position for the British Govemment to
take, and as will be s h o y below, the British Govemment did not follow the
suggestion.
4.190 As was the practice of the Foreign Office, this note was, in
tum, commented on by other interested offices, and these notes appear in the
same file. One hand-written note observes that:
"The Italians have always hankered after a lin55nning down south
as far as latitude 16"north or even 15"north ...
Another note starts off this way:
'This is a dreary question - as dreary as the desert of which it treats.
... [The Italians] make the claim with just enough semblance of
justification to be tiresome."'
This note goes on to suggest that it might be argued that the wording of Article 3
did not exclude the possibility that -

"... either signatory to it might have claimed, in the course of years
and with the increase of geographical knowledge, a rectification of
the frontier to suit local conditions."

However, the ensuing analysis of this commentator is full of flaws. For example,
it constructs an argument around the failure of the Ottoman Empire to protest
the 1899 Declaration, when in fact the Ottoman protests to both Great Britain
and France were in the Foreign Office Mes. It was the comment of the Legal
Adviser's Office that carried the day and became the officia1 position of the
Bntish Govemment. This comment by H.W. Malkin, who later became Legal
Adviser of the Foreign Office, was surnmarized and discussed in Libya's
Memorial at paragraphs 5.202 and 5.203.
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4.191 The essential points made in the Malkin note, written in
May 1922, were these:

-

The 1899 and 1919 agreements were between Great Britain
and France and, hence, could not dispose of territory
belonging to a third Power;

-

To the extent they purported to do so, their provisions were
void;

-

Hence such nghts as Turkey originally possessed, and Italy
might then possess, could not be affected by these
agreements;

-

The 1899 Declaration involved no recognition of sovereignty
over any temtory at al]:
'The upshot of it a11 is that to my mind the two
Anglo-French agreements did not and could not
affect the rights of Italy in any temtory which
belonged to her. The question whether any of the
temtory to which those agreements applied is
temtory now belonging to Italy de ends of course on
the q u e s t B of fact as to how far urkish sovereignty
extended !'

f .

(b)

Tittoni Swech

4.192 Another Strand in Chad's argument is a speech made by
Italian Foreign Minister Tittoni on 27 September 1919. It comes up in the CM'S
discussion of the 1902 ~ c c o r d ' ~but
~ , is more appropriately dealt with here in the
context of the two 1919 agreements. It was a statement made to the Italian
Parliament a few weeks after the Convention of 8 September 1919 had been
concluded, a fact about which the Italian Government would be kept in the dark
until early 1921. Its purpose was, in part, to explain the Franco-Italian (or
Pichon-Bonin) Accord of 12 September 1919, which concerned Libya's western
frontier, and to which Italy was a Party, unlike the Convention of 8 September.
When Italian Ambassador Bonin signed the 12 September Accord, he was totally
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unaware that his CO-signatory M. Pichon had, four days earlier, signed the
Convention of 8 September 1919 with Great Britain, which directly concerned
Italy's temtorial interests in the Libyan hinterland to the south of Libya, as the
British Foreign Office had noted. Foreign Minister Tittoni was similarly in the
dark when he addressed the Italian Parliament.

4.193 Signor Tittoni remarked that the cession of temtory by
France in the 12 September Accord, carrying out a French commitment made
four months earlier during the meetings of the Colonial Commission to discuss
Italy's compensation under Article 13 of the 1915 Treaty of London, was useful
but "en somme peu de chose": it certainly had not fulfilled France's obligations to
Italy under Article 13 in the view of Italy. H e told the legislators that:

"La question du Tibesti et du Borkou, ou d'une autre compensation
au lieu de 55\régions, reste ouverte et sera l'objet de négociations
ultérieures
."
In his brief résumé of the Colonial Commission negotiations, he mentioned that
the subject of Tibesti, Ennedi and Borkou had been raised at that time. And then
he took the Italian public (and legislators) lightheartedly to task, saying that in
Italy when one could not obtain something, it excited a great desire to have it; but
when something was obtained, very little satisfaction was expressed. H e gave this
example:
"Je me rappelle qu'au commTfment de la guerre de Libye,
lorsque le public italien sut que , dans raccord Prinetti-Barrère
du ler novembre 1902, nous avions reconnu la frontière de la
Convention franco-anglaise du 15 juin 1898, assignant à la France
le Tibesti et le Borkou, il n'y eut qu'un cri dans les journaux,
brochures et conférences: nous devions à tout prix exiger le Tibesti
et le Borkou qui constituent I'hinteLjgnd nécessaire de la Libye! - E t
aujourd'hui, à peine a-t-on su que
nous étions sur le point de les
avoir, un cri s'est élevé en sens contraire pour protester contre une
acquisition dénoncée comme inutile et onéreuse pour nous."

4.194 Even if it were to be granted that Signor Tittoni might have
chosen his words more carefully - for example, he referred to the 1898
Convention instead of the 1899 Declaration, and totally misstated its effect, for it
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The translation into French is taken from the BCAF. See, LM, Exhibit 42.
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The words in Itaiian were "seppeche".
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The words in Itaiian used were "& saputo chen.

did not assign the regions mentioned to the French - it is remarkable what an
important place this supposed admission on his part was later given to support
the thesis, subsequently advanced by France, that Italy in the 1902 Accord had
recognized the Article 3 southeast line. When such weak evidence is paraded to
support an argument, it immediately casts doubt on the validity of the argument.
In this regard, the CM appears to have given the speech somewhat less
prominence than did the French.
4.195 If the speech is examined with care, what the Italian Foreign
Minister was saying - using exaggeration to put across his point - was that when
the secret 1902 Accord became known in Italy (around 1914), there was an
outcry, particularly in the press, that in the Accord Italy had wrongly surrendered
its position regarding these regions. Signor Tittoni does not say he agreed with
that interpretation - but this was what was being bruited about at the time. When
subjected to calm analysis, it became evident that in the 1902 Accord Italy had
done nothing of the kind, as the Italian Colonial Ministxy pointed out at the time
and subsequently. The main point made in this speech concerning Tibesti and
Borkou was that the question of to whom they belonged was open and remained
to be resolved by negotiations with France in the future.
S m o 4.~

Other Contentions of Chad

4.196 Most of the CM'S contentions regarding t h e 1919
Convention have been mentioned above: those prirnarily concerned with the
interpretation of its text. The QvJ makes three other arguments. First. it
contends that the final paragraph of the Convention did not modify in any way
Article 3 of the 1899 Declaration; it was an "interprétation authentique" by the
original parties to the ~ e c l a r a t i o n It
~~
has
~ .been shown above that this is wrong;
the final paragraph was an amendment of Article .3 that brought about, inter alia.
a significant alteration in the direction of the southeast line by moving its end
point north by 4" of latitude, as the Foreign Office had recognized. Second, the
CM repeatedly States that the southeast line shown on the map referred to in the
1902 Accord - the Non-Annexed Mau was identical to the line that would result
from the final paragraph of the 1919
This is demonstrably
wrong; the map's line intersected 24"E at 19'N, as the French Governrnent

-

-
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admitted on many occasions and iliustrated on its maps. Two lines starting from
the same point and intersecting 24"E at two different points - 19"N and lY30'N are not the same line, as Mau LC-M 34 demonstrates on a one degree (1") grid
superimposed on the Non-Annexed Mau.
4.197 The
suggests a fall-back position: even if the 1919
Convention should be considered to have modified the 1899 Declaration - which
the two parties had a perfect right to do -,it would not alter the result. For
Article 3 (and Annex 1) of the 1955 Treaty made a
to bath instruments;
posterior priori deroeat (codified in Article 30 of
and by virtue of the principle
the 1969 Vienna Convention on the Law of Treaties) the provisions of the 1919
Convention would take precedence in the event of con£üct between them239.
This argument, however, makes sense only in the context of Chad's first theory:
that in Article 3, Libya and France determined the boundary by renvoi to a
specific line, which would have effect even if the 1919 Convention between Great
Britain and France remained res inter alios acta for Italy at the time Italy had
sovereignty over Libya. That such an argument is not valid has been fully
demonstrated a b ~ v e ~ ~in
' . Article 3 of the 1955 Treaty, under any or all of the
appropriate canons of interpretation (literal, contextual, in the light of its purpose
or in its histoncal context), the parties cannot be said to have expressed their
intent to create boundaries through the operation of Article 3 itself even though
such boundaries had not theretofore been established. In Article 3, the parties,
instead, recognized already existing boundaries, which they undertook not to
contest (uti possidetism).
4.198 in the context of Chad's second theory - that international
agreements in effect in 1951 had pnor thereto already delimited a boundary
between Libya and Chad - the 1955 Treaîy only served to recognize and confirm
such boundaries. Of course, the second theory is sustainable only to the extent
that it can be demonstrated by Chad that such pnor agreements had validly
established this boundary. The 1919 Convention cannot meet this test. It was
inter alios acta for Italy and the subject of repeated Italian protests. As a result,
--Chad's second theory falls apart if it is established that the line established by the
1919 Convention is not the same line as that contemplated by Article 3 of the

-
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See, CM. p. 186, paras. 166-167. The -1contends that the final paragraph of the 1919

Convention gave a verbal description ("description littéraire") of the exact same line
ponrayed on the map referred to in the 1902 Accord. CM.p. 187, para. 169.
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See,-g,para. 3.114, et%., abwe.

.

-

1899 Deciaration, for it is only the 1899 line - not the 1919 l i e that could
conceivably have been the object of recognition by Italy in the 1902 Accord. The
principle
posterior priori derogat provides no help to Chad here: a subsequent
agreement (in 1919) between Great Britain and France could not modify the
juridical situation of Italy resulting kom the 1902 Accord (pacta tertiis nec nocent
nec prosunt241) without Italy's consent. Great Britain and France could freely
modify their previous agreement reached in the 1899 Declaration, inter se; but
without Italy's consent they could on no account accomplish the transformation of
the alleged (and entirely fictional) recognition by Italy in the 1902 Accord of the
1899 line to an Italian recognition of the 1919 line.
4.199 The CM presents a
argument, which is another
essential component of its second theory: the transformation of the southeast line,
which in 1899, in 1902 and in 1912 was, as Lord Salisbury had said, a line having
only the negative effect of limiting France's temtorial expansion not even a
sphere of influence line - into a boundary iine opposable to Italy (and hence to
Libya). This part of Chad's case is brand new.

-

4.200 The course this argument takes is as foUows:

-

The 1919 Convention fkmed up the language of the 1899
Declaration by repeatedly using the term "boundary1,242.
,

Comment: The term "boundary"appears oniy in theparagraphs of the
Convention relating to the Am'cIe 2 sector, which rn both the
Declaration and the Convention did concem a boundary. The term
does not appear in the final paragraph, which concemed Article 3. So
the LMs observation is not at al1 relevant.

-
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'

Admittedly, there was a divergence in view between the
British and the French as to whether the final paragraph of
the 1919 Convention concerned a boundan, rather than a
suhere of influence delimitation243.,

Art. 34,1969 Vienna Convention.
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Comment: It would be more accurately described as a fundamental
difference between them as to its intent.

-

.

However, Italy sided with the interpretation of France244

Comment: If this argument were to be accepted, it would create an
absurd new canon of treaty intetpretation: where a fundamental
divergence in view as to the intent of a treaty exists between theparties
to it, the view of a third State may be invoked to resolve it. In any
event, though Italy was fearful that the 1919 Convention was intended
to delimit a boundary, and advanced arguments to show why it had
these fears, the Italian Government strongv, repeatedly and
comistently protested the 1919 Convention and relected its application
to Ztaly.
"Ce caractère définitif est accentué par la
démarcation sur le t e w u d ela limite, précise mais
théorique, ainsi définie .

Comment: This i s a refeence to the demarcation approved in the
nd Declaration, two agreements not appearing on the
A
1924
n n a Z lis

PrOtO$B

4.201 As will be seen shortly, Great Britain assured Italy that the
1919 Convention did not affect at aii any rights Italy might have over the territory
in question. However, if France's interpretation were correct, it would mean that
the 1919 Convention had accomplished a major modification of the 1899
Declaration - not oniy as to the direction of the southeast line but in its intended
effect, tuniing what in 1899 was a line limiting France's temtorial aspirations into
a boundary opposable not oniy to Great Britain and France but also to Italy.
4.202 Another ingredient has been added to Chad's contentions as
to the transformation of the 1899 southeast line into a boundary in 1919. It
appears in Chapter V, Section III, starting at page 241, and concerns what the
CM calls the dual importance of French effectivités. Since this subject is dealt
with in its factual and legal aspects in Part V below, it is suf6cient here to
surnmarize this argument as it applies to the second theory of Chad's case247.
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It is not clear what the
means by "théorique". The same term appears on Colonel
Tilho's 1917 Map (Mao LC-M 32 referred to at para. 4.176, ahove) written along the
southeast line: "Fronti6rethéorique".
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It will be recalled that Chad's third theory is based entirely on effectirith.

This may be accomplished simply by quoting from the conclusions set out at the
end of the CM:

"... à partir de 1913, la France exerça son autorité. souveraine de
manière suffisante pour lui permettre juridiquement de consolider
son titre de souveraineté sur un temtoire allant jusqu'à la ligie
définie avec la Grande-Bretagne en tant que limite de sa sphere
d'influence. Ainsi, la ligne convenue, acceptée pa
alie en 1902
était, en 1919, devenue une frontière internationale5$l!."
Thus, the CM advances a second basis for the transformation into a boundary
that it claims the southeast line undement by 1919: French effectivités; and it
argues that these effectivités were recognized by ~ t a l ~Moreover,
~ ~ ~ this
.
argument based on effectivités is used to rationalize the diametncally opposed
views of the French and British Governments as to the intent of the 1919
Convention: for France, which allegedly had effectively occupied the area up to
the southeast line, the line had become a boundary; for Great Britain, which had
not, it was not viewed as a boundary. However, the CM never addresses the
question of how a line emerging from a treaty can be regarded as an international
boundary for one of the signatones but not for the other.
S m o 5.~

Aftermath of the 1919 Convention: the 1924 Demarcation;
Italian Pmtests: French and British Attemats to Reconcile
Their Entirelv Different Views in Re~lvineto Italy

4.203 The Boundary Commission provided for under Article 4 of
the 1899 Declaration finally got down to work after al1 the years that had elapsed,
completing its task in 1924. It was noted earlier, as weli as in the
that the
Commission's mandate under the Declaration was restricted to the Article 2
sector (up to lSON),which concerned a real boundary delimitation. However, as
the 1924 Protocol reveals, the Commission continued its work of delimitation al1

m250,
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CM,p. 376, Conclusion 1 (di).
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See,LM, para. 5.215, g a.

the way north to 19"30'N latitude2''.
Did the Boundary Commission exceed its
jurisdiction? Or was it justified in continuing on north because the area being
delimited up to 19"30'N had become part of the Article 2 sector, and hence
concerned a real boundary? The travaux turned up so far in the archives do not
directly answer these questions.
4.204 Shortly after the Italian Government became aware of the
1919 Convention, it wrote to France and Great Britain for information252. The
British Government supplied a copy of the Convention and advised the Italian
Arnbassador in London that the Convention had not been notified to Italy
through an oversight. Quite an oversight, from the Italian point of view! The
Italians addressed a similar enquiry to the French Govenunent (on 9 September
1921), which was answered by the French Ministry of Foreign Affairs on 8
October 1921. This letter and subsequent exchanges between Great Britain and
France in their year-long struggle to coordinate their positions, as well as the
official replies of each to Italy, are of unique importance to this case. The CM is
notably incomplete in its discussion of these exchanges and in the documents it
has furnished, claiming in some cases not to have been able to find them. In
contrast, these exchanges are examined in detail in the
and the complete
evidence is annexed t h e r e t ~ The
~ ~ ~French
.
note verbale of 8 October 1921 is a
case in point: it is not even mentioned in the CM. Its text may explain why254.
4.205 This 8 October note was in response to Italy's enquiry of 19
September conceming the 1919 Convention, which Italy had only just found out
about. In its note. Italy brought out the fact that it had been notified of the 1899
Declaration (and its meaning had been explained in 1900 by the French
251

CM, Annex 84, wntains the instmctions given by the the French Minister of Colonies to
the French Commissioners. Without elaboration, they were directed to wntinue on to
19'30'N. These instmctions contain an interesting remark wncerning the map annexed
to the 1919 Convention. Since no map was referred to in the Convention, the Minister of
Colonies said: "le document gkographique annexk A l'accord ne pouvait être donn6 qu'A
titre indicatif". This was the exact adjective applied by Foreign Minister Delcassk, in
forwarding the Livre iaune edition of the 1899 Declaration to M. Cambon, to describe
the famous map annexed to it, the Non-Annexed Mau. See. para. 4.59, ahove.
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Arnbassador in Rome, M. Barrère); in contrast, Italy had not been informed at al1
about the 1919 Convention. The French note of 8 October, seeking to find an
excuse for not having informed Italy, started off by saying that the 1899
Declaration and the 1919 Convention "ne sont pas en contradiction". It continued
that the expression "dans la direction du Sud-Est" in Article 3 was "assez vague et
n'implique nullement un tracé de frontière d'un caractère absolu"

-

"... d'autant que la dite déclaration, contre l'usage, n'est pas
accompagnée de carte ou de croquis."
The note added that French maps had shown a line that crossed to the north of
Tibesti and Borkou and that Italian maps also did not show the end point of the
line below 18"N (refemng to a map in an Italian unofficial atlas).
4.206 Leaving aside for the moment the erroneous statement
about the line shown on Italian maps - a remark the Italians were soon to correct what is of special interest is the statement in the official French response to Italy
that the 1899 Declaration was not accompanied by a map or sketch. In other
words, in 1921, the official French view was that the map annexed to the 1899
Livre iaune - the Non-Annexed Mae - was not a map intended to accompany the
Declaration so as to represent the intent of the parties as to the direction of the
southeast line. At most, in the words of M. Delcassé in 1899, it was only "une
carte indicative".
4.207 The
introduces its short and conspicuously incomplete
discussion of the Italian protests and the British and French responses with two
remarks. First, it asserts that in spite of the Italian Government's protests, Italy
had no legal right to refuse to recognize ("récuser") the 1919 line255. Second, it
admits that Italy's protests were constant right up until 1935, although "ses motifs
le furent moins"256. The
then attempts to show a lack of consistency in what
Italy said in its protests. However, the CM does not apply the same test to French
dispatches and notes verbales during the period 1921-1935; in addition, the CM.
aside from ignoring certain of the key documents, such as the
verbale of 8
October 1921just discussed, has mixed up dates and annex references.
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4.208 To take one example, the
refers to a document dated 12
December 1921 as being France's official reply to Italy's protest257. That,
however, is the date of Italy's formal protest to France. It is important to correct
this seemingly minor error in dates, for the offical French
verbale was dated
8 February 1923 (and the British note. 5 February 1 9 2 3 ~ ~ The
~ ) . correction of
the dates reveals that it took Great Bntain and France over a year to coordinate
their replies to Italy because of the widely divergent views each Govemment had
as to the meaning and effect of the 1899 Declaration and the 1919 Convention.
4.209 The
omits the senes of exchanges between France and
Great Bntain in their unsuccessful effort to resolve the fundamental differences
between them in order to present a common front in replying to Italy's protests.
These are among the most important documents in this case, for they show the
differing interpretations given the 1919 Convention in 1922-1923 by its two
signatones, as well as their interpretation of the 1899 Declaration, which the
Convention amended. The &
dealt
l in fullwith these documents259.
4.210 The CM covers this Anglo-French divergence by repeating
the French Government's arguments in its reply of 8 February 1923. It does not
give the British position, except to say this:
"Sans entrer dans cette discussion, le Foreim Office s'abrita
demère le fait que les accords de 1899 et 1919 se bornaient à
délimiter des zones d'irdluence en faisant valoir que, si l'Italie
estimait avoir des droits sur cette région, c'est sur elle que pesait le
fardeau de la preuve, tout en relevant que, pour sa part, le
Gouveament français avait d'autres arguments à opposer à
l'Italie
."
This summary hardly does justice to the basic differences of interpretation that
existed between the French and the British, differences that go to the heart of
Chad's case. Chad appears to overlook - just as France did - that Great Bntain's
interpretation of the 1899 Declaration and the 1919 Convention had, prima facie.
as much validity and weight as that of France; and the fact that Great Bntain had
no interest in the temtory concemed in Italy's protests gives the British view the
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added virtue of being unbiased and disinterested. Furthemore, the British note
of 5 February was not just the view of the Foreign Office, as the passage quoted
above seems to imply, but that of the British Government after careful study, as
the record discussed by Libya in its Memorial dernonstrates261.
4.211 The
summarizes the positions of Italy, Great Britain
and France in the following manner262:
"(L)a Grande Bretagne s'en tient à i'affïrmation selon laquelle tant
en 1899 qu'en 1919, il s'est agi de délimiter des zones d'influence et
droits acquis sur la région
que c'est à l'Italie d'établir qu'eue &a
contestée, ce qu'eue ne peut faire ... ."

Comment: This is incorrect and misleading.
(i)

The British repiy did not say that the 1899 Declaration
concemed the delimitation of zones of influence; it adhered to
the intetpretation stated in 1899 by Lord Salisbury and
consirtently followed thereafter: Am'cle 3 of the 1899
Declaration mereb laid down a line lunitin French temiorial
apansion. This was the "negativeseme" O Am'cle 3 to which
Lord Salisbury had refered, in respect to tenitory nonh of
ISONlatitude. It dia' not impiy that the sovereignty of either
State atended up to the line. As was pointed out earlier, it was
not a delimitation O existing spheres of influence (or 'partage"
as the
open cal it).

i'

fF

(ii)

Great Britain's note added that the 1919 Convention did no1
change that situation, its sole effect being "euher to define in
greater detail or to rnodify the line in question". Thur, it may
have altered the direction of the line but not its nature.

(iü)

The BrihSh noted that the Italian Govemment acquiesced in
the British intetpretation.

(iv)

The British note stated that any rights of sovereignty Italy might
have could oniy have been inherited fiom the Ottoman
Empire. It said nothing about Itaiy having to establish its
rights in the area. ObviouFiy, France had an equal burden to
establish its rights, since no rights had been recognized by these
agreements.

(v)

The misleading aspect of the L M s summary i~ that Great
Britain did not comment negativeiy on the me& of Itaiyk
claim as the
States in a pureiy gratuitous comment ("ce
qu'elle ne peut faire").
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(vi)

The m s summary overlookv the basis on which the Britrrh
and French decided to reconcile their entirely different
interpretations that the Britrrh Government understood that
the French had additional particular reasons for regarding the
Italian standpoint as untenable. This r( a veiled reference to
the 1900-1902Accords, and brings out their crucial role in the
French-chudian position as to the boundary.

-

-

The French line of argument was "plus nuancée": - the 1899
Declaration "se bornait en effet à délimiter des zones
d'influence dans une région que l'Italie avait, en 1902,
expressément reconnue comme étant située au-delà des
frontières de la Tripolitaine"; the 1919 Convention
"consolide la ligne convenue vingt ans plus t6t en faisant une
véritable frontière internationale et l'Italie, qui n'avait aucun
droit particulier sur cette région avant que la GrandeBretagne lui cède les siens, n'est pas fondée à en contester le
trace*##264
.

Comment:
(i)

This summary is not of France's "argumentation"ut the time
but of Chad's line of argument now, and it even refers to an
event occum'ng after 1923 - the 1934 Italo-Anglo-Egyptian
Agreement.

(ii)

There are two documents that set out France's oficialposition,
both notes verbales addressed to Italy, dated 8 October 1921
and.j6february 1923, the jïrst of which was not annexed to the
CM . The first note has just been discussed in paragraphs
4.204-4.206, above.

(iii)

The m s summary of the French arguments bears no relation
at al1 to the French Govemment's oficial reply of 7 February
1923, as will be shown below.

-

The Italian position "se borne à affirmer que le tracé de
1899, qu'eue admet, après une hésitation, avoir accepté en
1902, diffère de celui de 1919, amputant ainsi son temtoire.
Par ailleurs, elle reconnaît la présence effective de la France
dans la région et, de ce fait, la transformation de la zone
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Both notes were annexed to the
thereto and as Italian Archives Annex, p. 41, respectively.

as Exhibit 46

d'influence initiale en temtoire colonial doté de frontières
au sens propre du terme."

Comment:
(i)

Italy's formal protest of 12 December 1921 did not mention ut
al1 the 1902 Accord nor the French presence in the "contested
region': It did not refer in any way to French effectivités. It
refùsed to recognize the 1919 Convention.

(ii)

The Italian protest contained a mhtake, for it used the
following phrase to describe the 1899 line: "les fronti2res
ktabliespar la dkclaration du 21 mars 1899". However, France
and Great Britain had taken the official position that the 1899
line was not a boundary line; hence, the mistake could hardly
be accepted as acquiescence in a osition that had not been
taken by either of the signatories O the Declaration or, indeed,
by Chad in the
Italy's protest was not directed at the
nature of the 1919 line, which Chad claims had been
tran.$ormed into a boundary; it objected to the change in the
line's direction

m.

(iii)

f

The Italian
observed that any ma that might have
accompanied the 1899 Declaration cou1 only have had "km
caractt?rede démonstration et non de preuve': Ir thus rejected
any suggestion that ItaS ha$gzcepted in any way the map
refered to in the 1902Accord .

f

4.212 The official French reply of 7 Februaiy 1923 descnbed the
l i e shown on the Non-Annexed Map as "provisoire" and admitted that it
intersected 24"E "aux environs du 19ème degré" while the 1919 Convention line
intersected at 19"30'N, adding:
"Cette interprétation, si voisine du tracé provisoire de la carte de
1899, élargit légèrement lafl,f: d'infiuence française au préjudice
du domaine anglo-egyptien .
The French & argued that the Article 3 line of the 1899 Declaration was not
intended to be definitive for it concerned regions "pas encore entièrement
explorées"; thus, the
went on to say, the 1919 modification of the 1899 line
(as it was shown on the Non-Annexed Map) had respected the spirit of the
266

At p. 190, para. 183, the
completely distorts the meaning of thii pan of the a.
Italy had not rejected the juridical value of maps; it had merely set out the normal mle as
to the legal effect of maps, such as the Non-Annexed M ~ Eand
, the even lower value to be
ascribed to privately issued maps.
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Declaration. Both of these arguments are adopted by Chad in the
are an admission that the two iines were not the same and that the line was
modified in 1919. As noted earlier, this change occurred due to the greatly
increased knowledge of the geography of the region by 1919.

4.213 The
distorts the meaning of the French note of 8
February 1923 in claiming that France had contended there that "l'Italie ne
saurait protester" against the southeast line because it had allegedly agreed in
1902 that Tripolitania's boundary was as shown on the map referred to in the
1902 Accord. France's point in the note was different: it sought to explain why
France had not felt obliged to inform Italy of the 1919 Convention. For, as the
French note said, France's only obligation under the 1902 Accord was not to
extend its zone so as to cross the Tripolitanian frontier; and it even suggested that
the undertaking in the 1899 Declaration not to exceed the iines described in
Articles 2 and 3 - which had nothing to do with the Tripolitanian frontier - applied
only to the Article 2 sector line, not the Article 3 southeast iine, an interpretation
clearly at odds with the British view. The French officia1 response was not
directed at Italy's right to
but at France's obligation to have informed Italy
about the 1919 discussions with Great Bntain.
4.214 As the
points out, Italy protested again to France on 27
March 1 9 2 4 (it
~ ~had
~ already sent a similar protest to Great Britain on 28
February 1924)~~'.The
says that the Italian protest ignored what France
had said about the 1902 Accord and the map there referred to. This is not so;
Italy took issue with what France contended the 1902 Accord meant, although its
complaint focussed on the change in direction of the 1899 Declaration's southeast
line, which Italy insisted was intended to be a strict southeast line terminating
some 4" south of the end point of 1Y30'N specified in the 1919 Convention. The
Italian note disagreed with France's position that the only obligation France
undertook in the 1902 Accord was not to exceed the Tripolitanian frontier as
portrayed by the wavy, dashed iine on the map. Italy asserted - for the first time that, aside from the change in direction of the 1899 Declaration line, the 1919
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These Italian protests were annexed to the LM, as British Archives Annex, pp. 178 and
186.

Convention was feared to have resulted in another change. Italy protested that
instead of concerning zones of influence, as the 1899 Declaration did, the line
described in the final paragraph of the 1919 Convention "est une véritable
délimitation de frontière", especially "après l'exploitation et l'occupation des
nouveaux temtoires autant du c6té de l'Angleterre que de celui de la France ...".
What Italy was saying was that the spirit and intent of the two agreements were
different: the change in 1919 had modified the status auo estabiished in 1899
without Italy being informed. Italy was expressing a fear, not recognizing or
acquiescing in a result, and jt vigorously protested the 1919 Convention right up
until1935.

4.215 The CM interprets the Italian note as rejecting the British
thesis as to the effect of the 1899 and 1919 agreements and sidiig with the French
point of ~ i e w ~ This,
~ l . of course, refers to the fundamental divergence in the
views of the two Powers that had made the coordination of their replies to the
initial 1921 Itaiian protest so difncult. However, the
fails to mention the
important event that took place in 1924 prompting Italy to again lodge a protest
that year: the 1919 ~onventio; line had been demarcated up to 19"307Nlatitude,
and this demarcated line had been agreed between Great Britain and France in
the 1924 Protocol and Declaration. Quite correctly, Italy felt obliged to renew its
protest. Whatever interpretation Great Bntain may have given the 1919
Convention in 1921 in its 1923 note verbale to Italy, it would be hard to deny that
the 1924 demarcation up to 19"3û'N looked like an extension of the Article 2
sector north to that point, and hence that the boundary had been moved north.
So Italy was compelled to protest again rather than to rely entirely on the
principle res inter alios acta, under which even if the boundary as between the
British and French had been moved north, any rights Italy might have could not
have been affected. Italy's protest did not waive the application of that pnnciple,
in any event.
4.216 In its 1924 note to France, Italy certainly did not recognize
"la présence effective de la France dans la région". Italy's reference to the
exploitation and occupation of these temtones was directed at both Great Britain
and France, and as the CM points out, the British had by no means occupied this
temtory or claimed to have done so. The Italian note merely obsewed that
important changes had occurred since 1899, when French forces had barely
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"ventable boundary"; and by claiming that this boundaly was opposable to Italy.
In forcefuiiy setting out its fears in order to support its protest, Italy certainly
cannot be accused of having recognized the actions that had given rise to those
fears.
S m o 6.~

Chad's Contention that the 1919 Line Was Ooposahle to

m.

4.219 in its Memonal, Libya noted the inconsistencies in the
position France adopted in connection with the Italian protests. On the one
hand, the French Government denied any obligation to have informed Italy of the
1919 Convention on the grounds that its undertaking in the 1902 Accord
concerned only the Tripolitanian f r ~ n t i e ? ~ on
~ ; the other hand, France
subsequently maintained that the Article 3 southeast l i e , modified in 1919, was
opposable to Italy by virtue of the 1902 ~ c c o r d ~Chad
~ ~ .has adopted both
French positions, and with them their inconsistencies. This problem of
inconsistency first became apparent in the French note verbale of 5 March 1930,
a document the CM neither refers to nor annexes275. in that note. the French
Government informed Italy that in the 1902 Accord it considered Italy to have
recognized not just the Tripolitanian frontier figuring on the map, but also the
1899 southeast line appeanng there, as subsequently "interpreted" by the 1919
Convention.
4.220 The arguments now deployed by Chad to establish the
opposability to Italy of the 1919 line follow this course276..

-

At no time did Italy explicitly pose as successor to the
Ottoman nghts no doubt because it would have been
contrary to prior undertakings (referring particularly to the
1902 Accord);

-

273

The French Government at first flirted with the notion that in the 1902 Accord Italy had
renounced any Tripolitanian hinterland claim; but this was only in a 1922 diipatch to
Great Britain; and in i u official responses to Itays protests, this argument did not
has now made this renunciation argument
appear. See. LM, para. 5.205, g seq. The
a cornestone of its case.
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CO the

as

Comment: This is incorrect and irrelevant, as shown ear~ie?~~.

-

Italy's position was entirely negative; and a State's protests
may stand in the way of a situation becoming opposable to
it, but they do not create rights in its favour;

Comment: After 1912, Italy stood in the shoes of the Ottoman
Empire; its inherited rights were recognized by Great Britain and
France.

-

On its face, the 1919 Convention was not opposable to Italy;

Comment: Correct.

-

Italy had no standing to question the Anglo-French
agreements for Italy had not supplanted Great Britain in the
effective control of the region to the northeast of the French
possessions until long after 1919;

Comment: Thk Fr rnirtoken:
(i)

Great Britain did not have, and did not claim to have, effective
connol of the adjoining area lying north of the southeast line in
1919 or thereafter.

(ii)

Italy's title was not based on its fiecrivitRF but on ifs
inheritance from the Ottoman Empire. It had standing to
question these agreements after the 1912 Treaty of Ouchy.

-

As a result of Admiral Canevaro's speech of 24 April 1899,
Italy accepted the "partage" in the 1899 Declaration;

Comment: Wrong in al1 respects as aplained above278.

-

This was conkned repeatedly by Italy: by the 1900 Accord;
by Signor Prinetti's speech in 1901; and even by the Italian
protests themselves against the 1919 Convention, in which
Italy struggled ("s'efforcer") to distinguish the 1919 line from
the 1899 line;
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Sec. paras. 4.146-4.150,above.
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Sec. para. 4.80,g a..
above.

The f i t two examples have already been refuted
above . The third example i.v astounding. It was no smcggle at al1
to demonsrrate that the 1899 and 1919 lines differed to the rune of 4"
of latitude. The 1899 Line ( m e southeast), the line on the N a
Annexed Mau (ending ut 19"N), and the 1919 line (ending at
19"jJ$#) were on their face different lines. (Maos LC-M 19, 20 and
21) .

-

In fact, however, the 1919 Convention did not modify the
1899 Declaration's southeast line;

Comment: The French Government repeatedb admitted the lines
were different: one ending at 19"N latitude, the other at 19"30JN.
Chad admits that the 1899 line was not a boundary line; but it
conte& the 1919 line was. This in itseif would have been a major
modijication of the Declamtion.

-

In the 1902 Accord, Signor Prinetti:

"... se fonde non sur le texte de la Déclaration, mais sur la
carte annexée dont le t e , ; . . est en tous points conforme à
l'interprétation de 1919 .
Comment: This has already been shown to be wrong. The 1902
Accord "sefonde" on the 1900 Accord. The southeast lines differed:
19"N and 19"301N. In any event, the F ~ c Government,
h
until its
note of 5 March 1930, dkcussed above , had taken the position
that the line rejerred to in 1902 was not the southeast line but the line
depicting the mjwlitanian frontier.

-

The 1902 Accord had an even greater sigruficance: Italy not
only recognized the 1899 southeast line but also, by its
recognition of the Tripolitanian frontier line as the lirnit of
French expansion, indicated Italy's disinterest in the region
and its recognition of it being within France's sphere of
inûuence.
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Comment: 7% iY wrong and has been refuted ~ b o v e The
~ ~1902
~ .
Accord referred bock to the 1900 Accord in order to clarify the
unilateral French statemenr made there. Itaiy recognized nothing in
either the 1900 or the 1902 Accordr. Moreover, the wavy, dashed line
encircling "fipolitaine" on the Non-Annexed Mari referred to in the
1902 Accord was not pomrryed as a boundary on that map.

4.221 The "snowball effect" of the argument, piling one layer of
incorrect contention upon another as it roiis along, reaches its climax in the
proposition that "les protestations italiennes n'avaient aucun fondement
juridique" (refening to a map that apparently was to have been placed in the CM
but was n o t p 4 . The CM argues that this is so, even if it is not accepted that Italy
recognized the 1899 "partage", and even if it is granted that the 1919 Convention
modified the 1899 line. For the Italian Government - the argument goes - washed
its hands of the regions beyond the confines of the Tripolitanian boundary shown
on the Non-Annexed Mau, and thus declared itself to be indifferent as to how the
British and French cawed up between them al1 of these regions up to that wavy,
dashed line. In other words, in 1902, Italy made a legally binding renunciation. It
must be noted, straight off, that the map on which Chad relies portrayed no
Tnpolitanian boundary; it is only the tampered-with version of that map
appearing as an "extrait" on page 162 of the CM that portrays such a
b~unda$~~.
4.222 France, on the other hand, according to the CM, had by
1919 occupied the entire region in question and had it under effective French
control; the 1919 Convention was an affirmation of that f a ~ t France's
~ ~ ~ zone
.
of
influence, recognized by Great Britain (in 1899) and by Italy (in 1902), thus
became "consolidated as a French colonial possession - described by the CM as
typical of the way in which a sphere of influence became transformed into a
colonial title, citing M. F. Lindley. This transformation or consolidation
the^$^^, however, depends on three propositions, none of which the CM has
proved. Great Britain denied that the 1899 Declaration recognized an existing
French sphere of influence in 1899, and its Article 3 was carefully drafted to avoid
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.
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Sec. para. 4.53, sa.,
above, and M ~ DLC-M
S
25 and 26.
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See, generally, Pan VIII, below, for a discussion of this theory.

any such thing, as the travaux showzg8. Italy recognized nothing at all in 1902. As
will be demonstrated in Part V below, France had not come even close to
establishing effective control throughout the Libya-Chad borderlands by 1919,
quite aside from the absence of any legal right for French troops to be in any part
of the borderlands at the t h e . Nevertheless, the
claims to have a tmmp card
to play: that Italy itself, in its
verbale of 27 March 1924, discussed above,
considered that a 'kentable boundary" had come into existence, as well as noting
France's "effective occupation"289. Thus, that boundary became:

"... opposable à ce pays qui, en 1902, a reconnu les droits de la
France à6fjtablir dans cette zone et n'y est, pour sa part, nullement
présente ."
4.223 Aside £rom the defects in this conclusion already noted, it
ignores the fact that after 1902 the Ottoman Empire did indeed occupy and
control the borderlands, in conjunction with the indigenous peoples under
Senoussi leadership, and together they bitterly fought French attempts to invade
these regions; and that until 1913, a modus vivendi existed under which the
French respected a de facto ine, north of which was territory under Ottoman
control. By the 1912 Treaty of Ouchy, Italy inherited the Ottoman nghts and
titles; and it was only thereafter that French troops entered the area, destroying
zawivas, slaughtering the indigenous tnies and forcing the Senoussi headquarters
to move north again to Koufra. These facts showing the Ottoman Empire's
occupation and control over the borderlands are the coup de m5ce to a theory
that, in any event, rests on a series of incorrect and unproven propositions.
4.224 The
reach its ultimate goal:

continues, undeterred by al1 these problems, to

"La triple reconnaissance italienne

-

de la validité de la Déclaration additionnelle
de 1899,
de la frontière de la Tri olitaine indiquée par
la carte annexée à cette éclaration et,
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Sec. para. 4.214, gt S., above.
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b

-

du droit pour la France d'étendre son
influence jusqu'à cette frontière,

empêche l'Italie de protester contre la modification
de la limite g$$vue en 1899 et, a fortiori, contre sa
confirmation ."

4.225 It has been mentioned several times that the second theory
advanced in support of Chad's case is like a trapeze act: if one thing goes wrong, it
al1 comes tumbling down. This is iiiustrated by Italy's so-called "triple
recognition". For it is dependent on an interconnected and very fragile structure
made up of some 10 or more elements. If any one is invalidated or even
damaged, the argument collapses. It is particularly interesting to note how cntical
a role is played by the 1902 Accord and the map referred to therein. Al1 three
elements of Italy's alieged "triple recognition" anse initial'y from that Accord, as
weU as a fourth strand in Chad's argument, left out of the "triple recognition" what Chad claims was Italy's renunciation of Ottoman nghts and titles in the 1902
Accord. So the
might have said Italy's "quadruple recognition", to be
complete. If just one fact supporting this elaborately structured argument is
wrong - take, for example, the assertions that in the 1902 Accord Italy accepted
the 1899 line and that that line was the same as the 1919 Line (which the CM caUs
"la ligne convenue") - the entire argument faUs apart292. Chad might argue this is
not so, pointing to the fourth "recognition" of Italy, its alieged renunciation of
Ottoman rights and titles. But this, too, relies on the 1902 Accord and on the
proposition that the map referred to there portrayed the Tripolitanian boundary,
which Italy therefore accepted in the Accord. But this proposition can only be
sustained by accepting the "extract" of that map set out at page 162 of the CM. a
distortion of the map, instead of the map itseif, which portrayed no such
boundary, as demonstrated by Maus LC-M 25 and 26 referred to at paragraph
4.53 above. Furthermore, it ignores entirely the consideration that, in 1902, Italy
was whoUy incapable of renouncing Ottoman rights and titles, Italy having no
legal status in, or in relation to, Tripolitania at the time.
4.226 It may also be noted that when France recognized Italy's
sovereignty in 1912 over this part of the Ottoman Empire, foUowing the Treaty of
Ouchy, it did so without the slightest reservation. In so doing, it revealed that in
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1912 France either entertained no such repudiation theory or, if it did, France
renounced it.
4.227 The CM. in setting out its three-part, or even four-part,
theory of Italy's recognition, iiiustrates the point made in the Introduction to this
Counter-Memonal. At the end of the day, Chad's case is based on a theory of
acquiescence, recognition and estoppel: first, against Italy; and then, against
Libya. It might appear to be absurd to contend that Italy had in effect acquiesced
in the 1919 line when it so vigorously protested against and rejected the 1919
Convention; but the
claims to have a ready answer: ignore the protest, Italy
had no right to protest.
4.228 At the end of its discussion of the 1919 Convention, the
attempts to dispose of the embarrassrnent to its various contentions created by
the fact that Great Britain held an entirely different view of the meaning and
effect of both the 1899 Declaration and the 1919 Convention, and had so
informed the Ottoman Empire, Italy and even France. It will be recalled that the
outcome of the discussions bekeen the two Governments during 1922 over how
to reconcile their irreconcilable views in order to respond to Italy's protest was to
rely on the 1902 Accord. Great Britain, thus, could adhere toits previously stated
(and correct) analysis of the situation created by the 1899 and 1919 agreements
while leaving France to say whatever it wished for Italy and France, (Great
Britain was told) had a special relationship as a result of the 1902 Accord.

-

4.229 This, indeed, is the first reason the
advances to
differentiate between the French and British positions293. However, once again,
Chad has overlooked the fact that Great Britain and Italy entered into a secret
Accord in 1902 also, which in fact was signed before France's 1902 Accord with
~ t a l ~In ~this
~ ~
pnor
. Accord with Great Britain, Italy received explicit
assurances that the 1899 Declaration neither meant nor had the effect that
France was later to claim. The whole theory of Italy's so-called "triple (or
quadruple) recognition" is invalidated by this 1902 Accord between Italy and
Great Britain alone.
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S m o 7.~

Chad's Contention that in 1934. as Successor to Great
Britain's Temtorial Interests in the Region of the Sarra
Trianele, Italv Became Bound bv the 1919 Convention

4.230 The argument is advanced in the
that, by virtue of the
Italo-Anglo-Egyptian Accord of 20 July 1934, relating to the Sarra triangle, Italy
had, as a matter of law, succeeded to British rights and obligations under earlier
Anglo-French treaties "en vue de la délimitation du temtoire céde,11295. hi^
argument is manifestly unfounded.
4.231 A full account of the Anglo-Italian negotiations on the Sarra
triangle (drawn from primary sources) is set out in the &1296. It is amply clear
from this account, and indeed from the text of the 1934 exchange of notes itself,
that this agreement did not involve any true "cession" of temtory by Great Britain
and Egypt, in nght of the Anglo-Egyptian Sudan, to Italy. (As already shown,
successive British Govenunents had, from 1899 onwards, taken the £kmposition
that the southeast line in the 1899 Declaration as "interpreted by the 1919
Convention, merely limited temtonal aspirations and did not constitute a
territorial boundary dividing temtones under the sovereignty of Great Britain
and France, respectively.) More specifically, Great Britain had assured Italy in
the secret 1902 Accord between them that the 1899 Declaration simply laid d o m
"a line to the east and West of which respectively [France and Great Britain]
bound themselves not to acquire temtory or political influence in the regions
traversed by the said line, but that the Agreement in no way purported to deal
with the rights of other Powers, and that, in particular, as regards the
of
Tripoli and the Mutessarifik of Benghazi, al1 such rights remain entirely
unaffected by it297." Furthermore, Great Britain had consistently taken the
position, vis-à-vis the Ottoman Empire, France and Italy, that, at least as regards
temtory to the north of 15"N latitude, the 1919 Declaration had been carefully
worded in a negative sense so that, while placing a limit on the advance of France
to the eastward, it did not recognize or purport to pass judgment on any other
rights or c ~ a i m s ~ ~ ~ .
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4.232 The British position was and remained based h l y on the
consideration that the 1899 Declaration, as "interpreted" by the 1919 Convention,
had net established a temtonal boundary as between British and French
possessions in this part of Afnca, at least as regards temtory to the north of 15"N
latitude299.
4.233 It is true that the 1924 Declaration confirming the Protocol
of 10 January 1924, signed by the Boundary Commissioners appointed under
paragraph 4 of the 1899 Declaration, established a Iine between the AngloEgyptian Sudan and French Equatonal Africa extending as far north as the
intersection of 19030'N latitude with 24'E longitude as a consequence of the 1919
Convention, which had "interpreted" the southeast line of Article 3 of the 1899
Declaration as taking a "southeasterly direction" so as to meet longitude 24"E at
its point of intersection with latitude 19030'N.
4.234 As has been discussed a b o ~ e either
~ ~ ~ the
, Boundary
Commissioners appear to have exceeded their mandate under Article 4 of the
1899 Declaration in continuhg the delimitation north of 15"N latitude; or the
effect of the 1919 Convention was to extend the Article 2 sector of the 1899
Declaration north to 19030'N and, hence, the line continuing north along 24"E
longitude to that point became a boundary line. If, armendo, the second
alternative is accepted as correct, there is no doubt that that intersection could
not be taken as an agreed tnpoint between Great Bntain, France and Italy. Italy
had vigorously protested against the 1919 Convention to both France and Great
Bntain and had £rom 1921 onwards refused to recognize that Convention. In
particular, Italy had, in its protest note to the Foreign Office of 18 December
1921, asserted that the line descnbed in Article 3 of the 1899 Declaration was a
strict southeast line intersecting 24"E just north of latitude 15"N, and that the 1919
Convention of 1919 had modified that line, not "interpreted" it, by fixing the point
of intersection at 19"30'N latitude. Thus, Italy was specifically protesting against
the fixing of the point of intersection at latitude 1g030'N.
4.235 Accordiigly, even if, despite what may well have been an
excess of powers by the Boundary Commissioners in fixing a boundary between
299
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in London of 21 August 1922, cited at LM.para. 5.60.

the Anglo-Egyptian Sudan and French Equatonal Aiiica north of latitude 15"N as
far as 19"301N,that sector of the northlsouth line is to be taken as a true bounda~y
between Great Bntain and France, it is amply clear that
had not accepted
the intersection of 24"E with 19"30>Nas marking the northern lirnit of any French
sphere of irüiuence to the prejudice of Italian claims (in nght of Libya) to these
territones.
4.236 The Bntish negotiators of the 1934 Accord relating to the
Sana triangle were well aware of al1 these complexities. In particular, they were
aware that Great Bntain had consistently represented to Italy that the 1899
southeast line, even as "interpreted in 1919, at the most merely divided spheres
of influence (in a negative sense) and could not affect any Italian nghts in the
area. They were also aware of the vigorous Italian protests against the 1919
Convention.
4.237 In the event, it was possible so to formulate the agreement
between Great Bntain and Italy as to avoid prejudicing the position of either
Italy, France or Great Bntain. So far as Italy was concemed, the perceived need
was not to utilise wording that could be constmed as involving, directly or
indirectly, Italian recognition of the 1919 Convention and particularly of the
terminal point of the southeast line at 19"3WN. This was achieved by ananging
that the step in the line (from 25"E to 24"E longitude) should be at 20°N latitude
(rather than 19"30'N, which would have coincided with the terminal point of the
1919 line), and by specifying the southern limit of the line along the 24th mendian
as "its junction with the frontier of French possessions" (Mau LC-M 35). The use
of this vague and indeterminate language was designed not to prejudice the then
ongoing Franco-Italian negotiations on the southem boundary of L,ibya301.
4.238 So far as France was concerned, the perceived need was not
to put in issue the "interpretation" which the 1919 Convention had given to the
southeast line; and to refrain from basing any concessions to Italy on
geographical, economic, political or histoncal arguments which could strengthen
Italian claims against French positions in Central Aiiica. These desiderata were
brought by France to the attention of Great Bntain at an early stage of the Anglo-
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See. LM, paras. 5.247-5.283. The extension of the line of 22"N latitude westward so as to
f o m the "Sam Triangle"was entirely hypothetical, for west of 25"E longitude this line

had no status as a boundaiy.

Italian negotiations302. The British negotiators had them firrnly in mind
throughout the negotiations; and it wiii be seen that the final text of the 1934
Accord respects them. So far as Great Britain was concerned, the perceived need
was to avoid any implication that the agreement relating to the Sarra triangle
involved the "cession" of British (or part-British) temtory in right of the AngloEgyptian Sudan, since this would have given rise to Parliamentary difficulties.
This was achieved by so wording the final text as to make it clear that what was
involved, on the British-Egyptian side, was a simple renunciation, on behalf of the
Sudan, of aii claims to temtory to the West and north of the agreed frontier line.
4.239 The careful wording of the 1934 Accord, particularly when
read in the light of the travaux vréparatoires of that agreement, sufficiently
dispels any argument that Italy thereafter succeeded to British rights and
obligations under earlier Anglo-French agreements, if only for the following
reasons:

-

Great Britain did net cede the Sarra triangle to Italy by
virtue of the 1934 Accord. Neither Great Britain nor the
Sudan had ever asserted any claim to title over the temtory
comprised within the Sarra triangle. Great Britain might
have had a potential inchoate claim to title over that
temtory in right of the Sudan by virtue of the 1899
Declaration as "interpreted" in 1919, and it was that
potential inchoate claim (and no more) that was renounced
in 1934 (nemo dat auod non habet);

-

Itaiy was careful to ensure that the text of the 1934 Accord
in no way prejudiced the Italian position of non-recognition
of the 1919 Convention;

-
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If France had reaUy thought that by concluding this Accord,
Italy had succeeded to British rights and obligations under
earlier Anglo-French treaties, it is astonishing that France
did not argue, in the then ongoing negotiations with Italy
over the southern border of Libya, that Italy was now
precluded from contesting the 1919 "interpretation" of the

See. LM, para. 5.294.

1899 southeast line. Instead, within six months of the
conclusion of the Sarra triangle Accord, France had
concluded with Italy the 1935 Treaty establishing, for the
iïrst time, a boundary between Libya and French Equatorial
Africa departing materially from the 1899 line as
"interpreted" in 1919. It is submitted that the conclusion by
France of the 1935 Treaty estops Chad from maintaining
that, by concluding with Great Britain the 1934 Accord
relating to the Sarra triangle, Italy had accepted the 1919
Convention.
4.240 If this were not enough, there remains the more basic
question whether the régime established by an agreement such as that constituted
by Article 3 of the 1899 Declaration as "interpreted" in 1919, faus within the
category of "boundary régimes" or "other temtorial régimes'' to which the rules set
out in Articles 11 or 12 of the 1978 Vienna Convention on Succession of States in
respect of Treaties might apply. Even Chad concedes that, at least initiaiiy, the
1899 Declaration did not deli&t territories over which France and Great Britain
already exercised territorial sovereignty; the CM states that the Declaration went
no further than effecting a dMsion of spheres of inûuence that the two parties
mutuaiiy r e ~ o ~ n i z e d
So~also
~ ~ Chad
.
admits that a treaty establishing a sphere
of innuence was insufficient to establish a "colonial title", which could only be
acquired by the conclusion of agreements
with local chieftains or by the effective
and continuous exercise of acts of sovereign$04. So there is ample reason for
303

is wrong insofar as Article 3 is mncerned:
See, ex., CM. p. 148, para. 23. in this, the
Article 3 only indicated a üne limiting French temtorial expansion toward the Nile.
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In this regard, a 1934 opinion of one of the Legal Advisers to the
Foreign Office in mnnection with the negotiations mncerning the Anglo-Saudi frontier
is of interest
LC-M 12, hereto). In it, MI. Beckett (Second Legal Adviser) made
these remarks:
"Spheres of influence in international law, whatever their political significance,
mean nothing at au. If astate admits it has not sovereignty over a temtory, but
only claims a sphere of influence over it, then apan from treaty obligations
binding panicular powers not to enter the sphere of influence, e t c legally any
other power can go there and take steps to make itself sovereign."

in the same opinion, Mr. Beckett goes on to say:
"Sovereignty over temtoiy cannot mnsist in a mere right to keep other states out
when the soi disant sovereign exercises no authority whatsoever there. If this is
the position, then even if the soi disant sovereign had originally a perfectly sound
title, he will lose it if another state enters the temtory and de exercises
authority there for a sufficient period, and thu. acquires a prescriptive right."

regarding the 1899 Declaration, insofar as it concerned areas north of 15", as a
"political"understanding, an agreement over the extent of the political aspirations
of the two parties, rather than a treaty establishing a boundary or territorial
régime.
4.241 From the British travaux of the 1899 Declaration, it is amply
clear that the line described in Article 3 of that Declaration was viewed simply as
a line limiting the political aspirations of France as regards future acquisitions of
temtory and was, in any event, res inter aiios acta as far as Powers other than
France or Great Britain were concemed. In the 1899 exchange of nores between
Great Britain and Germany, the principle of res inter alios acta was affirmed by
the German Government as applying to the ~ e c l a r a t i o n ~ ' ~and
; this was not
contested by Great Britain. This also appears to be the position of Chad, at least
in principle306. It is a hall-mark of a true temtorial, or boundary, régime that it
becomes valid erga omnes - quite the reverse of a political arrangement that is
inter alios acta.
---

-

4.242 In the light of these considerations, it may be concluded that
the 1899 Declaration only had a legal effect inter Dartes (that is to Say, between
France and Great Britain); that the final paragraph of the 1919 Convention,
which purported to "interpret" paragraph 3 of the 1899 Declaration, similarly only
had a legal effect inter vartes; and that neither of these instruments established,
or purported to establish, a "boundary régime" or "other temtorial régime" within
the meaning of customary law or the rules set out in Articles 11 or 12 of the 1978
Vienna Convention. Accordingly, and as a matter of international law, Italy could
not, by reason only of concluding with Great Britain the 1934 Accord relating to
the Sarra triangle, have "succeeded to British obligations under earlier AngloFrench treaties that did no more than divide spheres of influence in the region
(that is to Say, the 1899 Declaration as "interpreted" by the 1919 Convention),
these obligations, by the very content of the instruments in which they were
embodied, existing only inter vartes.

305

See,LM. paras. 5.56-5.57.
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See. CM, p. 80,para. 111.

CHAPTER VII.

S m o 1~.

THE 1919 FRANCO-ITALIAN ACCORD
/12 SEPTEMBER)
Bac-und

and Text

4.243 The CM begins its discussion of this Accord with a touch of
sarcasm:
"Quelles qu'aient pu @treles réticences de l'Italie à l'encontre de la
Convention supplémentaire du 8 septembre 1919, celle-ci n'en a
pas moins conclu avec la France, quatre jours plus tard, dans le
cadre des négociations de paix de Versailles, un accord ... [refemng
to t&j 12 September Accord also on the 1955 Treaty Annex 1
list] ."
This is quite uncalled for; in fact, the irony of the situation is quite the reverse.
How could the French Govemment, in the light of its obligations to Italy under
Article 13 of the 1915 Treaty of London, have clandestinely entered into the 8
September Convention with Great Britain, directly and adversely affecting Italian
interests in the Tripolitanian hinterland inherited from the Ottoman Empire in
1912 - ten years after the 1902 Franco-Italian Accord on which the CM confers a
seminal role - without the slightest disclosure about the Convention to Italy four
days later, on the occasion of the signing of the 12 September Accord concerning
the western boundary of Tripolitania? Both agreements were signed on behalf of
France by its Foreign Minister, M. Pichon. The passage quoted above states that
the 12 September Accord fell within the scope of the post-World War 1 Peace
Congress. So did the 8 September Convention: the source attributed to the map
annexed to it was the "Geographical Section, Peace Congress, No. 224"308.
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CM.p. 197, para. 210.

308

Sec. Mau LC-M30 referred to at para. 4.174, above, and LM, Map No. 60,at para. 5.176.

4.244 The analysis of the 12 September ~ c c o r d ~in' ~Libya's

.

Memorial bnngs out several points in addition to the one just made310.

LC-M 36
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Annex 1 of the 1955 Treaty refers t o the Accord in a slightly derisive way: as
"l'arrangement hanco-italien du 12 septembre 1919", as if it were not to be taken too
seriously: it was an "arrangement", no1 a "convention" or "accord". The French title
reflects the fact that France modified the Ghat-Toummo sector of the boundary, agreed
in 1919, in Annex 1 of the 1955 Treaty; and was planning to do so in respect to the
Ghadamès-Ghat sector, which was accomplished by the 1956 Agreement insisted upon by
France as a condition of ratifying the 1955 Treaty.
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LM.paras. 5.168-5.173 and Maps Nos. 58 and 59. The text of the Accord appears at LM.
International Accords and Aereements Annex, No. 18.

-

The Accord established, for the first time, the western
boundary of Libya as far south as Toummo, modifying the
notional frontier shown on the Non-Annexed Mau
36)311;

(m

-

The Accord delimited an agreed temtonal boundaiy and
called for its 'kérincation sur les lieux":

-

This resolution of the boundary question between Italy's
colony of Libya and French Algena was expressly noted in
the Accord as not completing the obligations France owed
to Italy under Article 13 of the 1915 Treaty of ond don ("tout
en réservant d'autres points pour un prochain examen"); the
Italian Government so asserted at the time312; and the
acknowledges this fact313.

4.245 It is worth noting in passing that the boundary resulting frorn
the 12 September Accord is discribed therein as "la nouvelle frontière entre la
Tripolitaine et l'Algérie1' (emphasis added). Such a description was later
employed in descnbing the southem boundary of Libya resulting frorn the 1935
Treaty; and Chad rnakes the argument that by calling it a "nouvelle frontière",
Italy explicitly recognized that pnor to 1935 the temtory affected, under the
supposed old boundary, was under French sovereign$14.
The 12 September
Accord confirms that the use of the words "nouvelle frontière" does not lead to
such a conclusion, and that such a description does not necessarily irnply that a
prior conventional boundary existed. What was modified in the 12 September
Accord was the western side of the Tripolitanian frontier depicted on the map
(the Non-Annexed Mau) referred to in the 1902 Franco-Italian Accord. This was
not an agreed or conventional boundary - it was a sketch of where the frontier was
generally considered to lie, a notional frontier. In 1902, Italy had no temtorial
311

As a result, Ghadamès., Ghat, the oases of Fehout and El-Birkat, Anal and Toummo and
the principal caravan route between Ghadamès. and Ghat, as weU as the direct
communication lines between Ghat and Toummo, were al1 rewgnized as within Libyan
territory.
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S s for example, Foreign Minister Tittoni's speech of 27 September 1919 to the Italian

Parliament discussed at para. 4.192,
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See. CM. p. 199, para. 220.
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See,para. 6.20, below.

a.,
above.

rights in respect to Tnpolitania, which was under uncontested Ottoman
sovereignty. Thus, Italy could not have b e d that boundary with France in the
1902 Accord. The wavy, dashed line on the map served as a convenient
illustration of what M. Barrère meant in his unilateral declaration to Signor
Visconti-Venosta in 1900 as to the meaning of the 1899 ~ e c l a r a t i o n ~ lThe
~.
phrase "nouvelle frontière" was a short-hand way to describe a new boundary in
the sense that no agreed boundaq had existed pnor thereto. The Non-Annexed
Mar, referred to in the 1902 Accord did not identify the wavy, dashed line as a
bounda$16.
4.246 in its account of the background of the 12 September
Accord, the
makes a slip that must be corrected. In refemng to the
agreement between Italy and France in 1914 to convene in order to resolve the
question of Libya's boundanes with France's possessions - negotiations that never
took place due to the outbreak of World War 1 -,the CM uses the expression "en
vue de procéder à la démarcation de la frontière orientale de la ~ i b ~ e The
" ~ ~ ~ .
appropriate word is "délimitation" not "démarcation": there was at the time, until
the 12 September Accord was signed and ratified, no delimited international
boundary between Libya and Algena.
(a)

Marin Reports

4.247 Admittedly, a contrary view had been expressed in French
circles, notably by M. Louis Marin. In his report to the French Chambre des
Députés on 22 December 1913, there appears what seems to have been the first
public utterance of what was to become France's theory as to the effect of the
1902' Franco-Italian Accord. In mentioning the preparations being made to
delimit the boundanes between Libya, on the one hand, and Tunisia, the A.O.F.
and the A.E.F., on the other hand, M. Marin asserted that Italy had:
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It will be recalled that the 1899 Declaration omitted any reference to Tripolitania. It was
this omission that gave rise to M. Barrère's explanatoty declaration in 1900,which in the
ment was sufficiently ambiguous as to cal1 for a clarification in 1902,as to just what M.
Barr6re meant when he referred Io the "Vilayet of Tripoli". m e rnap served this purpose;
but it was no1 intended to be, and muld have not b e n , pan of an international
agreement as to the Tripolitanian boundary.
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The quoted passage contains a second slip as well: clearly the
meant to refer to Libya's
boundary (fronti6re occidentale).

"... reconnu les limites des zones d'influence française et italienne,
telles qu'elles ont été indiquées sur la carte annexée à la
déclaratjpg franco-britannique du 21 mars 1899 relative au centre
akicain ."
Thus. he continued:
"Il ne s'agit donc [que] de marquer sur le terrain la frontière qui a
été ainsi fixée dans ses grandes lignes ... ."
4.248 M. Mann could only have been talking of the notional
Tripolitanian frontier as shown on the Non-Annexed Mau down to Toummo;
nevertheless, his analysis was incorrect because Italy in 1902 not only did not
agree to any kind of boundary - none was s h o w in respect of Tripolitania on the
map referred to - but also had no status to do so, since the temtory was subject to
Ottoman sovereign$19.
In the following year, M. Marin again submitted a
report to the Chambre des Députés (on 12 July 1914), this time directed at the
delimitation operations contemplated for the boundary between Libya and
Algeria, the A.O.F. and the A . E . F . ~ ~His
~ .report started out this way:
"Messieurs, dès le mois de juin 1913, le Gouvernement italien
demandait au Gouvernement français de vouloir bien hater la
réunion d'une commission de délimitation ayant pour but de fixer,
d'une façon récise, les frontières entre la Libye et les possessions
françaises. l i a suite des pourparlers qui se sont poursuivis depuis
lors entre le Gouvernement français et le Gouvernement italien, la
date du commencement des opérations a été fixée au mois de
décembre 1914, et il a été décidé que les deux chefs de mission se
réuniraient à Berne, le 20 juillet 1914, à l'effet d'étudier la
préparation technique des travaux."
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CM. Annex 335. Sec. also, CM. p. 183, para. 152.
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In the same report, M. Marin mentioned Borkou and Tibesti, but not in relation to the
1902 Accord. What he said was the following:

"Les Turcs occupaient cenains points du Borkou et du Tibesti. A la suite du
traite de Lausanne, ils ont déclare qu'ils abandonnaient toute pretention sur ce
pays. Le Borkou et le Tibesti se trouvant dans la zone d'influence française,
d'aprh les indications de la cane annexée A la déclaration franm-anglaise du 21
mars 1899, leur occupation par les troupes françaises présentera, le moment
venu, le caractere d'une simple opctration de police."
Of course, M. Mann made the mistake of overlooking the effect of the Treaty of Ouchy
by which Italy inherited from the Ottoman Empire its territorial nghts and titles.
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CM.Annex 336.

He then went further back in history, referring to the negotiations that had been
planned in 1911 to be undertaken with the Ottoman Empire:
"En occu ant la Tripolitaine, l'Italie a succédé à la Turquie et a
recueilli héntage des questions qui intéressent la détermination
des frontières communes à nos colonies et à la jeune colonie
italienne.

P .

Toutefois, avant que la guerre italo-turque n'ait été déclarée, les
gouvernements français et turc, après avoir envoyé des délégués sur
la frontière tuniso-tripolitaine, avaient signé à Tripoli, le 19 mai
1910, un accord fixant dénnitivement la frontière dans cette région.
Le.s négociations engagées, à cette époque, laissaient même es érer
le règlement rapide des uestions Concernant l'Algérie, I Y A q u e
occidentale française et 1'&
'que
iléquatoriale française, d'une part,
et la Tripolitaine, d'autre part, à tel point u'une commission devait
se réunir à Tripoli le 11 décembre 1911. s événements que vous
connaissez remirent tout en question.

9R

Cependant, I'Italie avait adhéré à la déclaration du 21 mars 1899,
additionnelle à la convention franco-andaise du 14 iuin 1898, qui.:
par la carte annexée à cet accord, fiXe
varie&> mais aussi
théoriquement, les zones d'influence respectives des puissances
europeennes dans l'Afrique du Nord."

.

4.249 This interesting bit of history reveals, as the
describes,
that negotiations to delimit Libya's boundanes were planned in 1911 between
France and the Ottoman Empire, but were cancelled following the 1912 Treaty of
Ouchy. M. Marin's report concerned the rescheduled negotiations, this time with
Italy; but in the case of Italy, he advanced the view that Italy had "adhered to the
1899 Declaration and that the map "annexed to the Declaration "fixed" the zones
of influence of the European Powers, including Italy an incorrect interpretation
of the effect of the 1902 Accord, but perhaps useful as a bargaining position with
the forthcoming negotiations with Italy in sight. The more significant point is that
M. Marin was only talking about Libya's western frontier as far as Toummo. This
was the same sector that Foreign Minister Poincaré had wanted to have fixed
back in 1 9 1 2 ~ ~ M.
' . Marin did not deal with the southern boundary at al].

-

4.250 The Marin report went on to describe the western sector of
the boundary in detail: "telle qu'elle est définie par les accords antérieurs ...". This
was certainly presumptuous, for Italy had not agreed to any western boundary of
Libya - the 1902 Accord merely clarified, by reference to a map, the unilateral
declaration of M. Barrère in 1900 as to what the limits of France's expansion were
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between France's possessions to the West of Tripolitania and Tripolitania itself.
M. Marin's description ended at Toummo, however, making it once again clear
that the 1902 Accord only concerned that sector of Libya's frontier. As to that
frontier, M. Mann outlined France's view as to the limited task of the deiimitation
commission scheduled to meet in Berne on 20 July 1914, only a week after his
report:

"Il ne s'agit pas Our les commissions de délimitation d'engager des

i'

p o u ~ a r l e r sdip omatiques, mais de matérialiser sur le terrain une
frontière déjà existante. Sans doute, toute théorique et tracée à
une époque où les nécessités géographiques et les intérêts locaux
étaient complètement ignorés dans les régions qu'elle traverse,
mais, du moins,
cette frontière devra subir certaines modificat'
ces dernières seront elles très peu importantes .

wj,

4.251 It is certain that Italy would not have agreed with the
suggestion that the boundary had already been decided in earlier agreements and
merely required to be demarcated, for that was not the case. The outbreak of
World War 1 caused the meeting to be cancelled. But it should be noted that both
the Ottomans, in 1911, and the' Italians, in 1914, had in mind to delimit the entire
Libyan boundary. France, on the other hand, at least in 1914, was only concerned
at the time with fixing Libya's western boundary. The 1915 Treaty of London was
subsequently entered into to coax Italy to enter the war on the side of Great
Bntain and France. At the meetings of the Colonial Commission in 1919, France
agreed to modify what it considered to be the western frontier of Tripolitania
shown by the wavy, dashed line on the Non-Annexed Mau under the provisions
and the
of Article 13 of the Treaty of London, events which both the
~ o v e ? ~This
~ . led to the Accord of 12 September 1919. But France's agreement
was to delimit this boundary for the first tirne, not to rectify an existing
conventional boundary - for there was none south of Ghadamès.

-

(b)

-

An Im~lementationof Article 13 of the 1915 Treaîv of
London

4.252 The report of the Colonial Commission referred to the
proposal made by France as a "rectification" of Libya's western b ~ u n d a $ ~ ~
and
;
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See. LM. para. 5.165.

this certainly was the way the French regarded its proposal and the resulting
effect of the 12 September Accord that camed out the French proposal.
However, such a conclusion assumed that the wavy, dashed line on the map was
an agreed boundary between Italy and France, which it was not and could not
have been, as pointed out above, contrary to the distorted version of the map
appearing as an "extrait" at page 162 of the B ~ As
~ Mao
~ LC-M
. 36 shows, the
effect of the 12 September Accord was to modify the western side of the frontier
of Tripolitania as shown on the Non-Annexed M ~ in
Q favour of Italy. However,
the text of the 12 September Accord did not refer to a pre-existing boundary; nor
did it state that the "nouvelle frontière" was a modification or rectification of an
existing boundary. It provided that certain designated oases and caravan routes
"sont également attribuées à l'Italiew,and that from Ghat to Toummo:

"...la frontière sera déterminée d'après la crete des montapes qui

s'étendent entre ces deux localités, en attribuant toutefois a l'Italie
les l i w 6 de communications directes entre ces memes
localites ."
4.253 As was pointed out in the LM. the fact that the 12
September Accord was in implementation of Article 13 of the Treaty of London
did not imply that it concerned the modification of a pre-existing boundary;
Article 13 provided for the settlement in Italy's favour of "questions relative to the
frontiers" of the Italian colonies and the neighbouring French and British
colonies. This might concern the attribution of temtory to Italy or modifications
or rectifications of boundanes, depending upon whether the question being
settled related to a frontier where no conventional boundary did exist or to an
existing conventional b o ~ n d a $ ~ ~ .
SECITON
2.

Chad's Contentions as to the 12 Se~temberAccord's
Significance

4.254 The CM h d s in the 12 September Accord two points of
special signiiicance, even though the boundary agreed under the Accord stopped
at Toummo and, thus, did not concem temtory falling within the Libya-Chad
borderlands. First. it is argued that this Accord confirmed the western segment of
the boundary that Chad claims in its Submissions to lie between the intersection
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See, para. 4.53, above.

326

LM.International Accords and Agreements Annex, No. 18.

327

See,
,&.e

LM.paras. 5.151-5.156.5.169 and 5.172.

of the Tropic of Cancer and 16"E along a straight line connecting that point with
Toummo (although stopping at what Chad regards as the Libya - Niger - Chad
tnpoint) (Mau LC-M 37). The CM reaches this conclusion by following this
unfounded line of argument328..

-

The 12 September 1919 Accord boundary ended at
Toummo; and this oasis was also the starting point of the
1935 Treaty line;

Comment: Tue.

-

This "fixation à Toummo ... constitue la confirmation de
l'accord intervenu sur ce point entre la France et l'Italie en
1902 ...";

Comment: The 1902 Accord contained no agreement conceming
Toummo.

-

The map ieferred to in the 1902 Accord (the Non-Annexed
&&y)
indicated the Tripolitanian boundary as it was
acceuted by Italy and France at the time;

Comment: Itaiy dià not and could not have agreed any boundary for
ïiipolitania in 1902, for it was Ottoman tem'tory; and the NonAnnexed Mao indicated no ïiipolitanian bounda just a wavy,
dashed line, not iàentified on the map's legend as a oundary of any
Icind, which represented, notionaliy, w
was commoniy regarded at
.
the time to be the ïiipoiitanian frontie

%

-

'r

Italy "a constamment accepté" the southeast line of Article 3
of the 1899 Declaration and, hence, its starting point at the
Tropic of Cancer;

Comment: Totaliyfalre.

-

Hence, Italy never contested the two extremities of the
western part of Chad's northern boundary and:
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"... l'on peut en déduire logiquement que cette
portion est constituée par une ligne droite liant ces
deux points, ce que confirme le3F&~éporté
carte acceptée Dar l'Italie en 1902
;

a

Comment: Aside from its other defects, the assertion contains the

mly remarkable statement that Italy acceuted the Non-Annexed Mau.
In reaching this conclusion, the

is not detened by the fact that Toummo lies
well to the west of the northwest corner of Chad's putative boundary (Mau LC-M
37). A glance at the famous map on which this entire argument depends reveals
that the wavy, dashed line does not in fact pass through Toummo at all. The
entire argument is constructed out of a senes of assertions, none of which is
accurate or correct; it is artificially contrived and has no validity at all. So the
second part of the line descnbed in Chad's Submissions - south and west of the
intersection of 16% longitude and the Tropic of Cancer - has no support at all.
4.255 The m s second point regarding the special significance of
the 12 September Accord - what it descnbes in cornpanson to the first point as its
"portée plus vaste" is expessed this way:

-

"Il montre en effet, g contrario mais clairement que, au moment de
statu quo temtonal,
sa conclusion, l'Italie acceptait en drc~j$~le
même si elle le contestait politiquement ."
claims to find a second reason - denved from the 12
In this way, the
September Accord - why Italy's vehement protes& against the 8 September
Convention should be ignored. The first reason, already discussed, is that by the
1902 Accord Italy supposedly forfeited any legal right to object to the 1919 line;
the second reason is that the Accord of 12 September 1919 confirmed this, for
under that Accord, Chad contends, Italy accepted the temtonal status quo.
4.256 Bearing in mind the fact, already mentioned, that the 12
September Accord boundary lay outside the area in dispute here between Libya
and Chad, it is revealing to examine the sequence of propositions advanced in the
CM leading to this second conclusion332..
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-

The 12 September Accord was a consequence of France's
cornmitment to Italy under Article 13 of the 1915 Treaty of
London:

Comment: Correct; but that does not mean it involved a modification
of any enrhng boundary - and hence a "cession" -for there was no
such conventional boundary.

-

The Accord expressly recognized that the concession to Italy
it provided did not exhaust Italy's "créance" against France
under Article 13;

Comment: Correct.

-

"Bien entendu", France's failure to fulfil its Article 13
obligations gave Libya no right to claim this "créance" that
had been owed Italy: (i) the promised "rectification" could
have been made in other areas of Africa, not just in Libya's
southem boundary; (ii) in Article 23 of the 1947 Peace
Treaty, Italy renounced al1 rights and titles to its African
colonial possessions;

Comment: Both arguments are refuted in Parr
1935 Deaty k dkcussed.

-

M below where the

In 1919, Italy based its temtorial ciaims to the Tripolitanian
hinterland on Article 13 rather than on -ga! grounds, using
words like "céder" and "cession" that clearly implied the
recognition of French sovereignty;
arguments to
sustain Italy's claim did not start to appear until 1921; the
circumstances in which the 8 September Accord was
concluded "établissent que l'Italie n'avait, à l'époque, aucun
doute sur la légitimité de la présence française dans
l'ensemble du B.E.T. 33319.
,

Comment: The
wrong& contends that claims made under Am'cle
13 had no legal bask and wer n& political& inspire4 a point
extensive(v dealt with in the
In Ariicle 10 of the 72eoty of

m53!
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London, Great Britain and France explictly recognized the rights Italy
inheritedfrom the Ottoman Empire; Italy had no obligation to couch
its tem'torial claim in legal Ianguage; and Article 13 embraced claims
to resolve bounday questions whatever their bask. The CM fails
totally to show how an Am'cle 13 claim, satisfied with respect to
temtory outside the Libya-Chad borderlands in the Accord of 12
September 1919, could be comhued as the achnowledgrnent of
France's sovereignty over the borderlands what the CM calis
"l'ensemble du B.E.T.". The a'sarguments based on Italy's use of
terms such as "ckd and "cession"are dealt with below in the concert
of the 1935 ïkeaty555

-

.

4.257 In its conclusions, the
comments that the 12 September
Accord, though referred to in Annex 1 of the 1955 Treaty, was not really a "texte
de référence" since the resulting boundary did not concern the Libya-Chad
borderlands in dispute here. This overlooks the fact that the 1955 Treaty was
between France and Libya, and the 12 September Accord iked what to France
was the most important part of that bounda~y- the Algerian sector. Yet France
sought to modify this boundary in Annex 1 of the 1955 Treaty and in the
subsequent 1956 Agreement. The CM also avoids revealing whether the Accord
of 12 September 1919 was, in its view, "en vigueur" in 1951 in consideration of the
fact that it had not been notified to Italy under Article 44 of the 1947 Peace
Treaty.
CHAPTER W.

CONCLUSIONS

4.258 The second theory of Chad, as set out in the conclusions to
the CM,is, first, that the line described in Article 3 of the 1899 Declaration,
agreed between Great Bntain and France, was accepted by Italy in 1902; second,
that this line was transformed into an international boundary as a result of French
effectivités by 1919;&Jt
that the line resulting from the 1919 "interpretation" of
the Article 3 line is the exact same iine, only expressed in words, just as this same
line was shown graphically on the map annexed (to au intents and purposes) to
the 1899 Declaration; and fourth, that this line was thus opposable to Italy (and
now to Libya) as confirmed by Italy in signing the 1935 Treaty.
4.259 Chad's second theory is unfounded for the following
reasons, inter alia:
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Sec. para. 6.30, g m..below.

PART V
CHAD'S THIRD THEORY. BASED ON FRENCH COLONIAL
EFFECiïViTES. IS RULED OUT BY ARTICLE 3 OF THE 1955 TREATï
ITSELF: IS INVALID IN LAW: AND IS NOT SUPPORTED BY THE FACïS
CEAPTER 1.

THE THIRD THEORY IS NOT LEGALLY
SUPPORTABLE

The
elaborates in considerable detail, and with ample
citations to authonty, on the point that Article 3 of the 1955 Treaty was an expiicit
recognition of the principle of
possidetisl. Iri fact, Article 3 has been cited in
the literature as an example of the acceptance in a treaty of this principle2.

5.01

5.02 Article 3 does indeed constitute the recognition by Libya
and France, respectively, and of course their successors, that certain boundanes
dividing Libya £rom the adjoining French temtones were boundanes resulting
from the "actes internationaux en vigueur" iisted in Annex 1. It has been shown
above that this does not irnply the recognition that the full extent of the
boundanes separating the temtones of the two States necessarily resulted from
these "actes".
Article 3 of the 1955 Treaty was not simply limited to an
affirmation of
possidetis; it did not merely effect a
to that pnnciple of
international law. Article 3 went fùrther; it identified the contents of the pnnciple
as it was to be applied by the parties, luniting it to the formula in Article 3: that
the boundanes to be recognized were those that resulted from the "actes
internationaux en vigueur", and only those boundanes. In other words, by the
very fact of basing the recognition of the boundanes on those "actes", Article 3
clearly indicated, contrario, that the parties to the Treaty agreed not to be
bound to recognize boundanes that rnight be found to result from the conduct of
the Colonial Powers as opposed to the agreements entered into between them.

5.03

~

5.04 Such a conclusion is not based on the text of Article 3 of the
1955 Treaty alone; it is directly c o h e d by the travaux ~réuaratoires,which
reveal that, on the French side, the clear purpose was to avoid any possible
1

S-,ex., CM, p. 142; para. 2.

2

S-.

CM, p. 76, paras. 99 and 100.

recourse to the legal effect the activities of the Italian authonties in the
bordeilands might have had. As a result, the carefully planned French tactic was
to -

"...

poser le principe d'une délimitation sur le terrain à
entreprendre dans l'avenir, mais en Drenant pour seules bases les
traités en vigueur à la date de la création de I'Etat libven"'.

In accordance with this tactic, the French negotiators
advanced just such a proposal in the Januaty phase of the 1955 negotiations; and
it was accepted by the Libyan side4. As a result, the 1955 Treaty referred only to
the "actes internationaux en vigueur" and excluded any account being taken of the
possible effects of colonial effectivités, whether Italian or French.

5.05

Hence, Article 3 provides an essential element in the
settlement of the present dispute, requiring the outright rejection of Chad's third
theoty under which, even if the "actes internationaux" referred to in Article 3 did
not delimit a boundary east of Toumrno, such a boundary would result,
nevertheless, from the French presence in the area; and, thus, that the boundary
in dispute has already been fixed as a result solely of French colonial effectivités.
As just seen, such a result was mled out by Article 3 of the 1955 Treaty, which
provided that the boundary between Libya and France would be determined, in
possidetis iuns. solely on the basis of "actes
accordance with the principle of
internationaux en vigueur" on the date of Libya's independence, thereby
excluding the criterion of colonial effectivités.

5.06

5.07 This leads to a number of other observations.

First. even if

this view of the meaning of Article 3 is not accepted, it is evident that the conduct
of the Colonial Powers in violation of international law could, in no event, be
taken into account or given any effect. The
fully developed this point in its
Part VI' and it is again taken up in Part M below.
Second, the
has, in any event, failed to advance
evidence to prove French effectivités throughout the borderlands up to the 1919

5.08

3

Letter from the Govemor-General of the AE.E to the Ministre de la France d'Outre.
Mer, 2 May 1955, LM, French Archives Annex, p. 169. Emphasis added.

4

-e, para. 3.121, above, and LM, para. 5.442,

5

Se,LMd para. 6.24, a S.

m.

iine, which is the boundary line claimed by Chad. This failure is demonstrated in
detail in Chapter II, which follows.
Finallv. in the circumstance that, as Libya has shown, the
"actes internationaux en vigueur" referred to in Article 3 of the 1955 Treaty did
not determine a boundary and that, furthermore, as just shown, Article 3 ruled
out the taking into account of colonial e f f e c t ~ t é in
s order to remedy this failure,
the conclusion to which the Court would inevitably be led is that there is no
existing boundary between Libya and Chad. in these circumstances, the Court's
mission is not to "déclarer" or "constater" where the boundary lies between the
Parties, as Chad maintains; it is to estabiish that boundary hic et nunc, for the first
time, on the basis of the competing claims of the Parties to temtorial title in the
borderlands.
5.09

5.10

Since this will involve determining the temtorial extent of
these claims, it is evident that effectivités - the situation on the ground and the
related conduct of the various participants: the indigenous peoples, the Senoussi
Order, the Ottoman Empire, France, Italy and Great Britain - considered in their
broadest aspect, will have an important role to play, although one quite different
from that suggested by Chad. That is to say that while Article 3 of the 1955
Treaty ruled out colonial effectivités as a cnterion for the settlement of the
present temtorial dispute, the Court is not restricted £rom considering, in carrying
out its task to determine the boundary in the absence of a conventional boundary,
any document, event, fact, agreement or conduct that might have pertinence in
establishing the legal titles of Libya and Chad to temtory within the borderlands.
As will be taken up below in Part IX, it is through identifying these legal titles and
weighing al1 the relevant facts in order to determine their temtorial extent within
the borderlands that the Court will be able to resolve satisfactorily the present
dispute. in this context, e f f e c t ~ t é sis a factor to be weighed. But it concerns
factual elements that must be proved by the Party relying on it. It is to this subject
that this pleading now turns.

CHAPTER II.

SECTION1.

THE LIMITED NATURE AND EXTENT OF THE
FRENCH PRESENCE IN THE BORDERLANDS
Introduction

5.11 It wiii be recaiied that Chad relies on aiieged French
colonial effectivités in the Libya-Chad borderlands for two separate reasons.
FLrst,under Chad's second theory of the case, it is contended that such effectivités
performed the miraculous task of transforming, pnor to 1919, what Chad admits
was no more than a French sphere of influence into temtory over which France
had legal title, with the result that the 1919 Convention line agreed between
Great Britain and France became, it is argued, an international boundary
opposable to Italy (and hence to ~ i b ~ aThe
) ~ legal
.
flaws in this line of argument
have been set out above, paramount among which are, first, that reliance in this
way on colonial effect~tésis excluded by Article 3 of the 1955 Treaty7 and,
second, that the
nowhere attempts to explain on what legal grounds French
colonial effectivités could have been established over temtory that was not terra

m8.

5.12 The second use to which effectivités have been put is that
they constitute, according to Chad's third theory of its case, an autonomous basis
of French title to territory up to the 1919 line9. As Libya has pointed out, this
second use of effectivités is as legaily flawed as the firstlO.
5.13 In this Chapter, the factual aspects of French colonial
effectivités will be examuied. It WUbe s h o w that the CM has failed to prove
such effectivités and that, in fact, such French military presence as existed in the
borderlands feil far short of the kind of occupation that would be required to be
s h o w in order to support either of Chad's theones that depend on French
colonial effectivités. In setting out these facts, the parailel activities of the
Ottoman Empire, the indigenous peoples and their Senoussi leaders, and the
relations between them and the French wiii be discussed as well. It must be borne
6

Se,ex., CM, p. 378, para. 10.

7

S-,para. 5.03, e t i q . , above.

8

S-,para. 9.14, a=.,below.

9

See, CM. p. 379, para. 16.

10

S-,para. 5.06, above.

in mind, in considering the facts, that the concept of e f f e c t ~ t é sincludes the
conduct of a State in al1 its aspects relating to temtonal occupation; it is not
narrowly focussed on just the establishment of military posts.
5.14 The analysis that follows is based on evidence produced so
far by Chad and on such additional documents as Libya has been able to h d ,
some of which are either annexed to the LM and discussed there or annexed and
referred to here. The following are some of the principal conclusions to which an
analysis of this evidence leads:

-

Pnor to 1913, no French miiitary forces were stationed in
the borderlands north of 15"N latitude;

-

Starting in 1908 and ending in late 1912 early 1913,
Ottoman civil and military forces effectively occupied the
borderlands north of 15"N; and a modus vivendi came into
being between the French and Turkish forces until the 1912
Treaty of Ouchy required the Ottomans to withdraw in early
191311;

-

Oniy after the Treaty of Ouchy and the final Ottoman
withdrawal in March 1913 did French military forces start to
penetrate the borderlands;

-

-

11

-

Unlike the Ottoman occupation that preceded it, which took
place at the urging of the indigenous peoples and the
Senoussi, the French rnilitary advance was bitterly opposed
by the peoples under Senoussi leadership with great loss of
life and the destruction of their zawivas;
North of 15"N latitude, French forces had, even in 1930,
established military posts at oniy a few widely-scattered
places in Borkou and Ennedi, comprising oniy a small part
of the borderlands; and their presence in Tibesti was limited
to the years 1914-1916, after which they withdrew entirely
fkom Tibesti until1929-1930;

See. LM,para. 4.121,

-

Pnor to 1929-1930, no French posts were established north
of a strict southeast line under Article 3 of the 1899
Declaration:

-

There was continua1 armed resistance to the French
between 1913 and 1935; at no time was the French
occupation other than military in character with the
declared objective of protecting Chad lying to the south of
the borderlands ("le Tchad utile").

5.15 It is for Chad, not Libya, to establish the facts concerning
the presence of French forces in the borderlands, for much of Chad's case relies
on alleged French effectivités. Chad is obliged to prove the facts on which
depend these legal theones that are denved from aiieged effectivités. In point of
fact, however, the
has advanced arguments relating to French activities in the
borderlands that are in some cases wrong, in other cases unproven, and in still
other cases contradictory, requiring Libya to set the record straight in this
Counter-Memorial.
5.16 To offer a few examples here, the m s opening Chapter
contains the assertion that:
"En 1913, la France procédait à l'occupation effective du B.E.T., où
elle établit une administration coloniale très rése ente sur le terrain
jusqu'en 1960, date de l'indépendance du ~ c h ' a d l ~ . "
A similar assertion is made further on in the
certain "dates cruciales", in these terms:

CM. in the context of suggesting

"1913: la France exerce à partir de cette date toutes les
prérogatives de la souveraineté sur l'ensemble du B.E.T.
transforxyy; ainsi sa zone d'infiuence en véritable possession
coloniale .
5.17 These statements contain two factual aiiegations: (i) that
French colonial effectivités existed without discontinuity within the part of the
12

CM.p. 19, para. 13.

13

CM, p. 43, para. 123 (iü).

borderlands comprising Borkou, Ennedi and Tibesti from 1913 until1960; and (ii)
that the entirety of these regions was effectively occupied and adrninistered as a
colony by the French between these years. Neither proposition is correct. In fact
the Chi! itself, in its extensive discussion of effectivités, reveals the errors and
exaggerations contained in the statements just quoted.

5.18 For example, after stating, correctly, that the "pénétration
française dans ces trois régions remonte aux années 1913-1914"14, the CM adds
this:
tion. En
"L'occupation du Borkou-Ennedi n'a pas connu d'inte
revanche, l'occupation du Tibesti s'interrompit en 1916Vr!
.
The CM goes further than this, admitting not only that there was an interruption
in respect to Tibesti but also that until1930 there had been no French effectivités
in Tibesti:

"...en 1930 la France réoccupa d'une manière stable et permanente

le Tibesti parce que i'Italie venait d'achever sa conquête du Fezzan
et ena ait d'envoyer ses troupes au sud pour s'emparer du Tibesti
...fg,,
. ç
Even this statement is an exaggeration since, as wiU be demonstrated, there was
continued resistance by "dissident"tribes to French attempts to exercise authority
even after 1930.

5.19 Thus, contrary to the CM'S earlier statements, the same
situation did not prevail in each of the three regions after 1913. The initial
military incursion into Tibesti was interrupted in 1916; and Tibesti was thereafter
not occupied by French forces until 1930, and then only because of the threat
that, otherwise, the Italians might preempt the French. Moreover, the second
proposition - that the entirety of the regions was effectively occupied after 1913 is thus not only wrong as to Tibesti, but is misleading even as to Borkou and
Ennedi, for the CM itself admits the very limited nature of France's military
presence there:

14

CM.p. 246, para. 146.

15

CM.p. 248, para. 149.
CM.p. 248, para. 150.
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"Les Français concentrèrent leurs troupes dans quatre oasis
rincipales: celles de l'Air, dul$l!ado-Kaouar, du Borkou (Faya&rgeau) et de I'Ennedi (Fada) .
As Mau LC-M 38 shows, the lïrst two oases - Djado and Aïr - are well to the east
of the borderlands; Faya, in Borkou, lies just south of 18"N latitude (and well
south of the eastem edge of the Tibesti mf;
Fada, in Ennedi, is just north of
17"N latitude. Thus, French troops were concentrated in a narrow band in the
borderlands roughly between 19'E and 22"E longitude and 1TN and 18"N
latitude. The northem borderlands remained under the control of the Senoussi
who found themselves wedged in between the French forces advancing northward
and the Italians descending toward the south.

5.20 The
goes on to contend that French authority extended
beyond these principal oases, however, claiming the situation on the ground to
have been the following:
"Ces quatre oasis devinrent le siège principal de l'appareil étatique
et militaire de la France. De chacune de ces oasis irradiait
l'autorité française sur toutes les régions avoisinantes. De plus, la
France établit des postes et des détachements militaires sur les
points névralgiques de chaque route caravanière, de manière à
pouvoir contrôler le passage par ces routes et s'opposer
efficacement auig bandes de pillards et à d'éventuels agresseurs
venant du Nord .
The details as to these alleged posts and the dates of their establishment are not
given. As will be seen, the additional posts established were also very limited, and
some were transitory; the caravan routes were not effectively policed by the
French at all; such a post as Tekro, truly located at one of the "points
névralgiques", was not established until 1934; and until the 1930s there was
constant fighting between the French and the indigenous peoples, at times
directly led once again by the Senoussi.
5.21 in the m s conclusions the same inconsistencies and
confusion reappear. Once again, an overly broad and inaccurate claim of French
occupation is made:

17

CM.p. 251, para. 161.

18

Ibid.
-

"Depuis 1913, la F nce a effectivement occupé le Borkou,
1'Ennedi et le Tibestil Y t.t
This is not supported by the evidence. Then, just a few lines further on, the CM
adds:

"... il y eut relativement peu d'actes d'autorité souveraine pendant
les années 1920. ... En 1930, et au-delà, les effect~tésfrançaises
dans le B.E.T., y compns la bande d'Aozou, d e v i e ~ e 9 ~ t r è s
importantes et n'ont pas seulement la forme d'actes législatifs ."
5.22 Given the heavy reliance of Chad's case upon French
effectivités, especially pnor to 1919, this sort of imprecision and contradiction
does not sufnce. In the discussion that follows, the facts that emerge from the
s concept of "dates cruciales" is useful in making
evidence will be set out. The w
this analysis21. What the situation was on the ground will be examined under
four consecutive penods:

-

-

1899 to 1912: the "date cruciale" being the Treaty of Ouchy
of 15 October 1912 when Ottoman nghts, titles and claims
were passed on to Italy; and, thus, the situation on the
ground at that t h e has special meaning;
1913 to 1919: the "dates cruciales" being 1913, when the
French milita~yinvasion of the borderlands began; and 8
September 1919, the date by which, according to the CM.
French colonial effectivités extended throughout the
borderlands all the way to the 1919 Convention line (which
by that time, due to such effectivités, had supposedly
become an international boundary, temtory to the south
and east of it having become, according to Chad's second
theory, transformed into areas over which France had title);

19

CM. p. 378, para. 10.

2û

CM. p. 378, para. 12.

21

The term "crucialdates"is to be disthguished from the term "criticaldate",which in this
case is the date of independence of Libya, on 24 December 1951, a matter on which the
rwo Parties appear to be in agreement &, para. 1.54, et$.,above.

-

-

1920-1935: the crucial dates here being 1929-1930, when the
French Government determined to occupy Tibesti in the
light of the Italian threat from the north; and 1935 when, in
the Treaty of Rome, in the context of a general settlement
of African problems, Italy and France reached an
agreement on Libya's southern frontier, the agreed
boundary line never becoming a conventional international
boundary solely due to the failure to exchange ratifications
of the Treaty for quite unrelated reasons;
Post-1935: certain dates of particular significance being
March 1941 (the first time the borderlands were a theatre in
World War II), 15 December 1950 (adoption of G.A.
Resolution 392(V)), 24 December 1951 (Libya's
independence), 1960 (Chad's independence), 1965 (the
formal withdrawal of French forces ftom the borderlands and the start of rebeliion and civil war in Chad), and 1973
(the presence of Libya in part of the borderlands).

The post-1935 penod is dealt with in Chapter III below since most of the events
do not properly fall within the scope of French colonial effectivités.
S ~ O2. N The Period 1899-1912

5.23 At the time of the signing of the 1899 Anglo-French
Declaration, French military forces had barely reached the region of Lake
~ h a d ~The
~ . 1899 Declaration, and subsequent statements of the Bntish
Govemment concerning it, emphasized two lines: 14'20'N latitude and 15"N
latitude. The first line - an extension eastward from Lake Chad of the SayBarroua line of the 1890 Anglo-French Declaration - marked the northem limits
of the commercial arrangement between Great Bntain and France established by
the final paragraph of the 1899 Declaration: this had the effect of extending
eastwards, al1 the way to the Nile, the commercial arrangements in the earlier
1898 Anglo-French Convention (Article 9). As the map shows, the commercial
arrangements under the 1899 Declaration operated in the zone between 5"N and
1420'N (Map LC-M 39). In fact, at the outset of the negotiations leading to the
22

The histoncal facts of this penod are examined in detail in Pan IV of the
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1899 Declaration, 14"20'N was proposed as the northem limit for the new
Declaration's Article 2 provisions. This was ultimately changed to' 15"N latitude,
the second line referred to above. The important point here is that the Article 2
sector concemed a boundary between Great Bntain and France; whereas, north
of lYN, the line descnbed in Article 3 of the 1899 Declaration only established a
limit to French expansion in the direction of the Nile. Great Bntain assured Italy
in the 1902 secret Anglo-Italian Accord that north of 15"N the 1899 Declaration
had no effect on existing nghts or claims of other Powers and did not disturb the
status quo. Similar assurances had already been given to the Ottoman Empire.
5.24 In 1902, French forces moved northeast from their existing
bases on the south shore of Lake Chad, attacking and occupying the
at Bir
Alali. The Senoussi Order had before then moved its headquarters from Koufra
in Cyrenaica to Gouro in Ounianga, and zawivas had been established much
earlier (in the 1870s) in the region of ~ u n i a n ~ The
a ~ ~brutal
.
attack on the Bir
Alali zawiva,however, served to coalesce the indigenous tribes and the Senoussi
Order into increased efforts to resist the French invasion of their lands. By 1910,
French forces had advanced somewhat north and considerably east of Bir Alali by
establishing military posts in Kanem and Ouadaï. This advance foUowed the
defeat of Rabbah at Koussen on 22April1900 and the entry of French forces into
Abéché on 2 June 1909 after the long, difficult war against the Sultan of Ouadaï,
who had been supported by the Senoussi. In Kanem, there were French posts at
Zigueï and Mao; in Ouadaï, French posts were established at Ati (in the Batha
county), Abéché, Bir Taouil and Arada (Mav LC-M 40). The most northerly
French post was at Arada, lying almost exactly on 15"N latitude.
5.25 The French military moves east from Lake Chad occurred at
the same time as the Ottoman Empire moved its military forces and
accompanying civil authonties into the borderlands north of 15"N latitude in a
reassertion of their sovereign nghts over the Tripolitanian hinterland. As Mar,
LC-M 41 shows, Ottoman civil and militas, forces established control, in
conjunction with the indigenous Senoussi tnbes and the Senoussi zawivas, over
Tibesti (Bardak 1908-1909; Aouzou: 1910; Zouar: 1910; Yao: 1911), Borkou
(Yen: 1909; Aïn Galakka: 1911-1912; Faya: 1913), and Ennedi (Fada and Baki:
1912); and went as far south as Oum Chalouba (south of 16"N) in 1912. The
Ottoman forces did not occupy the regions of Ounianga and Erdi. These were

-
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See. LM.para. 3.60, GE¶.

already under firm Senoussi control, the headquarters of the Order being at
Gouro.
5.26 This situation on the ground rernained unchanged until early
1913, when the French forces moved north of 15"N latitude to occupy Oum
Chalouba and then invaded Borkou attacking and destroying the za~~& at Ain
Galakka on 27 November 1913. Thus the line of lSON,which had been given a
special meaning in 1899, was respected by the French and Ottomans as a de facto
dividing line between them until after the Treaty of Ouchy and the Ottoman
withdrawal, whereupon French troops moved northward.
5.27 The Qjdescribes and illustrates the modus vivendi that
came into being after 1910 between the French forces south of 15"N and the
Ottoman forces and the Senoussi Order to the north of that ~ i n e The
~ ~ Histoire
.
Militaire de l'Afrique Eauatonale Francaise pays considerable attention to this
episode, which it refers to as "[uln arrangement passager ... bien conclu avec
l'officier turc d ' A ï n - ~ a l a k k a ~ ~ .
5.28 As the Histoire Militaire recounts, the question of moving
north of 15"N into Borkou came up in 1911 when news reached the Frénch that
Ottoman installations had been established at Bardaï and Zouar, and shortly
aftenvards at Aïn Galakka "où le pavillon Ottoman fut hisse,1126
,
Strict
instructions were issued from Pans that the status quo not be disturbed, for it was
expected at the time that the boundary question would be settled between the
French and Ottomans by diplomatic means. In anticipation of this, the
of
Tripoli had made a proposal to the Porte of where the boundary proposed by the
Ottoman Empire should be drawn - a drastic reduction in the 1890 Ottoman
claim that reflected the situation on the ground in 1 9 1 1 ~ ~
This
. proposal is shown
on Mau LC-M 42.
5.29 With the Treaty of Ouchy, the situation changed abmptly.
As the Histoire Militaire summarjzes it:
24

See.LM. paras. 4.121-4.165,and Maps Nos. 33.34 and 35.
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Histoire Militaire de L'AEriaue Eauatonale Francaise, Paris, Imprimerie Nationale, 1931,
p. 243; LM,rxhibit 26.

26

m.,p. 391. LM.Exhibit 26.
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See, LM. paras. 4.140-147 and Map No. 35.

"Par le traité de Lausanne, signé le 18 octobre 1912, les Turcs
abandonnèrent aux Italiens leur souveraineté sur la Tripolitaine et
la Cyrénaïque. La Senoussiya restait seule maîtr se au Borkou et
r ~ tarda pas à
l'attitude déjà assez froide d'Abdallah ~ o o u e u ne
devenir hostile.

s!

Fin octobre, Abdallah Tooueur fit roclamer par le ka'ïmakan la
nouvelle d'un protectorat turc sur 1' nnedi et de 1" tallation d'un
poste ottoman à Baki. Le plan des IChouansylji se dévoilait
nettement. il s'agissait de relier Koufra par Oueyta au Dar Four,
au Massalit, au Sila et u Rounga en contournant la zone française
d'occupation effective3a.
v9

The French foresaw a new Senoussi offensive, and felt called upon to take
additional measures of security at once to protect the installations already
established south of 15"N. The resulting developments are set out in the LM,
including the interesting exchanges between the Ottoman Kaimakam at Aïn
Galakka (a civil official appointed by a Mudir to conduct the affairs in each
district under the Mudir's administration3 1), and the French Commander at
~ b é c h é In
~ ~the
. event, the Ottoman civil and military authorities felt compelled,
in the light of the Treaty of Ouchy, to withdraw from Borkou and Ennedi in early
1913. French military forces thereupon occupied Oum Chalouba (just south of
16"N). This was the start of the French offensive north of 15"N. One noteworthy
aspect of this episode is that, unlike the French, whose representatives were
military officers, the Ottoman Empire's local authority was the Kaimakam.
Another aspect is that, with the Ottoman withdrawal from Borkou, the Senoussi
"restait seule maîtresse", as the Histoire Militaire puts it, and it was against the
inhabitants of Borkou led by the Senoussi that the French mounted their 1913
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The Senoussi sheikh of the &at Aïn Galakka.
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As defined in the Histoire Militaire de l'Afrique ~ u a t o r i a l eFrancaise, p. 239, En. 1:

"Onappelle Miouans les membres d'une confrérie religieuse; au Tchad, ce terme
a pris un sens plus restreint et désigne un senoussiste, non seulement affilid ta la
conhdrie de la Senoussiya, mais d'une race ayant du prestige."
(A copy of this page is attached at

LC-M 13.)
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m.,p. 424. (A copy of this page is attached at
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& para. 3.39, above, and related fns. for definitions of these civilian positions.
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See, LM, paras. 4.1484.150.

LC-M 13.)

offensive and invasion of Borkou. Set out below, in summary form, is the
structure of the Ottoman rule in Libya and the structure of the Senoussi ~ r d e r ~ ~ .
Ottoman Rule in Libva
Sultan
Sublime Porte
of the v

i v i Tripoli (Governor

of Libya with title of Pasha),

The v i v i was divided into districts,
or
being headed by a District Governor or Mutassarif.

each district

The Districts were grouped into counties (Nahias), with a County
Administrator (Mudir). The sub-districts were run by a district officer
(Kaimakam).
Staff of the
Deputy Govemor M:
Senior person afrer the Vali:
concernedwith religious matters and the overseeing
of the religious or Sharia courts.
Head of Accounts and Financial Affairs.
General Secretary.
Head of Foreign Affairs.
Head of Education.
Senior Engineer.
Chiei of Documents.
Manager of State Property.
Manager of Religious Endowments.
Chief of Police.
Senoussi Organisation
Head of the Senoussi (the Grand Senoussi).
Senior brethren or
(12 persons who trained students and
supervised the running of affairs).
Sheikh of zawiva.
Deputy Sheikh of zawiva (supervised its affairs).
Council or Board of
ordinary problems).
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of the tribes of a region (solved tribal and

14 sets out and describes these organisational structures in greater detail. It was
prepared by the JIHAD Center in Tripoli.

5.30 The CM covers the important events involving the relations
and arrangements between the local Ottoman and French military authorities in a
cursory way, if at all. It acknowledges what is described as "un bref 'intermède
turcm034., and it describes in several paragraphs what it pretends this "intermède
turc" to have consisted of3'. The CM mentions a ravvrochement between the
Ottomans and the Senoussi in the penod 1906-1909 and that the Turks were in
Bardaï and Aïn Galakka in 1911. (As already noted, the Ottoman occupation of
Bardaï occurred earlier, in 1908i1909.) There then appears this interesting
paragraph:
"Sans doute, cette présence turque est-elle limitée et se traduit-elle
seulement par l'envoi de trouves très nombreuses et de quelaues
fonctionnaires civils qui semblent plus soumis à l'autorité de la
Senoussia qu'ils ne sont en mesure de lui imposer la leur. il n'en
reste pas moins que, compte tenu des circonstances et du caractère
peu hospitalier de la région, cette présence effective aurait pu être
au droit de l'époque, à constituer un titre
de nature, confo-t
temtorial suffisant .
5.31 The paragraph contains three important - and correct admissions: (i) the fact that the Ottoman troops sent to the borderlands were "très
nombreuses"; (ii) the presence of a civil component which was totally lacking in
the case of the subsequent French forces; and (iii) that the Ottoman presence
would have been sufficient in the circumstances to "constituer un titre temtorial
suffisant". But, the CM argues, the Ottoman occupation fell short of the required
standard of effectivités under international l a d 7 . Curiously, although citi'ng the
Island of Palmas Case, the CM ornits the well-known standard set out by Judge
Huber there: the "continuous and peaceful display of the functions of a State
within a given region"38. Yet it was precisely this - the element of peacefulness that was one of the critical distinctions between the French military invasion of
the borderlands and the pnor Ottoman occupation. The Ottoman forces had
been requested by the Senoussi peoples to assist in the common objective of
resisting the French invasion of their lands. Although the CM plays up the rather

-
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CM.p. 19, para. 13.
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CM, p. 179, para. 131, et%.
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CM, p. 179, para. 135. Emphasis added.
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See.

38

Island of Palmas Case. Reoow of International Arbitral Awards, Vol IL, p. 840.
Emphasis added. (A copy of this page is attached as
L C M 15.)

CM,p. 180, para. 136.

strained, arms-length relationship between the Senoussi and the Ottomans, there
is no avoiding the fact that the Ottoman occupation was peaceful and the French
occupation that succeeded it was not. There is no evidence that the Ottoman
military engaged in any fighting. Moreover, the Ottoman civil and military forces,
combined with the Senoussi, maintained effective control throughout the
borderlands and not at a few scattered posts. In particular, as shown on Map LCM 41 referred to at paragraph 5.25 above, Ottoman forces occupied posts
throughout Tibesti.
5.32 The &
i
suggests that the period of Ottoman occupation
was too short, too "éphémère", to have established a valid title to the territory
occupied; and it claims there are confiicting views among "authors" over the
length of this period: five years, three years or one year39. While it rnay be that
French authors and officia1 spokesmen sought to disparage the Ottoman
occupation in later years - and passed their views on to the British - the facts
speak for themselves. The Ottoman occupation, combined with the Senoussi
presence, was totally effective in the entire borderlands area. Ottoman control
began in 1908 and ended in early 1913. This was evidently longer than France's
two-year, truly ephemeral, presence in Tibesti between 1914 and 1916.
5.33 Another essential point concerns the effect of the Treaty of
Ouchy, which occasioned the Ottoman withdrawal. The CM makes this assertion
concerning that event:
"De ce fait, on est revenu au statu auo ante; toute trace de
'souveraineté' turque a disparu et la situation antérieure s'est
trouvée rétablie, la région etant, au regard des normes de droit
intematiw! prévalant à l'époque, susceptible d'appropriation
coloniale .
This is incorrect on several counts. The Ottoman nghts, titles and claims did not
disappear; they were passed on to Italy in the Treaty of Ouchy, as France and
Great Britain recognized, without resemation, imrnediately after the Treaty was
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CM.p. 180, para. 137.

40

CM.p. 180, para. 138.

signed in 1912~';and as they again did in Article 10 of the Treaty of ond don^^.
No concrete assertion of these rights by Italy in the borderlands would have been
possible with the onset in 1914 of World War 1, not to speak of the great
difficulties Italy was having at the time even to remain in Tripolitania and
Cyrenaica proper in view of the resistance of the Libyan peoples assisted by the
Senoussi.

5.34 A second mistake in the quoted passage is that the status
quo ante was not what the CM perceives. The borderlands were occupied by the
Senoussi peoples, the indigenous tribes holding allegiance to the Senoussi Order.
Their title remained unaffected. The region was not terra nullius, as Chad admits,
and hence not "susceptible d'appropriation coloniale" in the absence of
agreement with the peoples having sovereignty. Far from agreeing to French
acquisition of their lands, these peoples fought desperately to keep the French
forces away. Thus, at the end of the period 1899-1912, with the Ottoman forces
withdrawing - as they were obliged to do by the Treaty of Ouchy - the Senoussi
remained "seule maîtresse" in the borderlands, as the Histoire Militaire expresses
it43.
SEC~O
3.N

The Period 1913-1919

5.35 As just mentioned, France's initial move north of 15"N
latitude occurred in early 1913, when French forces occupied Oum Chalouba, just
abandoned by the Ottomans on the order of the Kaimakam of Borkou. The
French forces were under the overaii command of Colonel Largeau, who had
gone back to France in 1912 to review the developing situation with his
govemment. On 23 June 1913, the French Govemment took the decision to
authorize the invasion of Borkou, and Colonel Largeau returned in September
1913 to cany out this mission.
5.36 It is important to understand why this military move
northward was felt necessary. Borkou and Ennedi - and Tibesti to their north 41

See. LM,para. 5.117, g seq.
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See. LM,para. 5.150, gtq. Article 10 provided, as follows:
"Al1rights and privileges in Libya at present belonging to the Sultan by virtue of
the Treaty of Lausanne are transferred to Italy."
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See, para. 5.29, above.

were regarded in military terms as the "northern front" that had to be secured in
order to protect Chad, which was part of the aut'onomous French colony of
Oubangui-Chari-Tchad. It is striking in the official French account in the Histoire
Militaire (published in 1931) how Chad (or 'Tchad") is consistently referred to as
lying to the south of the "front nord", the borderlands. The purpose of moving the
French military forces north was not to occupy the area; it was to secure the
northern front, from which attacks were being launched against Chad, as the
French military then conceived of it the area generally in the vicinity of Lake
Chad and to its east and ~ 0 1 1 t h This
~ ~ . region had been conquered in the long
and difficult stniggles against first Rabbah and then the Sultan of Ouadaï. It had
also been there, in 1902, where the French forces had their first major victory
over the Senoussi - at Bir Alali. The purpose of the French military move north
of 15"N at the time is well summed up in a French study furnished by Chad:

-

"En résumé, par ses avant-postes du Tibesti, du Borkou et de
I'Ennedi. notre colonie du Tchad est admirablement ~rotéeéeet
ses populations sédentaires peuvent vivre et travailler ef paix"- sans
ces avant-postes c'est la situation de 1911 qui renaît, c'est le Tchad
ouvert à toutes les agressions possibles.
Et ce n'est qu'au prix des plus sanglants sacrifices, après avoir
abattu les uns apres les autres les grands nomades affiliés à la
Senoussia, dont les crimes en ce pays ne se comptaient p&s, que
nous avons enfin réussi à y faire régner la sécurité et la paix ."
5.37 When Colonel Largeau was authorized in June 1913 to
launch his forces northward into Borkou, widespread resistance to the French
once again prevailed in the region between Kanem and Borkou. While the
Ottoman forces were in occupation north of 1S0N, they and the Senoussi had
maintained order to a substantial extent; and the French commander and his
Turkish military counterpart in Borkou got on well together. According to the
Histoire Militaire, the situation had much improved after the Turks had
established control in Borkou, and the forces of the two States were cooperating
to try to eliminate the r e ~ z o u swhich
~ ~ , menaced the French presence in Kanem.
44

See,in this regard, LM.paras. 4.115-4.119.
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CM.Production 44, "Etudesur l'occupation Turque au Borkou, dans le Tibesti & dans
VEmedi de 1911 à 1913'. Emphasis added to draw attention to the term "avant-postes".
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The tenu "m
is"
defined in the Histoire Militaire as 'un groupe d'hommes armes".
Histoire Militaire de I'Afriaue Equatonale Francaise, 9. p. 239; LM.Exhibit 26. In
fact, the term mvers any active resistance mounted by the indigenous tnbes against
French attempts at occupation, including actnities that the French might have
characterized as 'banditry".

a,

With the Ottoman departure, the rezzous resumed, for the Senoussi had no
further incentive to prevent these acts, confirming Colonel Largeau's earlier Mews
that Borkou and Ennedi would have to be secured if Chad to the south was to be
protected. But the French military forces in the "circonscription de Tchad"
sought, nevertheless, to avoid further confiict with the Senoussi, if at all
possible 47.

5.38 During 1913; there were a number of scattered battles
before and after the main assault on AÜI Galakka in November of that year:

-

On 13 May 1913, at the Oum-el Adam wells (18"N), a major
battle took place in which Abdallah Tooueur was killed; but
the French failed to pursue the enemy due to the policy
restraints from Paris still in e f f e ~ t ~ ~ ;

-

On 6 June 1913, a group of 60 Bideyat attacked a French
patrol near Oum ~ h a l o u b a ~ ~ ;

-

On August 1913, the Senoussi launched a raid from Aïn
Galakka, across the Bahr-el-Ghazal, on Ati (13"N
~atitude)~';

-

On 22 November 1913, a caravan between Tekro and
Mahamid was attacked;

-

On December 1913, another attack was made on Oum
Chalouba.

These military events are iiiustrated on Mau LC-M 43.
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See, correspondence between the Chef de circonscription de OuadaI and the Kaimakam
at Ain Galakka. See, Histoire Militaire de I'Afriaue Eauatonale Francaise, S.
pp.
427-431. (A copy of these pages is attached at Exhibit LC-M 13.)

a,

m.,p. 427, Exhibit LGM 13.
m.,p. 431,
LGM 13.

5.39 In November 1913, Colonel Largeau led a large columnS1
northward into Borkou. Commandant Tilho was battalion commander, and had
under him the 7th and 8th companies and supporting artillery. On 27 November
1913, the
at Ain Galakka fell to the French and was destroyed. Faya fell
on 3 December. Colonel Largeau at this point made an overture to the Senoussi
for a peaceful settlement, sendiig the widow of the sheikh of Aïn Galakka to
Gouro as emissaS2. The Head of the Senoussi had by then left, moving the
Order's headquarters north once more to Koufra. In any event, the Order
showed no interest in any agreement with the French.
5.40 Colonel Largeau's column moved north to Gouro (14
December 1913), the recently abandoned Senoussi headquarters, and then to
Ounianga Kebir. At Gouro, the French column encountered resistance. After
trying once again, without success, to contact the Head of the Senoussi, Colonel
Largeau ordered the destruction of the
To this day, Gouro remains a
major Muslim shrine, a symbol of resistance against the colonial forces that
destroyed this holy place.

mS3.

The French established a post at Ounianga Kebir on 26
December 1913. From there a reconnaissance of Tekro was made - but no post
was established at this veritable "point névralgique" on the main caravan route
south from ~ o u f r a ~Colonel
~.
Largeau then turned his column back to Faya.
The French military organization created in the borderlands was clearly aimed at
the perceived Senoussi threat kom Koufra. BataUion headquarters was
established at Faya, where the 7th company was stationed, to which posts at Aïn
Galakka and Gouro reported ( M ~ LC-M
D
44). Its objective was the protection of
Kanem. The 8th company was stationed at Fada, with the objective of protecting
0uadaïS5. The post at Ounianga Kebir (manned by some 25-30 méharistes or
5.41
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33 Europeans, 733 Afncans (mainly Senegalese troops, wmprising 407 riflemen), 35
horses, 1089 cameis.
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See, Histoire Militaire de I'Afriaue huatonale Francaise, 9.c&,
LC-M13.
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The domed ceiling structure constituting the most holy part of the mosque within the
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See, para. 5.20. above.
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camel-mounted troops) reported to Fada. That was the situation on the ground
at the beginning of 1914, described in this way in the Histoire Militaire:
"UNITES

EMPLACEMENT
(ET REPARTITION)

MISSION

7e compagnie

Centre à Faya ...
Postes à Aïn-Galakka ...
et Gouro.

Occupation
et défense
du Borkou.

8e compagnie

Centre à Fada
Poste à w g a
Kébir ... .

Police d s 6
I'Ennedi .

5.42 In April 1914, Colonel Largeau sent Lt. Fouché from
Ounianga Kebir to the Sarra Wells to study how they might be destroyed5'. This
mission (6-26 April 1914) took the French forces well to the north of what was
later to be the 1919 Convention line. The Sarra Welis were the only important
source of water between Koufra and Tekro and had been dug, at extreme cost, as
recently as 1898, under the instructions of the Senoussi at Koufra. Clearly such an
objective as the destruction of these wells ran counter to p r e s e ~ n gand
protecting this major northlsouth trade route and to the peaceful occupation of
the region south of the Sarra Wells. The entirely defensive character of Colonel
Largeau's establishment of posts in the borderlands could not be better illustrated
than by this incident5'. This destructive policy of Colonel Largeau is al1 too
typical of the purely negative attitude which the French adopted in their move
into the borderlands - with scant regard for the interests of the inhabitants.
5.43 Consulting the map, it is interesting to note the limited
extent of the French presence in the borderlands at that time (Mau LC-M 45).
The two principal French military installations at Faya and Fada were below 18"N
latitude. The post of Aïn Galakka lay almost exactly on 18"N. Gouro, the most
northerly post (in Ounianga), lies below 1YN; and Ounianga Kebir is just north of
1YN. AU these military installations lay between 18"E and 22"E longitude. As
shown on the map, the area embraced by these posts comprised only a minor part
56

It is to be noted that "occupation"of Ennedi was not pan of the 8th mmpany's mission.
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&,p. 458. Emphasis added,
Histoire Militaire de L'Afriaue Euuatoriale Francaise, 9.
French names for posts ornitted. (A copy of this page is attached at &!&& LGM 13.)
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m.,p. 456 and hi. LM.Exhibit 26.
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Sec. LM.para. 5.116.

of the borderlands. None of these posts lay even close to the so-called "Aouzou
Strip", a term that of course was unknown at the timè and only gained currency in
the 1970s. Also of interest is the fact that al1 of the French posts established by
the end of 1913 lay to the south of a tme southeast line under Article 3 of the
1899 Declaration.
5.44 The post at Gouro - lying to the southeast of the Tibesti
massif -,which Colonel Largeau first entered in December 1913, was established
on 18 November 1914. It will be recalled that, at the end of 1914, Colonel (by
then a General) Largeau made a proposa1 concerning Gouro, described in this
way by French sources:
"[Lle Général Largeau avait envisagé la possibilité de la remise
volontaire de Gouro aux enoussistes traitant avec eux comme avec
une puissance organisée ."

4

This idea was revived in 1916 in the Iight of the French fear of Senoussi attacks
from Koufra; and it was augmented by including the oases of Ounianga Kebir and
Ounianga Saghir in order to lighten the load of defending ~ o r k o u ~ l .
5.45 The fact that in 1914, and again in 1916, the voluntary
renunciation of Gouro and the two Ounianga oases was seriously entertained by
the French commander and, in 1916, by the Administrateur du Temtoire du
Tchad (Merlet) illustrates the limited French interest in areas north of the main
bases of Faya and Fada, as weii as the difficulties encountered in maintaining
these posts. The proposal, however, was rejected by the French Government in
Paris for the reasons set forth in this abbreviated cable:
"Gouverneur Général câble Ministre Colonies a transmis avec avis
favorable proposition évacuer GOURO. Ministres Guerre et
Affaires Etrangères ont fait objections. formelles outre intérêt
maintien pour négociations ultérieures avec ITALIE tout abandon
poste en pays musulman serait suceptible [&] de produire
victoire
actuellement effet fhchew et être envisagé com
senoussiste. Indispensable maintenir occupation Gouro .ve

T!!
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See,LM.para. 4.165.
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Dispatches from Merlet, Adminiitrator of the temtory of Chad, dated 24 December
1915,20 March, 17 June and 1 July 1916: Exhibit LC-M16.
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Dispatch of 17 June 1916;Exhibit LC-M16.

5.46 Thus, with an eye to future negotiations over Libya's
southem boundary with Italy after the War, and feanng that sucha move would
further encourage Senoussi resistance, the French Govemment rejected the
proposa1 received from Merlet and Largeau. The officia1 French thinking at the
time was expressed by Merlet in his dispatch to General Largeau of 1 July 1916:

"D'après information du CAIRE, MOHAMED EL IDRISSI
comme première uestion ses pourparlers avec Italiens et Anglais
abandon OUAD par Français. Dans ces conditions évacuation
GOURO serait interprétée par indigènes commesigne faiblesse.
D'autre part abandon partiel BORKOU et TIBESTI pourrait
provoquer revendication sans contre-partie Italiens se substituant
après guerre à Senoussistes. Pour concilier intérêts O osés en
à
cause, Guerre suggère confier garde postes BARDAI et
détachement partisans indigènes sous les ordres [d']un chef choisi
par commandement territoire recruté dans la réeon pouvant nouer
intelligence avec populations et ravitaillé penodiquement par
colonne méhariste qu'on a proposé former FAYA Fin citation
Estime a non avec Commandant militaire que GOURO et
O U N Y A N ~ Ane devant pas être évacués ne peuvent être tenus
que par garnison tirailleurs et que dans état actuel des choses ne
pourriez trouver dans population BORKOU partisans et chefs
indigènes suffisamment braves et loyaux pour qu'on puisse leur
confier postes français. Serais ob é nous faire connaître
télégraphiquement votre avis à ce sujet .

Àl

86~~0

&,,

This dispatch points up the difficulties being encountered by the French in mid1916 to maintain posts at Bardaï, Gouro and Ounianga Kebir. The principal
reasons against abandoning these posts, as the local authorities wished.to do,
concemed maintaining a strong position in the light of the negotiations envisaged
to take place with Italy as well as not to betray a sign of weakness to the hostile
indigenous peoples and the Senoussi, who were clearly not interested in
cooperating with the French.
5.47 The French military move into Tibesti started at the end of
1913, with a French column under Commandant Lofler, which departed from
Bilma (in Kaouar), amving at the plain of Zouar on 9 December, where a post
was established. It will be recalled that until 1930 the administrative dividing line
between the A.O.F. and the A.E.F. left a large part of Tibesti to the A.O.F.

(m
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Dispatch of 1 July 1916.

LCM 16.

46)64. Thus, unlike the French move into Borkou and Ennedi, which was
accomplished by Colonel Largeau, reporting to the A:E.F., Tibesti was considered
administratively to fall within the responsibilities of the A.O.F. It will be noted
that Zouar lies on the southwest edge of the Tibesti massiE so the first real
incursion of French forces into the heart of Tibesti occurred on 23 July 1914,
when French forces moved into Bardaï, a move descnbed in the following fashion
by an official French source:
"Après des hésitations, le Gouvernement français donna enfin
l'autorisation de poursuivre et le 23 juillet 1914,6pos troupes
hissaient nos couleurs sur l'ancien fort Turc de Bardai ."
5.48 Just as had occurred in 1914 in respect to the part of the
borderlands comprising the regions of Borkou, Ennedi and Ounianga, so here at
Bardaï in Tibesti, the local French authorities proposed almost at once (on 13
August 1914) to abandon Bardai. The same French source, cited in the CM.
described the situation as foilows:

"Le 13 Août 1914, les autorités de I'A.0.F. songaiont [&] à
abandonner Bardai. Mais les instructions du Gouvernement
français étaient formelles: 'Ne rien abandonner dans le Centre
Africain'. Bardaï resta donc occupé. Malheureusement en Août
1916, devant les menaces d'attaques senoussistes qui lui
parviennent très grossies, le commandant local au Tibesti évacue
sans ordre nos postes, découvrant ainsi B i a . Le Gouvernement
français proscrit aussitôt la réoccupation de Zouar qui était en
cours au momesdes affaires d'Agadir (décembre 1916) mais qui
ne se réalise pas ."
So it appears that, pnor to August 1916, Zouar had been abandoned, and Bardai
was then vacated, ending the "éphémère"French presence in Tibesti.
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The transfer of Tibesti to the AE.E was a wnsequence of the French military moves into
Tibesti and was made for tactical reasons in the iight of Italian pressures from the nonh
and the presence of a substantial number of Arab refugees îïeeing south from the
Italians. Sec. Histoire Militaire de l'Afrique Eauatoriale Francaise, S.
p. 485.
L C M 13.
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CM, Production 47. It is noted that the last page of this document is MnuaUy illegible.
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CM, Production 47. In a Dispatch of 30 July 1929, the Minister of Colonies gave an
additional reason for this evacuation of Tibesti:

"[Pleur des raisons matkrieUes, difficultt3 de relève et de ravitaillement des
postes installh."

CM, Annex 114. In Production 25 (the 1928 Saint Report), the long distance between
Bardai and Biima is indicated as a cause of abandonment.

5.49
is so disingenuous:

It is regrettable that the m s account of this Tibesti episode

"Comme on I'a déjà noté, le caractère montagneux du Tibesti
amena la France &retirer ses garnisons de cette région dans la
période 1917-1929 ."
The problem had nothing to do With mountains. A prime cause of the French
withdrawal was the resistance of the local tribes under Senoussi leadership.
There was also a notable lack of support at the local French military level for
maintaining these posts, which were so far from Bilma.
5.50 Thus, the situation on the ground in the borderlands at the
time the 1919 Convention line was agreed between Great Britain and France
(modifymg the line set out in Article 3 of the 1899 Anglo-French Declaration) was
the following ( M ~ D
LC-M 44 referred to at paragraph 5.41 above). The only
substantial French military installations were at Faya and Fada, with a post just
West of Faya at Aïn Galakka and two posts in Ounianga (Gouro and Ounianga
Kebir), which the local French authorities wanted to abandon. The contention in
the CM that, starting in 1913 and prior to 1919, French effectivités had been
established within the borderlands up to the 1919 line has no basis in fact. At the
very most, the French had established military bases within only a small part of
the borderlands, as shown on Mar>LC-M 44. No French presence existed in 1919
within the part of the borderlands that in the 1970s was given the name "Aouzou
Strip"; no French forces had established a military post of any kind north of a
strict southeast line under Article 3 of the 1899 Declaration.
5.51 The limited French presence in the borderlands brought no
peace to the region. The French continued to encounter the armed resistance of
the indigenous peoples68. The Histoire Militaire descnbes the 1914-1915 period
in this way:
"Sur le front nord la propagande allemande chez les dissidents
tripolitains et les excitations turques à l'adresse de la Senoussiya, la
proclamation de la guerre sainte et la formation de bandes armées
senoussistes hostiles à la France n'avaient pas encore fait sentir
67

CM.p. 251, para. 162.
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The various military battles fought by the French in the borderlands from 1914 onwards
are depicted on Mau LC-M48, referred to at para. 5.60, below.

leurs effets. Par contre les Toubbou pillards étaient singulièrement
tentés par les convois de ravitaiiiement du Borkou ainsi que la
reprise du trafic caravanier. Les opérations militaires sur ce front
en 1914 et 1915 prirent la forme de contre-rezzous souvent
heureux69.
00

5.52 The leader of the Toubou peoples in the region of Gouro,
Mohammed Erbe'ïmi, was one of the prime movers in the struggle against the
~ r e n c h ~In~ the
. wake of an expedition by Captain Lauzanne into the region
south of Emi Koussi, inflicting losses on the local tnbes, Sheikh Erbe'ïmi attacked
the French post at Gouro on 18 November 1914. On 12 March 1915 "un fort
m"
coming from the Abo region West of Tibesti attacked a convoy in the area
of Yékia in Borkou just West of the caravan route between Borkou and Zigueï
(Mau LC-M 47). Senegalese soldiers were reported to have acquitted themselves
well on this occasion71, but as that route represented the unique crucial line of
supply for the advance posts in Borkou, such an attack std offered grounds for
serious concem. As the Histoire Militaire put it:
"Malgré l'activité des méharistesR, la sécurité des lignes de
communications restait précaire. Les pillards trouvaient dans les
populations dissidentes de la région montagneuse de 1'Emi Koussi
un milieu favorable pour la formation deslfezzous et un refuge
pour refaire les animaux et abriter les prises ."
5.53 During April-June 1915, Captain Lauzanne led another
foray from Faya passing through Gouro and attacking the camps of the local
"dissidents". The French column continued on north to Ouri and then, on the
retum trip to Faya, passed by Emi Koussi, where other dissident camps were
attacked with apparent success, although the Histoire Militaire reports rather
short-lived effects:
"Ces brillants résultats garantirent la paix pour quelques mois74.

t!
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5.54 This prediction proved to be accurate: fighting continued in
the borderlands, and rumours of fresh rezzous were circulating. Commandant
Tilho, in Faya, decided to take action. In September 1915, he led a column of
some 60 African troops to Emi Koussi and the Miski valley - "place de
rassemblement naturelle des rebelles" - and "dissidents" were dispersed leaving
behind prisoners and ~ o u n d e d ~ ~It. was during this expedition that
~.
then
Commandant Tilho prepared the first accurate map of ~ i b e s t i ~Fighting
broke out to the east of Tibesti at Tekro where:

"... un rezzou de 120 fusils venu à Tékro fit indre I'amvée
prochaine de forces senoussistes plus importantesWII
.
5.55 That the French were at this time very anxious - no doubt
because of the continuing evidence of the resistance of the indigenous peoples to
the minimal French military presence in the borderlands - not to start any direct
conflict with the Senoussi is confirmed by the action taken by Merlet (the French
Administrator in Fort Lamy - now N'Djamena) on 29 December 1915. On that
date, Merlet instructed the French military commander (Commandant Tilho)
strictly to interpret standing orders dating from 10 September 1915, to &
provoking.conflict with the Senoussi. In particular, he was not to advance into the
region of Ouri to punish "dissident" Toubou, for then he would be in the north of
Tibesti, almost on a level with the Sarra Wells and too far away from the post at
Gouro78.
5.56 Merlet's nervousness about the exposed French position in
the borderlands is further conEirmed by the warning he gave to the Govemor
General of the A.E.F. (in Brazzaville) in March 1916, that an "attaque du Borkou
par troupe organisée et bien armée doit être envisagée"79. He reported that the
two companies at Faya and Fada had been reinforced and indicated that under
current instructions Gouro and Ounianga Kebir were to be evacuated in the event
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of attack by supenor forces. He also noted the difficulties of reinforcing the
isolated garrisons at Faya and Fada from Kanem:
"D'autre part Faya est séparé du Kanem par zone absolument
désertique de cinq cents kilomètres avec une seule route par
YEKIA. point. [&]
Les puits du Bahr el Ghazal creusés
hativement se sont effondrés."
5.57 The incidemat Tekro and fear of an imminent attack by
Senoussi forces caused the French to take the offensive once more and attack the
stronghold of Mohammed Erbeïmi. Sheikh Erbeüni evaded the attacking French,
but a Senoussi from Koufra was captured - 'le khouan Bou Gheit venu de Koufra
prêcher la résistance aux rebellesw80. The situation is summarized this way in the
Histoire Militaire:
"Dans les mois qui suivirent, les coups de mains des dissidents se
multiplièrent, d'autant lus audacieux que la menace senoussiste et
s unités se rassemblèrent pour faire face
forienne se précisait.
aux fortes8pkas signalées, les patrouilles de police furent
suspendues ."

f)e.

Reinforcements £rom Ouadaï and Kanem were dispatched to Faya. In Ennedi,
meanwhile, "les dissidents rendus plus agressifs par les bruits tendancieux
répandus" were keeping the méhariste troops busy. In July 1916, a camp near
Faya was attacked. Then, in October 1916, Erbe'ïmi reappeared at the head of
800 men. The French 7th Company destroyed part of the band, wounding
Erbeïmi, who barely escaped. By the end of 1916, the situation was the following:

"En résumé, fin 1916, la situat'

sur cette frontière restait sinon
grave tout au moins inquiétanteWII
.
5.58 While this fighting was going on in the borderlands, well to
the south (around 12"N latitude) the Sultan of Sila and the Sultan of Darfour
revolted against the French, having been "[slecrètement travaillés par les
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~enoussistes"~~.
During 1916, both the French and British had their hands full
trying to restore order in this region far to the south of the borderlands.
5.59 During 1917-1918, Faya and Fada were again reinforced,
and the French once more went on the offensive; Commandant Tilho "pensa le
moment venu d'assainir les
Another attack was launched against
Mohammed Erbeïmi in the Tekro-Arouelli region, culminating in a bayonet
attack in which "les Toubbou perdirent des tués, des blessés et presque tous leurs
chameauxug5. But the troubles in the borderlands were hardly over:

"La sécurité ne pouvait être complète tant que des chefs dissidents,
comme Mohammed Erbeïmi, pouvaient espérer la venue
prochaine d'une force senoussiste.
Un contingent d'une
cinquantaine d'hommes venait encore d'amver de Koufra sous les
ordres du chef khouan Rheit Bou Kreïm et restait en observation
dans i'Erdi-Ma. Avec la complicité d'un chef félon du Mortcha qui
avait donné les renseignements nécessaires, Mohammed Erbeïmi
attaqua un convoi de mil dirigé de Oum Chalouba sur Faya et
escorté par quinze tirailleurs sous les ordres d'un sergent indigène.
Surpris a Goumeur le 7 mars à l'aube, les tirailleurs se défendirent
bravement. Douze d'entre eux dont le sergent furent tués et le
conv8j;fut enlevé. Le coup fait, Erbeïmi se retira en hâte vers le
nord ."
5.60 This attack on a French convoy occurred south of Faya and
Fada, illustrating the isolation of the French forces and their inability to control
the borderlands around their gamsons (Mar, LC-M 48). The incident was also an
illustration of the continuing involvement of the Senoussi with the peoples of the
borderlands. For following the battle, Erbeïmi headed north for Ennedi and Erdi,
to rejoin the Senoussi forces there. The French 8th Company moved north in an
attempt to cut off the Senoussis' return route to Koufra, and French attacks
inflicted serious losses on the dissident tnbes. Erbeïmi sought assistance from the
Senoussi Order in Koufra, but this was denied by the Head of the Order, who the
~ . Senoussi concern over a
French believed feared an attack on ~ o u f r a ~The
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French attack on Koufra is borne out by contemporary British documentsg8. It
led the British Government to confirm in 1914 the'assurances gken to Italy in
1907 that Great Britain considered Koufra to lie in Libyan t e r r i t o ~ ~ ~ ~ .
5.61 Despite the losses inflicted on them by the French, and the
refusal of overt Senoussi reinforcements from Koufra, whose security was
considered to be threatened, the indigenous peoples continued their resistance in
the borderlands, even though the'strength of their attacks had diminished. For
example, in 1918, a rezzou from Tibesti penetrated the region of Egueï in Kanem
(Map LC-M 48). In April 1919, according to the Histoire Militaire. a méhariste
section of the 7th Company in Faya ventured to the southem edge of the Tibesti
massif and pursued the avant-garde of a Tuareg rezzou and "fit avorter les
agressions combinées de cinq r e ~ z o u s " ~ It
~ . is noteworthy that resistance
continued long after the end of World War 1: still further evidence that this was
indeed spontaneous, indigenous action - not simply the strategic manipulation of
disaffected individuals by the Central Powers attempting to create an
embarrassment for France during the European War. In July 1919, other attacks
were conducted by French troops from Faya against "dissidents" in the
borderlands. In addition, attacks occurred in the Abo region west of Tibesti "où
la surveillance était difficile depuis i'abandon du ~ i b e s t i " ~ ~ .
5.62 Thus, at the end of the period 1913-1919, when Great
Britain and France entered into the Convention of 8 September 1919, swinging
the end point of the 1899 Declaration line (under Article 3) 4" of latitude
northward, the foilowing was the situation on the ground:

-

-

French forces had gamsons or advance posts in only a small
sector of the borderlands (Map LC-M 44);
None of these posts extended north of a strict southeast line
under Article 3 of the 1899 Declaration (Map LC-M 45);
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The French were in no way in control of the borderlands
region extending up to the 1919 Line;

-

Such French "occupation" as existed in the area was
anything but peaceful, and it was entirely military.

5.63 In the part of the CM that deals with French colonial
effectivités between 1913 and 1919'~, no attempt is made to demonstrate that the
French military invasion of the borderlands constituted, by 1919, the "continuous
and peaceful display of the functions of State" up to the 1919 line. Chad's case in
this respect rests on such unproven assertions as this:

"La France, quant à elle, occupa le B.E.T. en 1913-1914, et depuis
lors -- sauf une brève parenthèse pour c ~ p est
i du Tibesti -- ne
cessa pas d'y exercer son autorité effective ."
It has been demonstrated above, relying on the official French military history of
relevant events and on documents introduced by Chad, that this assertion is
incorrect in many respects. Furthermore, while the CM ignores this aspect of the
activities of the French military in the borderlands during this period, it certainly
cannot be said to have been a peaceful display of the functions of State. There
was continuous fighting from the start to the end of this period and even beyond
(Mau LC-M 48). The indigenous peoples and the Senoussi Order never accepted
the French presence in their lands.
5.64 Rather than addressing these sorts of facts, the CM relies on
other elements: (i) French legislation; (ii) French civil and military administrative
acts during the period (to which only four lines of the CM are devoted and for
which no evidence is produced); and (iii) the aileged confirmation of French
effectivités by Italy. The last point has been dealt with e ~ s e w h e r e ~Only
~ . French
legislation during the period wiii be considered here.
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5.65 The first French legislative enactments affecting the areas
south of the Libya-Chad borderlands were discussed.in the w g 5 . The CM does
not mention at al1 the basic French decree of 5 September 1900 establishing the
''circonscription spéciale" called the "tem.toire militaire des pays et protectorats
du Tchad". The significant thing about this decree is that it bears out what has
been said above - that what was considered to be "Chad" lay south of the
borderlands, which were regarded in military terms as the "northem front". The
1900 decree mentions no regions to the north of the Chad basin and its
tributaries, other than Baguirmi, Ouadaï and Kanem, as falling within "les pays"
placed under alleged French domination under the 1898 Anglo-French
Convention and 1899 ~eclaration'~.
'

5.66 The
also ignores the subsequent 1902 decree, beginning
its discussion only with the 1906 decree. (The relevance of the other decrees
issued between 1910 and 1915 mentioned in the
is not explained.) Included
within the "military temtory of Chad" under the 1906 decree were:

"... au

nord de l'Oubangui-Chari l'ensemble des rémons vlacées
sous l'influence de la France en vertu de, conventions
internationales et ne dépendant pas de [ the A.O.F.Iy '."

This definition excluded, first of all, most of Tibesti, which had been
administratively allocated to the A.O.F., until 1930 (Mau LC-M 46 referred to at
paragraph 5.47 above). Secondly, on no account could any region north of 15"N
latitude be considered to have been "placed under the influence of France" under
the 1898 and 1899 Anglo-French agreements, as has been amply shown above in
Part IV as well as in the LM,Part V.
5.67 Thus, the decrees adopted by France pnor to 1919, on their
face, failed to embrace the borderlands, and they confirmed the rniiitary
conception at the tirne of this sector being a northern front whose role was to
protect "le Tchad utile". Even had the decrees embraced what the
calls the
"B.E.T.", it does not follow that such an assertion of authority could have been
binding on the Ottoman Empire (pnor to the 1912 Treaty of Ouchy) or on Italy
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(after 1912). The CM suggests these legislative acts constitute "une preuve
éloquente du fait que la France considérait le B.E.T. comme un des territoires
africains soumis à son autorité s o ~ v e r a i n e " ~but
~ ; the 1900, 1903 and 1906
decrees were al1 issued at a time when it was the Ottoman Empire, not Italy, that
had sovereignty over Tripolitania-Cyrenaica and hence held any rights and titles
over their hinterland. The Ottoman Empire had vigorously asserted these rights
and titles and repeatedly disputed any French claims in the area. The decrees
may have "eloquently" expressed France's aspirations, but they were not matched
by action on the ground. For it was not until the Ottoman withdrawal in 1913 that
French forces moved north of 15"N latitude, the de facto line between their forces
in the meantime being respected by the local French and Ottoman authorities.
5.68 The only other argument left to Chad is that Italy confirmed
the French effectivités in the borderlands. Aside from the defects in this
contention, dealt with e ~ s e w h e r e ~
it ~is, evident that Chad cannot evade the
burden of proving the basis of French title, on which it relies, by the indirect
means of contending that Italy recognized such title. There was no such Italian
recognition, as has been shown above; but the basic premise advanced by Chad is
false. Italy could not recognize a state of facts that did not exist, particularly when
the Italians had very limited knowledge of the French activities in the borderlands
in the penod during World War 1 and just after it.
SECTION4.

The Period 1920-1935

5.69 Until 1929-1930, the situation on the ground in the
borderlands did not appreciably change, although the Histoire Militaire reveals
that by 1930 the post at Gouro, previously manned by the 7th company at Faya,
had been eliminated and replaced by one at Oum Chalouba (400 km further
south, below 16"N). As to the 8th company at Fada, the only post it manned to
the north was Ounianga Kebir. This post had ceased to serve its original purpose
of controiiing the caravan trade, for the indigenous peoples had rerouted the
caravan traffic from Cyrenaica to Ennedi and Ouadaï through Ounianga Saghir,
where there was no French postlOO. This led the French authorities in 1933 to
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decide to establish a post at Tekro, an event that led to the Tekro incident with
ltalylO1, which will be dealt with below after considering the intervening French
occupation of Tibesti.

5.70 Tuming again to Tibesti, it has been seen that the two posts
of Zouar and Bardaï, unenthusiastically established and manned starting in 1914,
were abandoned by the French in August 1916. Until 1929, there were no French
rnilitary installations in this part of the borderlands. The only French activity in
Tibesti consisted of occasional "tournées" through the region by camel-mounted
méhariste troops from Bilma under the command of Captain Rottier and,
apparently, similar "tournées" into Tibesti emanating from Faya as well (Captain
Aubert). The situation was authoritatively described in these words in a "Note du
Secrétariat Général du Conseil Supérieur de la Défense Nationale" of 12
December 1928:
"Le TIBESTI n'est pas actuellement occupé en permanence, il est
parcouru de temps en temps ar nos unites méharistes, notre ligne
de couverture englobant le orkou, laisse le Tibesti en dehors Toutefois sur les demandes réitérées du Gouverneur Général de
I'A.E.F., un poste d'une f ~ ~ p a g n doit
i e &tre installé en 1929 à
Zouarka au sud de Bardaï .

8

5.71

The CM presents the situation in Tibesti differently:

"Comme on l'a déjà noté, le caractère montagneux du Tibesti
amena la France à retirer ses garnisons de cette région dans la
période 1917-1929. Pendant ce laps de temps, le Tibesti ne fut pas
occupé par la France d'une manièrel@ntinue, mais parcouru
régulièrement par des unités méharistes ."
This gives a misleading impressionlo4. The reconnaissance and surveillance
missions were intermittent, not regular. There is a record of only a handful of
such missions during this 13-14 year period. The lkst reported mission was a
contre-reuous expedition by Captain Rottier (from Bilma) in February-March
101
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1922 into the Abo region West of the Tibesti &flo5.
The troops under French
command camed out reprisals against the "irréductibles"of Abo, passing through
Wour and Bardaï on their return to Bilma (Mau LC-M 48). This was not a
regular "tournée" at all, but the taking of reprisals against "dissidents" in the
region of Abo. The incident brings out the fact that resistance by the indigenous
peoples and fighting between them and the French had not ended.
5.72 Dunng JuneiSeptember 1923, a second French expedition
under Captain Couturier visited Guezenti and Aouzou, returning Ma the Miski
valley to Faya. The long report of this trip is full of sketches and data comprising
geographical observations, but there is no mention of the indigenous peoples or
the political situation in Tibesti at a111°6. Evidently this was essentially a scientific
undertaking. Then in January 1929, Lt. Mear led a patrol through parts of Tibesti
giving particular attention to the Bardaï - Koufra route and immigration along it.
The only other documented military missions were the separate "tournées" of
Captains Rottier and Aubert in 1929, mentioned above. The purpose of the
overlapping missions was expressed as follows in a dispatch of 17 April 1929 from
the French Minister of Colonies to the Minister of Foreign Affairs:
"Ces tournées doivent avoir pour résultat de nous mettre en
possession de renseignements précis sur la répercussion des
opérations italiennes sur nos temtoires et de penqfiyre une
organisation plus serrée de la surveillance de la frontière ."
The
does refer to a scientific mission proposed to be undertaken in the
Tibesti area in 1929. Once again, the reasons behind the mission related to Italy's
moves in the regions north of Tibesti. As expressed in a dispatch of 22 July
19291°8 from the Minister of Foreign Affairs to the Resident General of Tunis:
"L'activité récente des Italiens en Tripolitaine et les revendications
formulées par certains de leurs organesme [&] paraissent accroître
encore l'utilité et]&l;ence d'une mission d exploration scientifique
dans cette région .
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5.73 Thus, several conclusions emerge from this evidence
concerning Tibesti in the period from 1919 to 1930:

-

The several "tournées" were motivated by reasons other
than the occupation of the region, such as retaliation for
rezzous and anxiety over the effects of the Italian moves
southward; their purpose was reconnaissance and
suiveillance, not peaceful settlement, nor any concem for
the protection or enhancement of the indigenous peoples;

-

Fighting between the indigenous peoples and the French
continued ( M ~ LC-M
D
48);

-

As 1930 approached, the French grew mindful of the future
negotiations to be undertaken with Italy over the boundary,
and French moves were carefully calculated in relation to
these negotiations.

The minimal contacts with the local peoples of Tibesti during this time and the
continuing unrest there are brought out in Captain Aubert's 1929 report, where
he refers to the region of Aouzou in these terms:

"...région qui, depuis l'évacuation du Tibesti, n'a été visitée qu'une
seule fois en 1923. dont les habitants n'ont iamais été soumis à la
moindre action politique et d'où sont sort&. surtaut en 1926 et
1927. de nombreux rezzous sur le Nord de 1'EnnediUu."
5.74 The Qj attributes the French decision to occupy Tibesti to
the fear that after Italy conquered Fezzan it would send troops south "pour
s'emparer du ~ibesti""~. But the decision was also taken in the light of the
umesolved question of Libya's southern boundary, as weii as the immigration into
Tibesti of large numbers of peoples fleeing from the Italian forces that had rnoved
south to the area of Koufra in q e n a i c a and to Fezzan. It will be recalled that
from 1919 onwards, Italy and France had been engaged in negotiations over this
frontier. In 1928-1929 alternative proposais had been formulated and even
formalty exchanged. France's move into Tibesti was directly related to these
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circumstances; and Italy protested the French move, as the evidence shows and as
Chad concedes112.

5.75

Chad has produced with its Memonal a number of
documents that bear out what has just been said above. In an impassioned appeal
of 9 March 1929 to the Govemor General of the A.E.F., the Lt. Govemor of
Chad sounded the alarm over reports that in conversations with Italy, in return
for concessions to be made to France in Tunisia, there was being considered "une
rectification de la frontière' du Sud de la ~ r i ~ o l i t a i n e " ~ ~
In' .a statement that
clearly distinguished between Chad and Tibesti, he wamed:
LI'Italie sait qu'occuper le Tibesti, c'est fiffarer l'occupation du
Tchad, et que le Tchad vaut d'ktre occupé .
This dispatch argued that the unity, security and future of France's colonial
African Empire was threatened by proposals, then current, to recognize Tibesti as
part of Libya.

5.76

The French Ambassador in Rome (Beaumarchais) advised
in a dispatch of 20 February 1930 that in order to blunt Italian claims to the
borderlands -

"... nous devons actuellement faire acte de présence dans les points
avoisinant la frontière des temtoires libyens de manière à enrayer
toute velléité italienne d'occuper, en notre absence, des parcelles
des temtoires jadis soumis a la domination turque et où les
coloniauxl&a!iens se prétendent appelés par droit de
succession .
Ambassador Beaumarchais was at the time in the centre of the Franco-Italian
negotiations concerning Libya's southem boundary, and he weii appreciated the
interconnection between moves on the ground arid the on-going negotiations116.
So did Italian Ambassador Manzoni in Pans, who advised Rome to express
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reservations concerning reported French Government instructions following
Captain Aubert's expedition into Tibesti, to occupy three centres in Tibesti:
Bardai', Wour and sherda117.
5.77 On 29 April 1930, the Minister of Colonies requested the
Govemor General of the A.E.F. to come up with a plan before some mishap by
the Italians should "affirmer la précarité de notre occupation ..."Il8. What the
French authorities had in mind - and this was issued as an order to the military
commander of chad119 - was to create a "zone à sweiller" consisting of a "ligne
de surveillance"120 (Mar, LC-M 49). Where the line intersected the northlsouth
routes it was to be manned by a half-section of méharistesl2l. Behind this line,
posts were to be established at Wour, Bardaï, Aouzou, Gouro and Ounianga
Kebir, backed up by posts at Sherda, Faya and Fada. The French military
instructions of 1930 contained these interesting directions and remarks:
"Pour le cas où la ligne de surveillance qui vous est indiquée ne se
prêterait pas à une occupation, vous déterminerez d'entente, avec
le Gouverneur du Tchad, la ligne des premiers points d'eau
au sud de la frontière tripolitaine pour barrer toute infiltration .
The French instructions added that:

"La zone à surveiller a un développement de plus de mille
kilomètres. ... La frontière elle-même n'a iamais éte délimitée et,
partant, soqjlacé n'est signalé par aucun repère géographique ou
géodésique ."
5.78 The implementation of these orders resulted in French
militaiy posts being established north of a strict southeast line under Article 3 of
the 1899 Declaration. This provoked an immediate Italian protest on 19 May
~-

--

-
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1 9 3 0 ' ~and
~ ~ protests from the Italians were to continue. Nevertheless, the CM
attempts to make out a case of Italian confirmation of French effectivités from
the vanous dispatches and the notes verbales exchanged in 1930 and 1931,
including those relating to the incident created by General Balbo's overfiight of
part of the borderlands in 1931. An analysis of these documents reveals there was
no such Italian recognition at all.
5.79 To pick just one example, at pages 270-271 (para. 241), the
quotes from an Italian
to the French Government of 11 July 1931 in
which the Italian Foreign Minister made this statement in discussing the Balbo
overflight:
'This being so and since the frontiers in these regions between
French E uatonal Africa and Tripolitania have not vet been
delimited ?ne sont Das encore delimitées), it would be diffïcult to
ascertain precisely whether His Excellency General Balbo always
stayed w i t y i p limits of Italian temtory during his £iight as was
his intention ."
The CM sets out a portion of an interna1 French dispatch, in which the Quai
d'Orsay indicated that Italy's response in this note of 11 July 1931 was
substantially acceptable:

.,

"La réponse de M. Grandi, d'ailleurs conçue en termes très courtois
et conciliants, ne contient aucune affirmation qui appelle la
contradiction. 11 est exact notamment que les frontières entre
l'Afrique Equatoriale Française et la Tripolitaine n'ont pas été
'délimitées' sur le terrain bien qu'elles aient été définies par les
accords franco-anglais de 1899 et 1919. Dans ces conditions, je
crois qulil y aurait plus d'inconvénients que d'avantages à prolonger
la d i s f y g p avec le Gouvernement italien au sujet du raid
Balbo .

If the underlined portions of the extracts quoted above are compared, it can be
seen that the Quai d'Orsay's summary totally changes the meaning of the Italian
note: "have not yet been delimited" ("ne sont pas encore délimitées") is quite
different from "n'ont pas été 'délimitées' sur le terrain". This incident reveals the
124

See. LM. para. 5.273, et-q., and French Archives Annex, p. 393. At p. 269, para. 236, g
t
acknowledges Italy's protests.

a.
the
,

note is
attached at
LGM 19, p. 7, along with other correspondence relating to the Balbo
wertlight incident.
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See. CM, pp. 270-271, para. 241. The English translation of the 11 July 1931
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CM.p. 271, para. 242, and Production 49. Emphasis added.

contrary of what the CM claims; the incident ended in a backdown by France to
avoid a confrontation with Italy over Libya's southern boundary. The Quai
d'Orsay changed the meaning of Italy's note to mean, in effect, no "demarcation"
existed; and on this basis the French Government conveniently found the Italian
note sati~factoryl~~.

-

5.80 A second aspect of the French military occupation of
Tibesti, starting in 1930, relates to the flight south into the borderlands of peoples
escaping from the Italian armies in Fezzan and southern Cyrenaica. It appears
that these refugees started arriving in Tibesti in early January 1929 and included
members of the Warfeila and Qadhadfa tribes128. This was not unknown
territory to these peoples, for members of both tribes had nomadised with the
Awlad Sulaiman in the countnes north of Lake Chad from the 19th Century on,
as witnessed by ~ a c h t i ~ a l l ~ ~ .
5.81 The first objective of the French was to settle these peoples
far away from the line of the 1899 Declaration. The instructions were to "[lieur
assigner résidence surveillée et'placée loin de toute frontière"130. The Qadhadfa
were ailowed to settle between Aïn Galakka and Faya, in Borkou; but the Orfella
were sent to Kanem. By April 1930, a number of the Qadhadfa had left Borkou
to return to C y r e r ~ a i c a l ~
The
~ . second objective also based on security reasons was to disarm them132.

-
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To mention another example, at pp. 265-266, paras. 222-223, the
quotes hom what is
of 15 May 1% hom the Italian Embassy in Paris. No indication of
d d b e d as a
the address is given or any citation to an amexed or fiunished document- and Libya has
not found such a document among Chad's Annexes and Productions or elsewhere. Yet
this mystery document is said to have this significance: '[plar cette note, i'ltalie admettait
donc que la bande d'Aomu etait sous l'autorite militaire effective de la France.' Of
course, inter alia, the tenu 'Aoumu Strip" was not invented until the 1970s; and Italy's
firm protests against French moves into Tibesti refute such an undocumented
contention.
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See, CM, Production 27 and Annex 119. In April 1929, the size of this immigration was
estimated at 200 tents and 1,100 people.
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S e , LM. para. 4.86.
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See. CM. Annex 119.
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Sec, Histoire Militaire de l'Afrique huatonale Francaise, 9. 486.
13; and CM.Annex 121.

a.,

LGM

5.82 The important point about this exodus southward in the face
of the Italian advance is that it was a major factor in provoking the French
occupation of Tibesti. As the Histoire Militaire expresses it:
"Pour éviter la formation au Tibesti de ras
blements non
contrôlés, l'occupation de ce massif fut décidée ...7%. .
It was this influx of peoples from the north that led to the establishment of the
line of surveillance and the military posts in Tibesti just mentioned above in order
to -

"...neutraliser le plus rapidement poss&
qui pourraient se réfugier chez nous

les belligérants indigènes

... ."

5.83 This description of French military activity, whose object
was to disarm the groups or tribes fleeing southwards from the Italian forces,
leads the CM to conclude that Italy acknowledged that the "Aouzou Stnp" was
under the effective military authority of ~ r a n c e l This
~ ~ . conclusion apparently is
based on the allegation that the Italian authonties had approached France with
the request that the people fleeing southwards be disarmed and, thus, prevented
from organizing attacks against Italy from within the area controlled by
France 136.
5.84 As has already been noted, the CM has not provided
acceptable documentary evidence of statements attributed to Italy. This same
failure applies to the principal French documents cited here by Chad (CM, Annex
. . 119). They consist. of-texts of telegrams, or extracts therefrom,. whose source is
unidentified and whose authenticity cannot be verified.
5.85 However, even setting aside this point, which Libya regards
as of major importance, it must be noted that other defects exist concerning these
documents. For example, there is no indication where the events they describe
occurred. The French documents speak of refugees "amvés en temtoire

a,p. 485.
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Histoire Militaire de l'Afrique Equatoriale Francaise, 9.
page is attached at
LC-M 13.)
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CM.Annex 128.
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See. CM, pp. 226-227, paras. 223 and 228.
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See. CM, pp. 265-266, para. 222.

(A mpy of this

type of control over a temtory, even though it has no valid legal title to such
temtory 139..
'The fact that South Africa no longer has any title to adrninister the
Temtos, does not release it fiom its obligations and responsibilities
under international law towards other States in respect of the
exercise of its powers in relation to this Temtory. Physical control
of a temtory, and not sovereipty or le 'timacy of title, is the basis
of State liability for acts affectmg other tates."

8'

LC-M Y)

5.87 On 17 January 1931, Italian troops occupied ~ o u f r a l ~ O
On
.
20 June 1931, the Italians started work on the repair and maintenance of the
Sana wellsl4l. In 1935, an Italian patrol paid a visit to Tekro. This led the
139

Legal Consequences for States of the Continued Presence of South Africa in Namibia
(South West Africa) notwithstandine Semritv Council Resolution 276 (1970). Advisoiy
Ouinion, I.CJ. Reports 1971, p. 54, para. 118.
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The Italian occupation of Koufra provoked a new influx of peoples into the borderlands.
S e , CM, Production 28.

141

This Italian activity to restore the Sarra Wells mntrasts sharply with the French
expedition in 1914 to the Wells to study how to destroy them. Sec. para. 5.42, above.

French to decide to establish a post in Tekro, leading to the Tekro incident, which
is dealt with briefly in the
The location of Tekro in relation to the strict
southeast line under Article 3 of the 1899 Convention is portrayed on Mau LC-M
50.
5.88 The incident over Tekro was the culmination of the
exchanges of notes between Italy and France, brought on by the Anglo-French
Convention of 8 September 1919, and of the continuous negotiations between the
two Powers over Libya's southern boundary that had been in progress ever since
the end of World War 1. The Italian note of 9 June 1934 protesting France's
establishment of a military post at Tekro was also the last of a series of Italian
protests against the movement of French forces into Tibesti and other parts of the
borderlands north of a strict southeast line143.
5.89 This protest was, in fact, directed at new French posts at two
locations north of a strict southeast iine: Tekro and Nadi Agdebé in the region of
Erdi, just north of the Mourdi Depression near the plateau of Erdi Ma (Mau LCM 50). Both locations lay north of a strict southeast iine and, hence, in the view of
Italy, lay uncontestably in Cyrenaica. At the end of its note. Italy pointed out that:

"...

dans l'attente que la question rélative aux frontières
méridionales de la Qrenaique puisse &tre réglée [sic] entre les
deux Gouvernements, le Gouvernement Italien, de son &té, s'est
abstenu de I B t e occupation de localités sises dans la zone en
contestation ."

.

.

5.90 With France's occupation of Tekro in 1934, the great
.
. .._
- ..'- . ..
easteG trade route from ~ ; & a was finaiiy placed under attempted French
control. Occupation of Gouro and Yebbi Bou in Tibesti after 1930 had the same
effect as to the western trade routes to Fezzan and ~ r i ~ o l i t a n i aThe
l ~ ~post
. at
Tekro was nevenheless abandoned by French forces on 28 April 1 9 4 1 ' ~ ~ (The
.
post at Ounianga Kebir had already been abandoned on 13 July 1940.)
;
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See. LM. para 5.283 and Map No. 81.
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Se. CM, Anna 142, for the French text of the Italian note of 9 June 1934. This
document is amexed hereto as Exhibit LC-M 20.
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See, Exhibit LGM 18 hereto, an extract Irom the "Historiquedu poste de Tekro"

5.91 Even after 1930, however, French forces did not effectively
control the borderlands; and their occupation was protested by Italy, which
refrained from attempting to occupy part of this region until the matter of Libya's
southe~mboundaxy was settled diplomatically147, an event about to take place.
5.92 Furthermore the attacks by the indigenous tnbes on the
French dunng this period did not only emanate from Tibesti. The evidence is that
they came from the region of the Erdi and the Tekro wells, as well:

"Le passage obligé des caravanes au puits de Tékro, attira vite en
cet endroit isolé de nombreux bandits et pirates qui, leur coup
accompli, jouissaient d'une impunité absolue en enfonqant dans les
étendues désertiques qui entourent cette région, soit en direction
d'Oui, soit en direction des Erdi ... Ces actes de piraterie étaient
encore assez fréquents en 1927,19f&insi que le signale le Chef de
Poste d'ounianga dans son journal ."
Evidence produced by Chad in the form of a 1931 political report reveals that the
resistance of the indigenous people had only recently started to be brought under
some form of control:

"... une grosse amélioration vient d'être ap ortée à la sécurité des
confins nord-est de la Subdivision du Borfcou. Les indigènes du
Koussi, qui jusqu'à présent vivaient à peu près en dehors de notre
contrôle ... viennent d'être incorpores dans le groupement des
Ouriaslw[;e qui] marque un pas décisif vers la pacification du
Koussi .
Even at that, large areas of Borkou and Ennedi still lay beyond French authority
and control in 1931:

"0 existe cependant encore dans la circonscription du BorkouEnnedi trois régions où notre autorité est discutée, voire même
contrecarrée. Ce sont: la région de Modra et Tarso Chi, le
Mortcha et la pointe norjpt~tde la Subdivision de ]'Ennedi, dans
1'Erdi au sud d'El Aouinat ."
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Sec. para. 5.89, above.
LC-M18, hereto.
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CM.Production 48.
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The various places where armed battles were fought are shown on MaD LC-M 48
referred to at paragraph 5.60 above. According to this 1931 report, in this region
were assembled:

"...la plu art des Toubbous rebelles et dttpdigènes qui veulent
vine au ibesti en marge de notre autorité ."

# .

5.93 In fact, resistance by the Senoussi peoples in this region was
reported in 1931 to be on the increase. Several examples are cited in the 1931
report, naming the Toubous as culprits, who were able to escape pursuit by the
French forces. Police action in Tibesti had reportedly become less effective due
to force reductions. In the region of Mortchka (Oum Chalouba is in this region),
there were many acts of violence against convoys to supply French troops in Faya.
The French were forced to fumish protection to the convoys, as they had in 1916.
Further north, in Erdi, the "bande de Gongoï à cheval sur les temtoires français,
anglais et, italien" had become uncontroilable, calling for joint action of the three
European Powers.
5.94 Thus, in 1935 when Italy and France finally sat down to
settle Libya's southern boundary, the situation on the ground in Borkou and
Ennedi was not much different than it had been in 1916. Two new posts (Tekro
in Ounianga and a post in Erdi Ma) had been established, but only under Italian
protest; and the area was the scene of frequent raids by Senoussi tribesmen.
Tibesti had been occupied after 1930, but again under Itaiian protest.
. .. .

5.95 The A.E.F. went through the motions of conducting a census
in Boikou' and Ennedi, but the ine.ffectiveness of this actiity is revealed at the
end of this same official 1931 report:

"Le recensement de la population européenne et indigène de la
Circonscription du Borkou Ennedi aura lieu le Io juillet 1931 en
exécution des prescriptions de M. le Gouverneur Général. Dès
maintenant, on peut prévoir d'assez grosses difficultés dans le
recensement des nomades pour lesquels les chefs de Subdivision
er sur les rôles
sont laplupart [sic] du temps obligés de se
d'impôts qui sont encore forcément incomplets1 9."
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CM.Production 48.

The French forces in military occupation were in temtoq where they had no nght
to be, against the wishes of the indigenous peoples, and the occupation was
proving to be extremely difiïcult and not at ail peaceful.
5.96 The general settlement arrived at in 1935 in the Treaty of
Rome resulted in a compromise boundary line that bore little relation to the
negotiations, proposais and the situation on the ground during the period after
Italy, foilowing the Treaty of Ouchy, became the Power with which France had to
deal over Libya's boundanes. The h e envisaged was roundiy criticized by the
French experts at the tirne. For example, General Tilho, who had been so
intimately involved in the French invasion of the borderlands, the mapping of
Tibesti and surrounding borderlands, and who had served on the French
delegation negotiating the 1919 Anglo-French Convention, made his dissenting
views known shortly after the Treaty was signed to the French Académie des
Sciences, of which he was a member153. M. Louis Marin, then senior Minister of
State without Portfolio, addressed hjs criticisms directly to Foreign Minister Laval
on 19 February 1935, offering at the same time certain suggestions to guide the
French team that would be assigned the task of demarcation154.
5.97 The French travaux vrévaratoires of the 1935 Treaty reveal
that, at the outset of negotiations, the French Ministry of Colonies anticipated
that the least Italy would settle for as to the southem boundary of Libya would be
a strict southeast line. in theu view:

"...le moins que puissent réclamer les Italiens en ce qui concerne la
fixation de la frontière de Lib e serait ... l'acceptation par nous de
leur interprétation de la ligne ontière décrite au paragraphe III de
la déclaration du 21 Mars 1899. Notre adhésion donnerait en effet
à l'Italie un temtoire sans doute déshérité du point de vue
économique mais représentant une assez grande superficie ce qui
it d'afficher un succès pour les négociateurs de

L .

pI"t;:l!59:*
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Note for the Minister of Foreign Affairs. 29 January 1935, Exhibit L G M 21, hereto.
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A copy of the Dispatch is attached as Exhibit L G M 2 2
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Note of 4 September 1934, Wiibit L G M 23, hereto. Other Quai d'Orsay notes in
preparation for negotiations of the 1935 Treaty, and a Quai d'Orsay Report on the
resuls of the 1935 Treaty have also been attached at
L G M 23.

,

The Quai d'Orsay, in preparing for these negotiations considered that Italy's
demand "ne paraît pas inacceptable"; but it pointed to the disadvantages of giving
in to Italy:

"La principale objection qui pourrait y être faite est que nous
occupons actuellement ces régions semi-désertiques avec de très
faibles effectifs et un minimum de frais, séparés que nous sommes
des Italiens par une vaste étendue de déserts complets. Une fois
les Italiens installés sur la même rive du Sahara que nous, nous
subirons la comparaison peu flatteuse de nos miserables moyens
avec leur puissante organisation et il nous en coûtera très cher pour
faire beaucoup moins bien qu'eux. Toutefois, le tracé actuel de la
frontière n
ous défend pas complètement contre cet
inconvénient7583
.
This comment points up the French Govenunent's awareness of the
ineffectiveness of the French occupation of the borderlands at that time and of its
desire to keep it that way.
5.98 The French Govenunent was relieved that Italy soon
dropped its initial proposa1 to hold France to its 1928 offer of the Djado salient
south of ~ o u m m o moreover,
~ ~ ~ ; Mussolini had been impressed by General
Badoglio's view that it would be more in Italy's interest to seek temtorial
advantages elsewhere in Afnca rather than in the Libyan hinterland. Thus, ltaly
proposed a line east of Toummo that would (i) only eliminate the angle caused by
the hypothetical line connecting Toummo to the Tropic of Cancer and (ii)
compromise the differences over the direction of the Article 3 southeast line by
amving at a median line between the French and Italian interpretations of the
1899 ~ e c l a r a t i o n l ~In~the
. end,.the line agreed was the foiiowing, as described
in a report dated 24 January 1935 prepared by the Quai d'Orsay:
''La ligne définie par le Traité du 7 janvier dernier coïncide
sensiblement, sauf dans la région de Tummo, avec la ligne francoanglaise, telle qu'eljf5ge comportait avant d'avoir été modifiée à
notre profit en 1919 ."
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Note for the Minister, 1 October 1934. E
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Sec. LM.para. 5.260, a seq.
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S e LM. para. 5.311, a=.
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Repon of the Quai d'Orsay on the results of the 1935 Treaty dated 24 January 1935.
LGM,23, hereto.

m LC-M23, hereto.

This was clearly a reference to the line as shown on the Non-Annexed Mav; and it
is of great 'interest to note the Quai d'Orsay's candid admission that the 1919
Convention modifïed to France's advantage the 1899 line as France had depicted
it on that map. This view of the French Government at the time is flatly contrary
to Chad's position today, for Chad maintains the lines are identicalloO.
5.99 The Quai d'Orsay's description of the 1935 line goes on to
explain the rationale behind the line:
"Elle abandonne à l'Italie les contreforts nord du Tibesti peuplés
par des tribus qui sont plutBt en relations avec Koufra et le Fezzan
qu'avec le Soudan. Elle laisse en notre possession toutes les tribus
qui nomadisent régulièrement vers le Sud, les sommets culminants
du massif, les grandes voies de communication ui le desservent, les
centres d'habitation principaux et à l'est les Sa 'nes qui ravitaillent
toute la région du Tchad. Elle donne à SItalie une bonne
palmeraie, celie d'Aozou, et qu&ues points d'eau secondaires,
Guezenti, Ouri et Yebbi - Souma !'

71

Libya does not consider that the French analysis concerning the tribes in Tibesti
was correct; but the important point here is that no mention is made at ail of
French effect~tésas one of the factors that might or could affect the course of
the boundary line.
5.100 As has been pointed out in Part III above as weli as in the
Libyan Memorial, in agreeing to this line Italy sacrificed in a major way its claims
regarding Libya's southem boundary in order to obtain France's agreement
conceming Ethiopia. The French Government conceded at the time that Italy
had made a major concession to France in its agreement as to the southern
' ~ ~ . the end of the negotiations, Mussolini asked for a
boundary of ~ i b ~ a Toward
minor modification so as to add a few more inhabited points to the Italian side of
the line. The French agreed. Then, near the very end of the negotiations, the
Italian team attempted to change the line. The Quai d'Orsay summary descnbes
this development in these words:
"Les négociateurs italiens avaient paru, jusqu'aux demiers jours de
l'année dernière, devoir acce ter nos pro ositions sans difficulté.
stère des olonies y a fait une très
Mais, en dernière heure, le

&
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See.CM,p. 376,conclusion l(x).
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LC-M23,hereto.
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See,LM,para. 5.339.

8

vive opposition. il se faisait l'écho du Gouverneur Général de
Libye, le Maréchal BALBO, qui prétendait d'ailleurs,
contrairement à la réalité, que le temtoire cédé ne permettrait pas
à l'Italie un établissement permanent. Les négociateurs italiens ont
donc insisté très vivement pour obtenir l'amélioration du tracé par
la cession d'AFAFI, p o s d ' e a u situé au sud-est de Tummo, de
BARDAI et de TEKRO ."
The French negotiators flatly rejected the proposal, and Mussoiini did not press
the issue, so it was dropped. As the same document observes:

"... il n'est

pas douteux que les milieux coloniaux de la Péninsule
conserveront de ce résultat une déception durable."

5.101 In Part VI below, a number of conclusions are set out
conceming the 1935 Treaty and related accords. These relate primady to its
significance in revealing that as of 1935 there was no conventional boundary east
of Toumrno and to the fact that, since the line agreed in 1935 never took effect as
an international boundary, France's obligations to Italy under Article 13 of the
1915 Treaty of London were never fully discharged. To these conclusions,
another should be added concerning French effectivités.

r

5.102 The situation on the ground in 1935 was not invoked in any
way by the French Governent either as a basis for the boundary it onginally
proposed or as a justification for that finally resulting korn the Treaty. In fact, the
travaux reveal France's awareness of the kagility of the French presence in the
area164. If the supposed French effectivités on which Chad's case relies in
substantial part were not significant in 1935 during these negotiations, how can
-,a
*
they suddenly-bëcomë s i m c a n t now? French effectivités pnor to 1935 can
hardly be allowed to play a role in determining the boundary in the borderlands
now when they were not advanced by the French Governent as a basis for the
1935 line, France being well aware then that French effectivités would have
provided a very fragile argument if advanced in the negotiations. Thus, the
addition to be made to the list of significant conclusions emerging kom the 1935
Treaty is that, in agreeing the line, France and Italy took no account of colonial
effectivités in the region.
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French Archives Annex, p. 429. Cited also, at LM. para. 5.322
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S-,para. 5.93, above.

CHAPTER m.

TBE POST-1935 PERIOD

S m o 1~.

General Observations

5.103 When the post-1935 period of over 55 years is considered in
the context of the events taking place, it is evident that colonial effectivités no
longer had a meaninghil role to play in establishing title to the borderlands. In
the years 1935-1938, the French and Italian a c t ~ t i e on
s the ground were taken in
anticipation of the 1935 boundary going into effect. Although the
has tned to
make much out of the "Jef-Jef incident", it is shown below that this was a trivial
matter uniike the 1934 Tekro incident and in fact demonstrates quite the
reverse of what the
contendslo5.

-

-

5.104 Less than a year after Italy announced its decision in
December 1938 not to exchange ratifications of the 1935 Treaty, World War II
broke out. Libya was ovenun by foreign military forces, who were to remain in
occupation of Tripolitania, Cyrenaica and Fezzan until weil after Libya's
independence in 1951, the critical date in this case166. The Libya-Chad
borderlands were occupied by French militasr forces until1965.
5.105 Libya maintains that between 1935 and the critical date in
1951 nothing that took place on the ground did or could have affected the claims
to title in the borderlands as they stood in 1935. French forces were not only in
the borderlands but also in Fezzan and Cyrenaica either in support of the Allied
forces in the War, or as occupying forces after the War in accordance with the
Italian Peace Treaty and with the authority of the United Nations. French
effectivités during this period cannot be regarded as relevant to a French claim to
title that had not already been established; and the discussion of French
during these periods has no bearing on the resolution of the
effectivités in the
present dispute.

-

5.106 Accordingly, from the time of the 1947 Italian Peace Treaty
to the evacuation of French forces from Fezzan (in 1957), the French (as well as
the British and Amencans) continued to occupy parts of what was indisputably
-
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Sec. para. 8.28, g a.
below.
,
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The French withdrew from Fezzan at the end of 1957; British and U.S.forces had been
withdrawn from Tripolitania and Cyrenaica by early 1972

Libyan temtory, initially on the basis of Article 23 of, and Annex XI to, the Italian
Peace Treaty and, subsequently, on the basis of temporary miütary, economic and
aid agreements between the independent Libyan Government and the Powers
concemed. The status of French forces in the borderlands remained wholly
equivocal and undetermined throughout the whole of this penod and indeed until
the evacuation of French forces from the borderlands in 1965. The continued
French presence in the borderlands could, throughout the whole of this period
and indeed until1965, only have been based on Article 23(2) of the Italian Peace
Treaty, since the final disposition of the borderlands could not be determined
until the boundary east of Toummo between Libya, on the one hand, and the
A.E.F., on the other hand, had been delimited in accordance with G.A.
Resolution 392(V) of 15 December 1950. As has been demonstrated, this was net
achieved by the 1955 Treaty between France and Libya. Thus, the vanous French
administrative and legislative measures dunng the penod from 1945 to 1965
recited in the
as evidence of French effectivités in the borderlands only relate
to how France was administering the disputed temtory of the borderlands
pending their final disposal; they can no more be regarded as manifestations of
French sovereignty over the borderlands than the corresponding French activities
in Fezzan from 1945 to 1957 could be regarded as manifestations of French
sovereignty there, irrespective of French aspirations at the time conceming
Fezzan.
5.107 What the situation was on the ground, following the 1947
Italian Peace Treaty, must be considered in the iight of certain key events:
L.'>-

~

..:, .

.. .

-

-

-

.

G.A. Resolution 392(V) of 15 December 1950,'which called
on France and Libya to negotiate to delimit that portion of
the Libyan boundary with French temtory not already
deiimited; this meant the Libyan boundary east of Toummo;
Libya's independence on 24 December 1951, the cntical
date for determining the claims to title in the borderlands of
Libya and France;
The 1955 Treaty, Article 3 of which set the ground rules for
the subsequent delimitation of Libya's undelirnited southem
boundary and which deliberately omitted effectivités as a
factor to be considered by the parties;

-

The incidents occurring between France and Libya along the
Algenan boundary between 1956 and 1960, the Algerian
war, lasting from 1954 to 1962, and the 1956 Suez cnsis,
which made it impossible for Libya to contemplate entering
into any kind of negotiations with France;

-

Chad's independence in 1960, but with French forces still
occupying the borderlands until 1965;

-

in 1965, the outbreak of rebeiiion in the borderlands
followed by civil war in Chad, with the penodic return of
French forces;

-

in 1973, the Libyan presence in part of the borderlands;

-

in 1974, 1980 and 1981, the entering into of treaties between
Libya and'Chad;

-

in 1983-1984, the establishment of the "lignes rouges" at
15"N and then 16"N latitude by the French military forces in
Chad as a sort of cordon sanitaire.

'

5.108 An oveMew of the way in which the CM deals with the
matter of French effectivités brings out the apologetic way in which Chad so often
suggests that the test of the effectiveness of the French occupation of the
borderlands must be relaxed or adjusted to take into account the special nature of
the area. The CM puts this point in this way:
"il en découle que lorsqu'on a affaire à des régions désertiques au
caractère inhospitalier, difnciles d'accès et avec une faible
population, il est admissible que l'exercice de la souveraineté

1" puisse &trediscontinu dans le temps et
2" puisse s'étendre à certaines parties de la
région, sans qu'il soit nécessaire que
l'autorité souveraine effective ouvre
.
chaque portion de ladite région ...16ftt
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CM.pp. 242-243, para. 132; s-,also, p. 305, para. 46.

The basic legal premise behind this statement, which finds support in the Award
of Judge Huber in the Island of Palmas Case, is not disputed by Libya; the
difüculty is in its application here both in the pre- and post-1935 penods.
5.109 Even if the geographical character of the borderlands and
the nature of their peoples are taken into consideration and compensated for,
French effectivités feu far short of meeting the required legal standards as
expressed by Judge Huber. For it is evident fiom the discussion in the previous
Sections that France was not interested in peaceful occupation at all; its purpose
was to control the "northern front" so as to protect "le Tchad utile". The special
nature of the geographical setting and circumstances hardiy explains, for example,
why two posts were established by France in Tibesti in 1914, abandoned in 1916,
and then reestablished, together with a number of new Tibesti posts, in 19291930. The harsh conditions of the region had not changed; nor, indeed, had the
hostile reaction of the inhabitants. What had changed were French perceptions
and priorities.
5.110 The CM attempts to offset these shortcomings of the French
occupation with an imposing list of legislative and administrative enactments and
decrees of the French Government between 1920 and 1940. But surely Chad
does not contend that such measures, taken in the more comfortable settings of
Brazzaville or of Pans, are a substitute for actual physical occupation and
administration of the area. An examination of these measures reveals that they
were general in nature and had no specific application to the so-called "B.E.T.".
The
has suggested that:
.. .. .
-.
"... c'est la promulgation des lois, décrets et règlements régissant
I'oreanisation et la vie du B.E.T. aui doit &treconsidérée comrnerla
pre&ère manifestation de s o w e r h e t é française sur la régionlb"."
But the legislation cited in the CM was oniy of general application and does not
itself constitute evidence of effectivités in the border land^'^^. Ln any event, such
measures of the French Government could hardiy have been opposable to Italy,
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CM,p. 255, para 184.
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As to civil administration during the period 1920-1940, the CM (p. 262, para. 2.07) States
that Tibesti was divided into three cantons. (The canton of Aouwu was auegedly created
in March 1938 but eliminated a few months later.) The three cantons mentioned in the
CM (Zouar, Wour and Bardal-Zoumeri) appear to represent only a smaU pan of the
temtory of Tibesti; and none wvered the area falling within the soalled "AouwuStrip".

which had al1 along protested France's claim to sovereignty. Similarly, here as
elsewhere, the Q
J alleges Italian affirmation of French effectivités, as if such an
act - even had it occurred could have remedied the lack of effectivités. There
was no such Italian recognition or acquiescence; but, even if there had been, it
would not have cured the absence of French effectivités.

-

S m o 2.~

Certain Events of Some Relevance

5.111 Several events that bear on the situation on the ground after
1935 are, nevertheless, singled out for discussion below for they might have a
certain relevance in evaluating the claims to title of the Parties.
(a)

French-ItalianArmistice Commission

5.112 Less than a year after Italy, in December 1938, made known
its intention not to exchange ratifications of the 1935 Treaty, World War II began,
although Italy was a full belligerent for a relatively short time (June 1940 to
September 1943). M e r the fall of France in 1940, Italy chaired the Armistice
Commission to deal with colonial questions, and in 1941 an important event took
place during the discussions about a demilitarized zone through the borderlands.
As discussed in the LM.the French took the position that the zone should be
calculated taking as the starting point the 1899-1919 line, which they viewed as a
conventional boundary binding on 1taly170. The Italian negotiators rejected this
view, considering that portions of the borderlands occupied by the French were
Italian and maintaining that, in the absence of a conventional boundary, the 1935
line was the only appropnate starting point for calculating such a zone. The
factor of colonial effectivités is not mentioned at all in the available records of
these negotiations as having played any part in the discussions. This was a
manifestation in 1941 of the view of the Italian Government that no agreed
boundary existed as a result either of existing conventions or of colonial
effectivités. It should be added that it was partly as a result of concern that Italian
effectivités might be advanced by Libya in the 1955 negotiations that the
Governor General of the A.E.F., in his famous letter of 2 May 1955 to the
Ministre de la France d'Outre-Mer, urged that the French position be based
solely on international agreements in force at the t h e of Libya's independence:
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See, LM,para 5.360,g q.

"...en prenant pour s e u i e f w les traités en vigueur à la date de la
création de 1'Etat Libyen ."
(b)

The French Post at Aoumu

5.113 The extraordinary emphasis given in the
to the "Aouzou
Strip" and to the French post at Aouzou (Mau LC-M 45 referred to at paragraph
5.43 above) has already been mentioned. It will be recaiied that the French post
~ . evidence,
at Aouzou was more an installation on paper than in r e a ~ i t y ' ~ The
including that produced by Chad, shows the following concernjng the French
occupation of that post:

-

- .=.'

.

:.

A.

During the first French "occupation" of Tibesti (1914-1916),
French posts at Zaour and Bardai only were estabiished; no
post was set up at Aouzou;

-

A French post at Aouzou was first established in April1930
by a detachment stationed at Erbi 173.,

-

1931-1933: the Aouzou post was under construction;

-

January 1935: the boundary under the 1935 Treaty placed
Aouzou on the Itaiian side of the line 174.,

-

Between March 1935 and February 1937 the post was
apparentiy not mamed 175.,

- . . .,

-

-

. .-. .

.

,~

'.

.

June 1935: a pre-announced Itaiian mission visited to discuss
the details of turning over the post to Italy pursuant to the
1935 Treaty;
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S-,para. 3.43, above, and LM,French Archives Annex, pp. 169-171.
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S-,para. 3.34, et%.,above.
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See. CM. p. 268, para. 231, and Production 122.
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A strict southeast line under Article 3 of the 1899 Declaration would have leh Aouzou
on the French side of the line.
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-

-

-

26 July 1936: an Italian overfiight of the post;
Febmary 1937: an unannounced Italian mission visited;
April 1937: another Italian overflight;
1 January 1938: the post at Aouzou was vacated by the
French; this occurred before the Italian decision not to
exchange ratifications of the 1935 Treaty was announced (in
~ e c e m b e r1938); the post remained vacant for the next 13
years, until 1June 1951;

1 A p d 1954: the post was vacated again "en raison d'une
crise d'effectifs"176.,
December 1954:

"...réoccupé definitivement ... après que les autorités
du Tchad eussent reçu i ' i n f o r w que les Libyens
avaient l'intention de s'y rendre ";
-

-

Early 1973: Libyan presence in the borderlands.
On 3 November 1991, in nearby Ammou, members of the
mies of Aouzou participated in a meeting in the courtyard
of the mosque attended by 4,000 members of the tribes of
Tibesti, at which resolutions were unanimously adopted to
present a petition to 'the International Court of Justice
proclaiming the affiliation of the peoples of the area with
l.ibya1'18.

5.114 The 1962 "Historique du poste d'Aozouv contains several
additional notations of interest1'l9. in winter, the Toubou inhabitants of Aouzou
went north to Fezzan to exchange goats for dates and other items. Immigration
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CM, Annex 262. ('As a result of a crisis in stafhg the post.")
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CM, Annex 262.
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This document is attached hereto as
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CM.Production 122.

LC-M3.

toward Libya was "favorablement accueillie"; and Libya was having considerable
success in recruiting the local Toubou for service in the Libyan army. The
peoples' indifference to govenment is reflected in this entry:

"Le Toubbou ne semble [que] eu se soucier du gouvernement
actuel de la Répubiipue du TCPHIAD, dont il ignore souvent k
Président."
5.115 What the evidence comes down to, concerning the post rnost
emphasized and discussed in the CM.is that in the 42 years between the French
invasion of the borderlands in 1913 and 1955, the time of the "Aouzou incident",
the French post was activeiy mamed for less than 10 years. The evidence brings
out two other things: dunng rnost of the years 1935-1937, while waiting for the
Treaty of Rome to take effect, the post apparently was not manned by the
French; and it was abandoned on 1 Januaiy 1938, before the Italian Govemment
announced its decision not to exchange ratifications of the 1935 Treaty, for
another 13 years (until 1June 1951). The reason for the "dennitive reoccupation"
in December 1954 of the Aouzou post, as stated in the official French records
furnished by Chad, was that the French authonties had picked up rumours of the
intention of Libya to move into Aouzou. This is strongly reminiscent of the
reason the French occupied Tibesti in 1929-1930: to head off the Italians. This
lack of French effectivités at Aouzou cannot be excused on the bais of the hostile
geographical setting and population.
5.116 The "éphémère" presence of the French in Aouzou matches
the story of the French presence in the considerably more strategically located
posts of Gouro, Ounianga Kebir and Tekro. It will be recalled that'the first two of
these oases were proposed to be abandoned by France and handed over to the
Senoussi (in 1914 and, again, in 1916), a proposal rejected in Pans for political
reasons and in the light of the prospective delimitation negotiations with ~ t a l ~ l ~ ~ .
in 1919, the French Govenment at the Peace Conference proposed that Bardaï
be "ceded" to Italy. The post at the key oasis of Tekro, only established (under
Italian protest) in 1933, was abandoned in 1941. The post at Ounianga Kebir had
already been abandoned by the French in 1940.
5.117 Hence, the claim of French effectivités advanced in the CM.
insofar as Aouzou is concerned, relies primarily on French decrees and legislative
180

Sec. paras. 5.44-5.46, above.

measures and on such episodes as the "Aouzou incident", which are exaggerated
in order to try to show Italian recognition181. It is no wonder that the civilian
mission was sent by the Cyrenaican authorities to Aouzou in 1955 to instaii Libyan
governmental officials (and to take a census); based on the record of French
effectivités, there was no reason to think there was any French military presence
there at alllg2.

(c)

Libva's Assum~tionof Administration over Parts of the
Borderlands after 1972

.

5.118 Libya's presence in a part of the borderlands, at the end of
1972 and start of 1973'*~, occurred in the context of the reconciliation between
Libya and Chad that took place in April 1972 and the reestablishment of
diplomatic relationslg4. President Tombalbaye made an officia1 trip to Libya;
and on 23 December 1972 a treaw was signed by Libya and Chad: the 1972 LibyaChad Agreement of Friendship and ~ o o ~ e r a t i o n ' ~ ~ .
5.119 It was at that time that President Tombalbaye wrote Colonel
Kadhafi a letter, dated 28 November 1972, the second and third paragraphs of
which read as follows:
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It is paradoxical that the CM.while assening that aiieged French effectivités in Tibesti
were the most signifiant (p. 278, para. 266), reveals that Tibesti was abandoned by
French military forces hetween 1916 and 1929. Funhennore, even had there been
French effectivitb in Tibesti, this is no proof of French effectivités in Borkou or Ennedi.
A 1954 document produced by Chad (Production 95) reveals that, up to then, there had
been no "infirmerie nomade" in Ennedi and that the population had to go to Sudan for
hûalth a r e - hardly an indication of French effectivitésin Ennedi.
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The cM aiso reveais the absence of any political party activity in Tibesti (p. 297, para.
11). As a result, elections held in January 1956 witnessed massive abstentions in that
region on the order of 90%.
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The cM has attempted to move this date backwards to 1971 in order to precede Chad's
statement before the General Assembly on 6 October 1971 and thereby to suggest that
Chad protested Libya's presence in 1971. See. LM. para. 5.549, g a.
regarding
, Chad's
statement. This invalid attempt to move the date backwards only emphasizes Chad's
failure to have protested against Libya's presence in the borderlands for over four years,
while in the meantùne entering into treaties with Libya that failed to register any such
objection.
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Sec. generaUy, LM,paras. 5.549-5.557.
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LM. International A m r d s and Ameements Annex, No. 34.

"Au moment où j'exprime le désir de voir se développer notre
coopération, permettez-moi de vous inviter à bien vouloir faire
cesser le soutien que vous apportez aux hors-la-loi (le soi-disant
FROLINAT) qui portent les armes contre le pouvoir légal du Pays
et essayent de difhiser des rumeurs selon lesquelles notre
Gouvernement a des ambitions sur Aouzou, dans le but de nuire à
notre rapprochement et de porter atteinte à notre coopération.

En ma qualité de Président légal du Tchad, je tiens à vous a££irmer
que la bande d'Aouzou a été et sera, sans aucun doute, partie
intégrante du Temtoire Libyen."

-

The
refers to this letter and annexes a copy which appears to be a copy of
the same document that Libya furnished the O.A.U. Subcommittee in 19871g6.
5.120 The Libyan Memorial did not mention or annex the
Tombalbaye letter for the simple reason that Libya has been unable to locate the
original of this document. Libya concluded that it could not rely on the document
in any way since Libya was unable to furnish the Court with adequate proof of its
existence. As the CM brings out in explaining that Chad has had difficulty
obtaining documents in the light of the civil war conditions that prevailed in Chad
over a number of years187, newly emergent African States have commonly
experienced the difficulty of records being lost and destroyed. It is hoped,
nevertheless, that an authentic copy may yet turn up in the Libyan files or among
Chad's officia1 papers.
5.121 Another related event to occur during this period was the
1974 Protocole d'Accord between Libya and Chad signed on 12 August 1974,
Articles 1 and 2 of which provided as foiiows:
'The two sides emphasise their intention to maintain full
cooperation in the light of the historical connections between their
fratemal people, and to frustrate al1 attempts to hinder this mutual
cooperation and closeness.

~

-

-
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CM, p. 35, paras. 82-84, and p. 343, para. 194. The mpy of the letter appears as CM,
Annex 343.
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CM.p. 319, para. 111.

The frontier between the two countries is a colonial creation in
which the two peoples and nations had no hand, and this
should not obstruct their cooperation and fratemal relations .

HYer

It should be bome in mind that this Protocole was signed well over a year after
Libya's presence in the borderlands was common knowledge.
5.122 Contrary to what Chad appears to have anticipated - for the
CM devotes a section to the proposition that "l'occupation militaire ne confère
pas de titre"lg9 -,Libya does not maintain that its claim to title in the borderlands
is based on its presence in the borderlands. in fact, it whoiiy subscribes to the
proposition argued by Chad in that section of its Memorial - that military
occupation confers no title - although apparently Chad overlooks the application
of this principle to the French movement into the borderlands after 1913.
5.123 It is not Libya's position that the Tombalbaye letter involved
a "cession", or attempted "cession", of Chadian temtory to Libya, as some
commentators have suggestedlgO. The words are clearly interpretative in nature.
Nevertheless, the legal sigrdichce of such a formal interpretation as this by a
Head of State is weii established under international law191. What the words
appear to mean is that Chad regarded Libya to have title to the area and that this
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LM, International Accords and Ameements Annex, No. 35.
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CM, pp. 71-73, paras. 89-92
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Sec. Lanne, B.: Tchad: La querelle des frontihres, Paris, Kanhala, 1982, pp. 228-229.
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ln the Nuclear Tests cases, the Coun stated:
'It is weU recognized that declarations made by way of unilateral acts, conœrning
legal or factual situations, may have the effect of creating legal obligations.
Declarations of thii kind may be, and often are, very specific When it is the
intention of the State making the declaration that it should become bound
according to its terms, that intention confers on the declaration the character of
a legal undenaking, the State being thenceforth legally required to follow a
course of conduct consistent with that declaration." 1.C.J. R e ~ o r t s1974, p. 267.
The Permanent Coun had already, in the Eastern Greenland Case, found that the oral
declaration (later reduced to M t i n g and initiaued) made by the Nonvegian Foreign
Minister (M. Ihlen), advising the Danish Foreign Minister that the Danish plans
respecting Danish sovereigniy over the whole of Greenland "...would not encounter any
difficulties on the pan of Norway", was hinding on Norway: L e a l Status of Eastern
Greenland, Judgment, 1933. P.C.I.J. Re~orts.Series AB. No. 53, p. 73. n i e Tombalbaye
letter clearly fulfils the criteria indicated in these hvo cases for the recognition of
unilateral undenakings as legally binding, given the position of Tombalbaye at the t h e
as head of State. Sec. in this regard, Article 7(2) of the Vienna Convention on the Law of
Treaties.

legal title was to be confirmed ("sera") in the future delimitation negotiations
between Libya and Chad yet to take place concerning this frontier. At the very
least the Tombalbaye letter is further evidence of the continuing absence of a
conventional international boundary between Libya and Chad. There appears to
be no question that under Chad's Constitution its l a d President had full
authority to write such a letter including these interpretative statements.

5.124 At the meeting between the two Heads of State in Tripoli at
the end of December 1972 (after this letter had been delivered), at a banquet
held in President Tombalbaye's honour, the Chadian President made these
remarks:

"... 1 and the delegation accompanying me on this visit are not in
Libya for the h t time. History teiis us that before impenalism,
which has ruied both our countnes, there were close fraternal
bonds. The current borders were created by imperialism ... We,
the Libyans and Chad, consider any difference between us as the
result of the geographic situation created by imperialism. 1 confirm
to you, Mr. President, that no Chad[ian] considers -1f
in
foreign temtory when he is in the Libyan Arab Republic ...
The tenor of these remarks bears out the interpretation of the Tombalbaye letter
set out above.

5.125 Aside from this letter, the Libyan presence in the
borderlands was a weii-known fact to Chad when it entered into the 1972
Convention and the 1974 Protocole d'Accord. As reported by Crozetière, the
fïrst official Chadian reaction to the Libyan occupation occurred on 26 September
1975:

"Le général Malloum reconnaît publiquement pour la pre@&e fois
la présence de troupes libyennes sur le temtoire tchadien .
Thus, almost three years after Libyan occupation of the borderlands (incorrectly
described by the commentator in the quoted passage as "temtoire tchadien"),
Chad's President "reconnaît" their presence; this was not even a protest. The
absence at the time of any Chadian protest was also noted by the then French
Ambassador to Chad, in a book he subsequently published:
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The full text of these remarks appears as
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S-,LM.para. 5.561 and citation in ln.589.

LC-M 24.

"Aouzou est maintenant dotée d'une garnison libyenne, sans avoir
autafb4 ,,entraîné réaction du gouvernement de
ribalbaye .
5.126 It was not until 10-12 August 1977 that Chad placed this
matter before the OAU. On 4 February 1978, again for the £irst time, Chad
referred the matter to the Security ~ o u n c i l ' ~ ~On
. 17 Februaq 1978, the
Security Council debate on the question opened; it lasted for one day, for on 22
February, Chad withdrew its ~ o m ~ l a i n t l ~ ~ .
5.127 Following this, Libya and Chad entered into two further
agreements in which no mention of Libya's presence in the borderlands was
made: the 1980 Treaty of Amity and AUiance, and the 1981 Accord, sometimes
referred to as the "Accord de fusion"197.
5.128 This, then, was the setting in which Libya's presence in parts
of the borderlands (and the reaction, or lack of reaction, to it) took place. Two
agreements between Libya and Chad were entered into while these events were
taking place, in 1972 and 1974. The matter was not brought to the OAU's
attention until August 1977, almost five years later, or to the U.N. until February
1978. In 1980, the two Govemments entered into a treaty of alliance; and in 1981,
they agreed on a fusion of their States. Measured against the test under which
Chad examines the conduct of Italy and of Libya in its attempt to establish
recognition and acquiescence, the conduct of Chad's Government here is
certainly not easy to explain away; and it supports what President Tombalbaye
said in his letter, for otherwise Chad would at once have protested Libya's
presence in the borderlands, and Chad would certainly not have entered into a
series of treaties with Libya in the circumstances.
has attempted to explain away Chad's conduct,
5.129 The
nevertheless. Its account of the events surrounding Libya's occupation of part of
the borderlands attempts to justify away the conspicuous delay of Chad in making
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See, LM, para. 5.560 and citation in fns. 587-588.
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See, LM. paras. 5.561-5.563.
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See. LM. para. 5.563.
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See. LM, paras. 5.565-5.567; and International Acmrds and Ameernents Annex, Nos. 37
and 38.

any protest, not to speak of the Tombalbaye letter and the agreements of 1972
and 1974, entered into between Libya and Chad while this was happening. The
line of argument taken in the
is this:
"Après avoir tenté en vain d'obtenir le retrait des troupes libyennes
par des négociations b i l a t é j e , le Tchad porta l'affaire devant les
instances internationales ... ."

5.130 The
contends that in August 1974 President
Tombalbaye sent a mission to Tripoli "en vue de protester contre la présence
libyenne à Aozou", adding that the Libyans with whom they met played down
Libya's presence as a simple police operation and denied that Libya "nourrissait
un quelconque dessein d'annexion de la an de"^^^. The
neither refers to
nor annexes any evidence to support this aiiegation; and Libya rejects this account
for lack of evidence. Libya has no such record of the meeting.
5.131 The CM refers to two other such meetings. According to
Chad, the second meeting was also held in Tripoli, between 29 July and 5 August
1976. Chad has produced a document relating to this meeting, Annex 283, which
must be examined with care. It purports to be a report of this mission, and bears
a signature identified as that of I.R. Alamdou, Chef de Senice des Affaires
Internationales, shown in the report as a member of the Chadian delegation. The
date the report was signed is not indicated. Furthermore, the document does not
appear to be a photocopy of an original document but a retyped version with
certain inked-in alterations. In its conclusions,this document states the following:
'Zes deux délé~ationsse sont séparées dos à dos ~%~qu'unprocèsverbal ne soit etabli ni un communiqué final publié .'
Thus, the document represents an entirely unilateral account of the meeting.
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CM. p. 35, para. 84.

200

CM.Annex 283.

5.132 The alleged report is highly charged politicaiiy in its tone
and contents. It indicates that the meeting was not friendly. According to the
document, "le problème frontalier TCHAD-LIBYE was discussed, the exchange
being summed up as foiiows:

-

Libya denied there was a problem, but since Chad insisted
there was, Libya agreed to discuss it;

-

Libya asserted Aouzou was in Libyan temtory by virtue of
the 1935 Treaty; Chad stated the Treaty had never been
ratified;

-

Libya produced a map ("Atlas OXFORD 1956 edition)
showing Tibesti, including Bardaï, as lying in Libya201.,

-

The parties agreed to form a "Commission Mixte
Technique" to study the problem and to propose a solution
as soon as possible.

5.133 Libya does not accept this unilateral account. It is not even
apparent that this was a report prepared contemporaneously; in fact, there is no
explanation given by Chad as to just what this document purports to be. Libya is
unaware that the appointment of a Mixed Commission was "agreed". In any
event no such body was created or went to work on the problem. Libya has no
such record itself of the meeting.

201

It is noted that Bardaï lies well south of the 1935 line.

5.134 The third meeting reported in the
to have taken place
was allegedly held in N'Djamena in June 1977. The document introduced by
Chad concerning this meeting, Annex 284, is entitled "Procès-Verbal"; its
signature page appears this way:
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As this reproduction of the signature pageshows, the "Procès-Verbal" is not
signed. As to its form, once more it is unclear just what Chad claims this
document to be. 1s it an unsigned exact copy of a signed (or of an unsigned)
original? 1s it a retyped version of a document that was in fact never signed by the
parties? In either'case, why is the original not produced? Libya insists that this is
not satisfactory evidence of what Chad claims transpired at the meeting. On its
side, Libya has no such record.

5.135 As to the contents of the document, it appears to be a
summary of a meeting of what is identified in the opening paragraph as "la
Commission Technique Mixte", which brings to mind the 1976 meeting mentioned
earlier. However, this paragraph says this about the commission"'^ agenda:

"La Commission Technique Mixte a discuté de la Recherche des
.voies et moyens pour l'amélioration de la Coopération entre le
Tchad et la Libye, seul point inscrit à l'ordre du Jour.
En effet dans leur discours d'ouverture, les deux Chef [si31 de
Délégation ont souhaité que les débats soient colorés de franchise,
sincérité et de bonne foi, afin qu'une solution honnête soit trouvée
en vue de favoriser la coopération é c 2 ~ m i q u e sociale,
,
culturelle
et technique entre les deux pays frères ."
This brings out clearly that the sole subject on the agenda of the "Commission"
had nothing to do with the boundaiy between Libya and Chad. Presumably,
therefore, the "Commission" was not the same as that mentioned in the 1976
"report", whose alleged mission was to deal solely with the boundaiy matter.

5.136 What this document States is that the Chadian delegation
shifted the discussion from the subject on the agenda to the "dispute" between the
two countnes and to the alleged "illegal occupation" of Aouzou by Libya, saying
that the cooperation agreements could not be put into effect, in Chad's view, until
this matter had been cleared up. Libya is reported to have denied the existence
of such a dispute and to have said that, in any event, it should not hold up the
application of the cooperation agreements between them. The document then
goes on to spell out the Libyan delegation's arguments based on the 1935 and
1955 Treaties. The Libyan delegation, from this account, obviously unprepared
to discuss any subject other than the one on the agenda, proposed a second
meeting in Tripoli. Chad advanced, as a condition of its acceptance of such a
meeting, Libya's agreement with Chad's view as to the boundaiy and the
elimination of any trace of Libyan administrative or military authonty from
'Aouzou. It will be recalled that two months after this meeting Chad, for the first
time, presented the matter of Libya's presence in the borderlands to the O.A.U..

5.137 There are several observations to make about this attempt
to explain away Chad's conduct in the light of Libya's occupation of the
in the
borderlands. First, the evidence produced by Chad is no better than the evidence
of the Tombalbaye letter; and Libya respectfully calls on the Court to insist that
proper evidence be produced in order to support factual allegations made.
Second, it is quite apparent that after the outbreak of rebeiüon in Chad in 1965,
and then civil war, Libya could not have seriously entertained the hope of
negotiating with any particular Chadian government then in power over matters
202
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affecting the sovereignîy of the two States. &
J
T
the meetings referred to by
Chad were held to discuss entirely different subjects relating to economic
assistance and cooperation; and the Libyan delegations did not come to these
meetings prepared to discuss boundary questions.
5.138 Just as was to occur later, when Chad brought up the
temtonal dispute before the U.N., the question had become a kind of political
football. As the
expresses it:
"It was clear that raising the temtofial dispute between Libya and
Chad before these international forums, under the guise of Libya's
aUeged occupation of the 'Aouzou Stnp', claimed by Chad to be its
temtory, was part and parc
the civil war between the different
factions in Chad then raging .

9dYVV

(d)

The French "Limes Rouges". 1983-1984. and Events Botb
Before and After their Establishment

5.139 The drawing of these lines in connection with the French
miljtary intervention called "Opération Manta", which followed the bombing of
Faya-Largeau in August 1983, is dealt with in the m 2 0 4 . What is revealing
about this episode and other contemporaneous events is the ambivalence s h o w
by the French Govemment at the time.
5.140 This sort of ambivalence appears also in the Accord of
Lagos of 29 August 1979~'~. For although Libya was occupying parts of the
borderlands, there is not a word in the Accord about that situation. For example,
Article 7 of the Accord mentions the presence of French forces in Chad as an
obstacle to reconciliation; but there is no mention of Libyan forces in the
borderlands. The tex1 of Article 7 reads as follows:

"Les parties tchadiennes ont reconnu unanimement que la
présence continue de troupes françaises au Tchad est un obstacle à
une reconciliation pacifique et à une solution au problème
tchadien. Les tchadiens conviennent donc que le Gouvernement
d'Union Nationale de Transition devra dès sa formation veiller à
obtenir le retrait des troupes françaises!'
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5.141 It is also of interest to note the text of Article 7 of the 1980
Treaty of Friendship and AUiance between Libya and Chad, which while rejecting
the implantation of foreign bases on Chad's temtory, makes no mention of
Libya's presebce in Chadian territory and even reserves the right to call on Libya
for help in maintaining Chad's independence:

"ARTICLE7
The Republic of Chad undertakes not to permit the presence of
any foreign base or imperiaiist coloniaiist forces on its temtory, and
reserves the right to call upon the Sociaiist People's Libyan Arab
Jamahiriya if its independence, territorial integrity or interna1
;p.jgp is threatened in accordance with the provisions of Article

5.142 It is also important to note that when Libyan forces, called
into Chad by the GUNT (the legitimate Govemment of Chad established under
the Lagos Accord), were asked to withdraw following the Nairobi Conference of
27 June 1981, Libyan forces were promptly withdrawn from Chad - but they
remained in the borderlands.
5.143 When the French Government mounted Opération Manta
in 1983, it established a "ligne rouge" at lSONlatitude. This was advanced to 16"N
on 28 January 1984. The purpose of the iine has been expressed in these words:
"Dès lors que les franchissements de la zone 'rouge' seront
constatés, la force Manta pourra se considérer comme directement
agressée ... L'ouverture
feu sans préavis est donc autorisée dans
la nouvelle 'zone rouge 92% ."
Considering that Faya-Largeau, where the attack occurred that precipitated this
French intervention, lies approximately on the line of 18"N latitude, it is stnlcing
that the French Government drew the line as far south as 15"N (and then 16"N).
If the French Government had not wished to indicate that considerable leeway
existed here, it should have drawn the "ligne rouge" at 18'N or at 1g030>Nor at the
1899-1919 line.

-

-
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Colonel Spartacus: Opkration Manta. Tchad 1983-1984, Paris, Plon, 1985, p. 142 (A
mpy of this page is attached as
LC-M 26.) See. LM. Map No. 109, which ponrays
the 'lignes rouges'.

5.144 On 30 April 1984, Libya proposed the withdrawal of Libyan
forces from Chad so as to remove any pretext for French troops to remain208.
An accord between Libya and France was amounced on 17 September 1984, one
element of which was the foiiowing agreement:

"La Jamahinya et la France ont décidé de procéder dans les
meilleurs délais à l'évacuation totale et concomitante du Tchad des
forces armées françaises et des éléments d'appui libyens au GUNT,
ainsi qu%& la totalité de leurs armements et équipements
respectifs ."

It is clear that the region of northern Tibesti, where Libya had been present since
the end of 1972, was not included within the agreement of withdrawal reached
between L i y a and ~ r a n c e ~ l O .
5.145 Evidence of the French Govemment's ambivalence
conceming sovereignty over the Libya-Chad borderlands is to be found in a
statement made by the French Minister of Defence, Charles Hernu, dunng a
publicly televised i n t e ~ e w011.27 March 1985. He is reported to have said the
following:

"La bande d'Aouzou est hors du Tchad. Cela, tout le monde en est
Habré le recomait. C'est une affaire
d'accord. Même le
qui remonte à 1934.

résident

He added thic
"Il n'y a pas de partition. Au Tchad, il y a le Nord, il y a le Sud. Je
Nous sommes, nous, pour
mets hors du Tchad la bande .$AT
l'intégralité, l'intégrité du Tchad ... ."
5.146 L i y a does not contend that the factor of Libyan effectivités
in portions of the borderlands in any way has resolved the present dispute. Libya
2.

Colonel Spartacus, a&,p. 176.
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Jeune Afrique, No. 1266, 10 April1985, p. 22. Sec. also, Buijtenhuijs, R.: Le Frolinat et
les mierres civiles du Tchad (1977-19842 Paris, Karthala, 1987, p. 287, attached at
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does not base its claim to title on these events. However, it is clear that Libya had
as much right as Chad - and certainly as much as the French - to administer the
borderlands in the interests of security and of the peoples of the region, whom
Libya regards as Libyans and who have, as mentioned above, recently expressed
their wish to be recognized as belonging to the State of ~ i b ~ aBy
~ its
l ~conduct
.
during 1983-1984 and in the statement of its Minister of Defence in 1985, France
recognized that Libya had legal titles that were worthy of respect.
CHAPTER IV.

CONCLUSIONS

5.147 Chad's third theory, which is based on French colonial
effectivités, is not supportable in law:

-

The principle of & possidetis

adopted by the parties

to the 1955 Treaty in its Article 3, excluded colonial
effectivités as a boundary criterion thereunder;

-

Even if French effectivités had not been ruled out under
Article 3 of the 1955 Treaty, the French use of military force
in their invasion of the borderlands was in violation of
international law, for it was an illegal usurpation of the titles
to these lands held by the indigenous Senoussi peoples213.,

-

In any event, the French military presence in the
borderlands could not be characterized as having been a
"continuous and peacefd display of State authority" and,
hence, did not constitute effective occupation (effectivités)
under prevailing legal standards.

5.148 Equally, French colonial effectivités are not established by
the facts as to the nature and extent of the French military presence in the
borderlands:
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Sec. para. 5.113, last item, above.
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It also ignored the pre-existing claims of the Ottoman Empire inhented by Italy under
the 1912 Treaty of Ouchy.

-

Prior to 1919, French military forces in the borderlands were
concentrated in posts at Faya and Fada (18"N latitude) with
only scattered outposts further north, and had abandoned
Tibesti after only a two-year presence;

-

The French operations in the borderlands were purely
military in nature, having as their purpose the defence of
Chad to the south of the borderlands;

-

-

-. .

. . *

Starting in 1913 and lasting into the 1920s (and even into the
early 1930s), there was armed resistance against the French
forces in the borderlands by the indigenous Senoussi
peoples; this followed on the heels of the bitter battle of
these peoples to keep the French out of the borderlands;
When, in 1929-1930, the French military forces took steps to
increase their strength in the borderlands, moving into
Tibesti, it was not to occupy the region but as a show of
strength in the face of Italian forces moving south toward
the borderlands and in the light of the ongoing negotiations
between Italy and France to delimit Libya's southern
boundary;
In the negotiations in 1934-1935 that led to the 1935 Treaty,
the French placed no reliance on alleged French effectivités,
and the resultingline did not reflectthat factor.

5.149 After 1935, the situation on the ground became essentially
irrelevant as a factor in the present temtorial dispute. Until the end of 1938, the
1935 agreed boundary line was presumed to be about to take effect. Less than a
year after Italy made known its intent not to exchange ratincations, World War II
broke out. What happened on the ground, and the various legislative measures
adopted by France - whether for the borderlands or for Fezzan, into which
French forces had also moved up to Libya's independence on 24 December
1951 have no bearing on the present dispute since they were either war-time
measures or acts taken in carrying out the role assigned to France by the United
Nations in respect to Italy's former Afiican colonies.

-

5.150 The actions of France and Chad after Libya's independence
only serve to confirm the absence of a conventional boundary between Libya and
Chad. This conclusion emerges kom:

-

The 1972 Tombalbaye letter;

-

The extremely delayed reaction of Chad to Libya's
assumption of administration in a part of the borderlands,
starting in late 1972-early 1973;

-

The agreements entered into between Libya and Chad in
1972,1974,1980 and 1981, in spite of Libya's presence in the
borderlands, without any mention of that fact;

-

France's lignes rouees established between 1983-1984, and
the statement made by French Defence Minister Hernu in
1985,just referred to above.

The issue over the "Aouzou Stnp" had become a political football in the civil war
raging in Chad; and it was evident that the resolution of the temtorial dispute
between Libya and Chad required that it be taken out of the political arena and
referred to the Court for resolution in accordance with the general pnnciples and
rules of international law.

PARTVI
THE 1935 TREATY OF ROME AND RELATED ACCORDS
6.01 The Memorials submitted by both Libya and Chad treat
extensively and in detail the 1935 Treaty of Rome and related Accords and their
influence on the resolution of the present temtorial dispute. There is, of course,
an important divergence in many of the views held by Libya and Chad conceming
the Treaty and Accords, especially as to the conclusions to which they lead.
Nonetheless, there is a substantial measure of agreement, as well, on a fair
number of questions. The points of agreement will be dealt with k t , in Chapter
1. It will then be easier to isolate the true points of difference between the Parties
for the Court to resolve, which are then dealt with in Chapter II. In Chapter III,
Libya's conclusions as to the significance of the 1935 Treaty and Accords, in the
light of this discussion, are set out1.

POINTS ON WHiCH LIBYA AND CHAD AGREE

CHAPTER 1.

6.02 The Memorials of the Parties are in agreement on four
essential points conceming the 1935 Treaty and Accords:

1

(i)

In these accords, Italy made a major sacrifice, in favour of
France, of its nghts and interests conceming the lands lying
in southem Libya, in return for France's "désintéressement"
in regard to Ethiopia;

(ii)

Unlike the other Accords signed the same day, the Treaty
itself never entered formally into force, because Italy, in
spite of France's pressures for it to do so, refused to take the
required step of exchanging ratifications;

(Yi)

As a result, the boundary fixed by the 1935 Treaty never, in
the end, was allowed to come into effect and, accordingly,
the pre-existing legal position was not modified;

S-,also, the discussion of the 1935 Treaty in Part VIII, below, starting at para. 8.19.

(iv)

Hence, France's obligation under Article 13 of the 1915
Treaty of London to provide "equitable compensation" to
Italy in the resolution of boundaiy questions between them
was never fully discharged.

Each of these four points will be taken up in turn below.

S ~ O1. N Italv's Sacrifice of its Temtorial R i ~ h tand
s Ioterests
6.03 The two Memorials take up this point in much the same
way, citing many of the same sources and reaching essentially the same
conclusions. Thus, the CM States that Article 2 of the 1935 Treaty -

"... représentait un gain négligeable par rapport aux aspirations
terri riales que les autorités italiennes avaient avancées avant
1935 ."

Y

The &
l
makes the same point by saying that the solution to the boundary
question agreed by Italy "involved a notable sacrifice ... of its Libyan interests ...((3.
The point is brought out even more emphaticaiiy in the CM in quoting a passage
from an intemal note of the Quai d'Orsay dated 24 Januaiy 1935 in which it was
recognized that:

"La frontière qui séparera désormais la Libye de 1'A.O.F. et de
I'A.E.F. à l'Est de Tummo reste très en deçà des demandes
résentées par I ' I t P et même de certaines offres faites var la
France depuis 1919

-.

-.

The Parties are also in agreement that what the Italian note
verbale of 17 December 1938 called "important sacrifices" of a tenitonal
character (described in the CM as "importantes concession^"^) were accepted by
Italy for reasons quite apart from the matter of Libya's boundanes. Mussolini
6.04

2

CM.p. 348, para. 9.

3

LM.para 5.353.

4

CM.p. 348, para. 10. Emphasis added.

5

CM.p. 347, para. 7.

was ready to sacrifice Libya's southern temtones in order to "obtenir l'aval futur,
par la France, de la conqukte italienne de l ' ~ b ~ s s i n i e " ~ .
S ~ O2. N Unlike the Other Accords of the Same Dav, the 1935 Treatv
Never Formallv Entered Into Fnrce

6.05 There is also full agreement between the Parties that the
condition of Article 7 of the 1935 Treaty, under which the ratifications of the
Treaty were to be exchanged as a formal requirement for it to enter into force,
was never carried out7. The CM makes a point of fixing the blame for this failure
on Italy, which refused to give in to the repeated pressures from the French side
and take the final steps to put into effect the ~ r e a t y ~
This
. brings out clearly that
France considered the 1935 Treaty to be very advantageous for it, while Italy which had sacrificed its temtonal interests to obtain the political objective of
France's connivance in its aggression against Ethiopia no longer had any reason
to follow through with the final steps of the Treaty in the light of France's
subsequent conduct that Italy considered as basically hostile to her and not in
keeping with the pnor assurances given by France9.

-

recognizes that the reasons that Italy had for
6.06 Thus, the
allowing the 1935 Treaty to lapse were entirely political in nature and concemed
the general relations between the two countnes, and that the resolution of the
question of Libya's boundanes had only a marginal role to play there. In fact, the
line fixed by Article 2 of the 1935 Treaty was very favourable for France, but it
had also appeared as quite acceptable to Italy, which was at the time unconvinced
that the contested regions had any real advantage for ltalylO. As a result, Italy
finally repudiated the Treaty, not simply because it represented for Italy "un
résultat singulièrement maigre" from the temtorial standpoint1', but, more
6

CM,p. 348, para. 9; s also, LM. para. 5.323.

7

s e , LM, para. 5.343, o s a . ; CM. p. 351, para. 20, s!%~

8

See, CM, pp. 356-357, paras. 39,41,43, and p. 372, para. 92.

9

See, CM. p. 360, para. 49; LM. para. 5.351.

10

See, CM, p. 346, para. 3;

11

See, CM, p. 360, para. 49. In fact, the reverse was true. The point is not that Italy's
temtorial gain was meagre; the jundical nghts and titles over the Tripolitanian
hinterland inhented from the Ottoman Empire that Italy was prepared to abandon under
the Treaty involved a huge sacrifice - and for reasons that can without exaggeration be
descrihed as criminal. See, para. 8.23, helow.

also, LM. para. 5.306.

importantly, because the Itaiian Government considered that no such sacrifice of
a temtorial character should thenceforth be agreed in favour of France in the
light of the attitude adopted by France concerning the Ethiopian matter12.

6.07 Libya has no difnculty in accepting the validity of Chad's
thesis that, although the 1935 Treaty ("un accord en forme solennelle" subject to
ratification) did not enter into force in view of the failure to exchange
ratifications, which the Treaty required, the other instruments and joint
declarations signed by Mussolini and Laval on the same day entered immediately
into effect upon signature, for they were "accords en fonne simplifiée" not subject
to ratification13.
S m o 3.~

Since the 1935 Treatv Failed to Enter Into Force. the A&
Boundarv Never Took Effect. Leavine the Leeal Status of
the Boundarv Unchaneed

6.08 The two Mernorials are in full accord on what the
consequences were of the 1935 Treaty never entering into force: since the
boundary set out in Article 2 of the Treaty never became a conventional
boundary, the prior juridical situation was, in the end, not modified14. The
Parties also agree that the 1935 Treaty's interpretation, in the light of al1 relevant
circumstances, sheds iight on just what was the preexisting juridical status the
Treaty would have modified. Both Libya and Chad agree, in this regard, that
even though the 1935 Treaty failed to enter into force, the Treaty revealed what
Italy and France regarded that status to have been15.
-

<-

--

-

6.09 Thëre is, of course, at this point a fundamental divergence:
Libya maintains that the 1935 Treaty c o h e d that no boundary existed in the
region covered by Article 2 of the Treaty; Chad argues that the Treaty constituted
the recognition by Italy and France that "la souveraineté sur la bande d'Aozou
appartenait à la rance"^^. This essential point of difference will be discussed
shortly. However, it is important to note 6rst that, in spite of this disagreement,
12

Se.CM. p. 372, para. 92.

13

See. CM, p. 349, para. 1 2

14

See.LM. para. 5.330; CM.p. 211, para 22; p. 373, para. 93.

15

S-,-g.,LM.para. 5.328, CM.p. 226, para 76, g
t a.

16

CM.p. 211, para. 22

the Parties are in full agreement that, quite aside £rom the question of the
Treaty's non-entry into force, the Treaty provides evidence of great probative
value as to the situation concerning the boundary that France and Italy
recognized at the time.
S m o ~ 4 . France Failed to Discharne its Obligations to Iîalv to
Provide "Eauitable Comwnsation" Under Article 13 of the
1915 Treatv of London

6.10 The
points out that the preamble to the 1935 Treaty
and the General Declaration each expressed France's acknowledgement that it
had not up to then discharged its obligation to Italy flowing from Article 13 of the
Treaty of London in the form of providing "equitable compensation" in resolving
colonial boundav questions between them in respect to their African colonies. In
the Treaty's preamble, the purpose was expressly stated as foiiows:

"...de régler d'une manière dénnitive les questions pendantes au
suje/i,... de I'Accord de Londres du 26 avril 1915 en son Article 13
.,. .

Hence, Italy and France had expressly agreed that, by virtue of the 1935 Treaty,
France had finaliy discharged in full its Article 13 obligations to Italy. Since the
Treaty never entered into force, it follows that France's obligations under Article
13were not extinguished18.
6.11 The
endorses this conclusion. After concluding that the
Franco-Italian Accord of 12 September 1919 had not exhausted the "créance"
created by Article 1319, the CJ$ goes on to refer to the "carence de la France à
s'acquitter complètement des obligations" in question20, at the same tirne
pointing out that

-

"...I'un des buts principaux de ce Traité était de mettre un terme
aux Prétentions avancees depuis longtemps par l'Italie, sur la base
de l article 13 du Traité de Londres de 1915 ... Or, en 1935, la
17

LM, International Accords and Ameemenü Annex, No. 25.

18

See.LM.para. 5.333,et.

19

CM,p. 201, para. 231.

20

See.CM, p. 202, para. 232

France décida d'accueillir définitivefpent ces revendications
politiques par le Traité Laval-Mussoiini ."
6.12 The foregoing analysis leads to the following two points.
First. Chad has clearly conceded that France never fully discharged its Article 13
obligations to Italy, a result inevitably flowing £rom the failure of the 1935 Treaty
to enter into force. Second, the implication is inescapable that the "compensation
équitable" owed to Italy was specifically focussed on Libya's southern boundary.
6.13 Now, as the
has convincingly pointed out, it was only the
1935 Treaty that failed to take effect due to the failure of ratifications to be
exchanged. The other documents signed on the same day ("les accords en forme
simplifiée") entered into force at once, in particular, the General Declaration.
Under it the two States solemnly declared that -

"....les conventions en date de ce jour ont assuré le règlement des

principales questions que les accords antérieurs laissaient
pendantes entre eux ... et notamment de toutes questions relatives
a l'a lication de l'article 13 de raccord de Londres du 26 avril
19is.p

Accordingly, in an international accord of obligato~yforce 8uly entered into, Italy
and France publicly acknowledged the link between the Article 13 obligations and
the resolution of the question of Libya's southern boundary provided for in
Article 2 of the 1935 Treaty. By means of an instrument of international law the
General Declaration - which entered into full effect, the two States declared that
the Libyan boundary agreed in the 1935 Treaty represented a mutuaily
. satisfactory solution of the temtorial dispute between them, in conformity with
their international commitments, for it resulted in the definitive settlement of a
question that was officially noted up to that time as "pending".

-

- .

CHAPTER II.

POINTS OF DISAGREEMENT BETWEEN LIBYA AND

CHAD

6.14 The principal points of disagreement between the Parties
concerning the 1935 Treaty and Accords and their impact on the resolution of the
Libya-Chad temtorial dispute concern the following questions:

21

CM.p. Un,para. 4.

(i)

Was the 1935 Treaty an act recoenizing the auuurtenance to
Italy and France, respectively, of temtones to the north and
south of the line fixed in its Article 2, or was it rather an
accord under which France ceded French territory to Italy?

(ii)

Did subsequent conduct confirm the validity of one or the
other of these hypotheses?

(iii)

What effect on the present case has the fact that France,
because the 1935 Treaty failed to enter into force, did not
fulfü its obligations to Italy under Article 13?

Each of these questions will be considered in turn below.
S m o 1~.

Recoenition of A~purtenanceor Cession of French
Territories

6.15 The CM contends that the 1935 Treaty was an agreement
transfemng to Italy sovereignty over French temtones. According to the
Chadian thesis -

"... l'Italie, en signant avec la France un traité international
prévoyant la cession en sa faveur d'un temtoire afiicain (la bande
d'Aozou) reconnaissait ... que ce temtoire était soumis à la
souveraineté française: i'ltalie n'aurait pu acquérir la souveraineté
sur la bande d'Aozou en vertu de l'exécution du Traité que si
souveraineté appartenait à la France et que celle-ci la lui cédait .

Tit!=

From this it follows, according to the CM, that since the 1935 Treaty never
entered into force, the situation confronted is a typical one, weil-known to
international jurisprudence, one where -

"... un traité non ratifié portant cession d'un temtoire [lequel]
confirme que le territoire envisagé par le traité relève de la
souverai té de i'Etat qui aurait dû le céder par le traité en
question

25."
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CM. p. 207, para. 5.
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6.16 To be persuasive, thjs thesis of Chad must establish one
prerequisite: that the 1935 Treaty was an accord transferring sovereignty over
temtories, indeed the disputed temtory itself. Nowhere does the
make such
a demonstration. But it seeks to sustain such a thesis with three, seerningly
inconsistent, arguments:

-

,
-

-

Article 13 of the 1915 Treaty of London, to which the 1935
Treaty was linked, concemed only the rectification of
boundanes and, hence, a cession and not an attribution of
territ~r~~~;
The boundary line shown on the map annexed to the 1935
Treaty bears the legend (in Italian): "nuova frontiera
meridionale" (new southern b o u n d a ~ y ) ~ ~ ;
Among the 1935 Accords, only the 1935 Treaty was made
subject to ratification26.

These arguments will be considered in turn.
(a)

..-

The Article 13 Areurnent

6.17 The thesis on which this argument rests - that Article 13
concerned only the rectification of boundanes - has been referred to above in the
context of the Franco-Italian Convention of 12 September 1919, with crossreferences to the full discussion in the LM of Article 13 (where it is shown that an
analysis of the text of Article 13 shows the thesis to be wrong). The especially
relevant portions of Article 13 are underiined in its English text quoted below:

"In the event of France and Great Bntain increasing their colonial
temtones in Africa at the e ense of Germany, those two Powers
agree in principle that taly may claim some eauitable
com~ensation,particularly as regards the settlement in h e i favour
of the auestions relative to the frontiers of the Italian colonies of

"P
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CM, p. 207, para. 7.

26

CM. p. 208, para. 8, a=.;p. 350, paras. 14-16.

Entrea, Somaliland and Libya and2+he neighbouring colonies
belonging to France and Great Britain

."

6.18 It is self-evident that "the settlement ... of the questions
relative to the frontiers" did not necessarily involve a modification under which
France or Great Bntain would
(or transfer its sovereignty over) territory to
Italy. Put another way, a whole senes of possibilities could fit within the task
descnbed in the Treaty. In essence, they would involve either shifting in Italy's
favour an existing conventional boundary or establishing a boundaq line for the
first time in a region contested between the two States. The latter situation would
be where a newly established delimitation would reflect the particular claims and
aspirations of Italy.

6.19 It is the second possibility to which Article 2 of the 1935
Treaty clearly applies, even according to its text, as the
shows28. Article 4 of
the Treaty, in contrast, applied to the first possibility - a cession of territory; for in
the case of the boundanes there referred to (Entrea and the coast of French
Somaliland), a modification of the preexisting boundanes was contemplated.
That was not the case concerning Libya's southem boundary dealt with in Article
2; and as the
demonstrates, the differences in the texts of the two Articles
29
bear this out .
(b)

The M ~ Alleeedlv
D
Annexed to the 1935 Treatv

6.20 Chad's argument here reposes on the legend written on the
map allegedly annexed to the Treaty, descnbing the line across Libya's southem
frontier provided for in Article 2 of the Treaty in this way: "nuovo confine
mendionale" (new southern boundary). The
argues that such a description
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It must, however, be repeated that in fact the solution accepted
by Italy as to the delimitation of the Libyan boundary was not at au "in its favourVut, on
the wntrary, was greatly Io its detriment. If the 1935 Treaty had entered into force, it
would have involved the renunciation of the legal rights and titles over the Tripolitanian
hinterland that Italy had received as Turkey's successor in Libya and that it had
constantly relied upon in its relations with France. As has bwn seen, this renunciation,
which explains why France subsequently made such great efforts to induce Italy to rat@
the Treaty, was the samfice that Italy was prepared to make in order to secure the
political support of France for its attack against Ethiopia

meant that the line on the map replaced a different boundary line
implied there had been a "cession" of tenito$O.

- and thus

6.21 The argument does not cal1 for extensive discussion. To
describe a boundary (or for that matter an automobile) as "new" certainly implies
that it is not "old", but no more than that. If someone points out his or her new
car, it does not necessarily mean that, before, that person owned a different car.
Even if the person had never before owned an automobile, the car being pointed
to may accurately be described or referred to as a "new car". It has already been
noted above in reference to the Accord of 12 September 1919 that the same
words - "nouvelle frontière" - were used to describe the boundary delimited in that
agreement, and that, as a matter of law, there had been no pre-existing boundary
arising out of the 1902 Accord and map, as Chad maintains, since Italy in 1902 not
only did not, but had no legal right to, agree boundaries with France concerning
tenitories which were under Ottoman sovereigngl.
6.22 In the interest of precision, it is appropnate to add one
further point, of rather minor importance. Libya has been informed that this
map, which Chad claims to have deposited with the Registrar, was not in fact
deposited. Libya's own research indicates that, in fact, no map was actually
annexed to the signed document, although such a map is referred to in the
Treaty's text.
(c)

,.-

The Requirement that the 1935 Treatv Be Ratified

.;. =. h --:..i:x6.23 --The.CM>s argument here is that since only the 1935 Treaty,
among all the 1935 Accords, was required to be submitted for ratification, it
necessanly concerned a cession of tenitories by France. The reason for this, the
CM suggests, was that pnor Parliamentary approval in both France and Italy was
required in the case of international treaties involving the cession of territory; and
thus the requirement of ratification con€irmed that the Treaty would have ceded
French tenitory to

-
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See.CM, p. 208, para. 8,get.; p. 350, paras. 14-16.

6.24 It must be said that it is rather hard to understand why the
fact that ratifications were considered necessary by both parties to the Treaty,
even assuming a question of cession of temtory was involved, as Chad maintains,
would demonstrate that such a cession would operate as one made by France in
favour of Italy rather than the other way around. This is particularly so since, as
the CM freely admits, it was Italy who in 1935 agreed to accept a major temtorial
sacrifice concerning the southern temtories of Libya.
6.25 Leaving that question aside, however, it is clear that the
1935 Treaty did in fact concern the cession of French temtones to Italy; but this
related to the then existing boundanes between Entrea and the Coast of French
Somaliland, covered by Article 4 of the Treaty. In other words, quite aside from
the question of Libya's boundanes, Article 4 alone required the exchange of
ratifications, preceded by authorking laws enacted by both Parliaments in
accordance with the constitutional requirements of each State.
6.26 It must be emphasized here that the surprishg thing about
this line of argument in the CM, aimed at demonstrating that the Treaty was an
agreement to cede to Italy French territory to the south of Libya, is not merely the
extreme weakness of the arguments set out in the CM;equaiiy surprising are
Chad's omissions: the
ignores completely a whole series of elements of a
decisive character emanating from the text of the 1935 Treaty and its travaux.
These aii point in the same direction. There was no transfer of temtory by
France to Italy under Article 2; to the contra% France recognized Italian title to
temtories lying north of the 1935 line, while at the same t h e admitting that no
boundary had ever been established in that region - the Libya-Chad borderlands.
6.27 A bnef reference to the LM.where the following points are
developed, will suffice here33:

-

33

The 1935 Treaty's text, in relation to Libya's boundary
covered by Article 2, employed the word "détermination",
whereas in Article 4 (the boundaries of Eritrea and Somalia)
the word used was "substitution";

LM,para. 5.327, g seq.

-

-

The different terms applied to the quite different boundary
situations reveal the careful distinction made in the Treaty
to express the intentions of the Parties: "détermination" as to
Libya's boundary, for there was no preexisting boundary;
"substitution" as to Eritrea and Somalia, where an existing
boundary was to be modified;
The accompanying press communiqué reflected the same
distinction: as to Article 2, "temtoires ainsi reconnus comme
appartenant à la Liye"; as to Article 4, the "rectincation" of
a boundary.

6.28 Among the various elements comprising the travaux, far and
away the most revealing and, indeed, decisive among them as to the intent of
France as regards Article 2 of the 1935 Treaty was the b o s é des motifs
accompanying the law presented to the French Parliament to authorize the
Treaty's r a t i f i c a t i ~ n ~In
~ . this &osé, the French Govemment, publicly and
officially, informed the French Parliament that prior agreements -

"... laissai[en]t 1'Italie et la France sans frontière conventuelle [&
read 'conventionelle'] à l'Est de Toummo."

..

This document advised the French Parliament, in order to convince it to
authorize the Treaty's ratification, that this "absence de frontières" was causing
difnculties for the local a u t h o r i t i e ~ ~In~ passing
.
the law, the French Parliament
may be considered to have
acted
on the basis of this admission by the French
.
.
. .
....
. .
Government.
~

6.29 From the foregoing, as weU as the analysjs set out in the LM.
it is evident that, as regards L i a n territory, the 1935 Treaty was not "un accord
de cession territoriale" by France, as Chad maintains; rather, it was an agreement
that, after having found no boundary to have existed, established such a boundary
for the &st time by "reconnaissant" that the temtories to the north of the 1935
line "appartenaient" to Liiya. As the British Foreign Offïce analysed the Treaty's
effect at the tirne:
34

Adopted in March 1935; s e , CM, p. 351, para. 21. The b o s é des motifs appears in the
LM as Exhibit 56.
-
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'The frontier in this area had never previously been demarcated
and the effect of the agreement is that France has now definitely
recognised as Italian ten@fy the ownership of which had not been
previously deterrnined

... .

SECTION2.

Subseauent Interuretation

6.30 The CM attempts to give undue importance to the fact that
words like "céder" and "cession" cropped up in a certain number of French and
Italian documents, especiaiiy between 1935 and 1938. This was a penod during
which the entry into effect of the 1935 Treaty appeared imminent and vanous
preparatory measures concerning its implementation on the ground were being
taken. This involved French and Italian discussions, and communications among
the vanous affected departments and agencies of govemment. In those
documents, even in reference to implementing Article 2, references were made to
temtones "cédés" by France to Italy or "remis" or to the forthcoming "translation
des territoires" in question37. On the basis of such elements the CM formulates
the argument that the texts

-

'

... de plusieurs documents diplomatiques aussi bien français
qu'italiens, ... soulignent tous, en termes absolument clairs et non
é
un transfert de souveraineté de
equivoques, ~ ) e # a i t prévoyait
la France à 1' talie ."
"

The CM goes on to argue that these expressions confjrmed a postenon that both
parties to the 1935 Treaty had signed "en vue d'effectuer une cession de
t e m t ~ i r e "and
~ ~ ,thus, in signing the Treaty, Italy had confirmed -
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See, LM, para. 5.341, and fn.407. The text of the fn. is as fouows:
"FObriefing memorandum on the 1935 Franco-Italian Agreements, p. 3, date unclear but
dating hom 1935, FO 371/194!32, British Archives Anne.-&p. 284. It is clear from the
mntext and hom the later memorandum tint quoted from that 'demarcated' in the
quoted passage was used in the sense of 'delimited' or 'detemhed'."
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"... d'une manière irréfutable sa reconnaissance de la souveraineté
the SO-"lied 'Aouzou stnp'] et donc
française sur cette zone
de la frontière 1899-1919 .

&

6.31 As is often the case where there is an abundant use of such
phrases as "d'une manière incontestable" and "d'une manière irréfutable", such
overstatement invites a closer look. This reveals at once the superficiality of this
analysis in the CM.for it does not venture beyond just a coiiection of these words
to which the
is content to apply only one among several possible meanings,
without regard to the particular context. Placed in proper histoncal context, these
documents cited are obviously dealing with the military situation on the ground
and not with the legal rights and titles to the territory ~ o n c e r n e d ~ ~ .
6.32 As was carefully explained in the
in reference to the text
and the travaux of the 1935 Treaty, and summarized again above, France and
Itaiy had publicly and officially confirmed that no boundaty had been agreed
between Libya and the French possessions to its south (east of Toummo). Italy
had in this borderlands region legal titles opposable to France, as recognized by
France. The 1935 Treaty, which had been concluded by the two States in these
circumstances, indicated with a precise boundary line their common convictions
and reciprocal undertakings. However, these provisions of the Treaty were not a
photograph of the situation prevailing on the ground, since during the 1930s
France had instaiied military gamsons in certain places situated within the region
under discussion. It will be recalled that after its military incursions into regions
north of 15"N latitude, which began in 1913, France withdrew from a large
portion of this region; on its side, Italy was not in a position immediately to extend
its colonial occupation into the regions of southern Libya to which rights and titles
had been conferred on it by the 1912 Treaty of Ouchy. However, at the end of
the 1920s, it was in fact in order to head off Italy as it progressed southward that
the French Govemment decided to retum to the northem borderlands and to
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Ibid.
-
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Sec. aiso, para. 8.25, g seq., below. It is evident that the meaning of "céùer"is not
restricted to an operation where sovereignty over temtory is passed From one State to
another. The Dictionnaire de 1'Academie Francaise (1931) offers this other definition:
'Céder: laisser; abandonner une chose A quelqu'un". And it offers this example: '&der sa
plaœ, son tour un autre'. Le Petit Larousse (1988) defines "ceder' to include
"abandonner(ce que i'on a, œ que i'on occupe"). The Latin origin of 'ceder" is the verb
'cederem,which means in French "s'en aller", an expression not iinked in meaning to the
mnœpt of a transfer of sovereigniy.

estabiish a few military gamsons in the region, including areas that under Article
2 of the 1935 Treaty were to be recognized as belonging to Italy's colony of Libya.
6.33 It is important to bear in mind what has already been
pointed out by Libya here and in its Memorial: France's poiicy of infiltrating
northward, and stationing troops in some locations falling within temtones that
Italy regarded as under its sovereignty, gave rise to repeated protests from the
Itaiian Govemment, between 1930 and 1935, officialiy addressed to the French
Government. Chad has readily admitted this f a ~ t ~
In ~short,
.
the presence of
French forces in certain locations that the 1935 Treaty was to recognize as
belonging to Italy, and which Italy had protested as iilegal on a number of
occasions pnor to 1935, was a practical matter to be dealt with. The task of
putting into effect Article 2 of the Treaty thus appears from the evidence to have
consisted of a combined effort leading to the handing over to Italy of control over
these places. In other words, French forces were to withdraw from these
installations at the same time as Itaiian forces moved into the temtones
concemed43.
6.34 Given this situation on the ground, it was perfectly natural
that Italian as well as French documents should speak of a "cession" in refemng
to the forthcoming implementation of Article 2 of the Treaty. It is hard to think
of another term that would as succinctly describe the vanous practical steps
necessary to carry out the operation i n t e ~ ~ d e dIt~ is
~ .really quite absurd to
42
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Although these disputed borderlands had never b e n ounipied by Italy prior to 1935,
Ottoman f o r m had effectively ounipied them, staning in 1908. It was the Ottoman title
inherited by Italy in 1912 that the 1935 Treaty recognized in respect to the lands nonh of
the 1935 line.
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It was for similar reasons that Foreign Minister Laval, in the speech he made before the
French Senate on 26 March 1935, replied to criticism from the opposition by stating that
the "concession" made to Italy was in fact of very Little value, and used the word "cession"
in this regard (-e, LM.para. 5.339). Indeed, what the 1935 Treaty did was to obligate
France to withdraw its troops from the places they had ounipied - despite the Italian
protests - in the area which was thenceforward recognized as belonging to Italy.
Consequently, if the Treaty had entered into force, a "cession" of temtory would have
occurred, in that the places where French troops were posted would have been given up
to the Italians. Given the anual situation on the ground, the fact that both panies spoke
of a "cession" is of no significance for the identification of legal titles, in panicular for
Italy, which was to obtain (although on a very reduced scale) what it had been claiming
for a long time; and thanks to the "cession", it would be able thereafter to exercise its
sovereignty over the temtories in question, in accordance with the legal titles it had
inherited from Turkey.

.,

pretend that the term "cession" can only be interpreted as implying the
recognition by Italy that it possessed no legal title over the temtorites in question,
other than such title as Italy would acquire by the entry into force of the 1935
Treaty, and that this title belonged to France. This is brought home by the
continued Italian protests against French military infiltration into these regions.
The situation was quite the reverse. Thanks to this agreed "cession" by France,
Italy would have finaiiy been able to exercise the full sovereignty that it had
always claimed, both before and after 1935, in accordance with legal titles which
had been Italy's quite independently of the 1935 Treaty, and which the Treaty had
recognized (although in a very restricted sense insofar as the temtonal reach of
these lands was concemed).

m.

6.35 There is another inconsistency in the
Chad itself
mentions that Italy had taken the position after 1935 that not just the temtones
north of the 1935 line belonged to Libya, but regions to the south as weii. The
Italian Government, in a document cited and annexed by Chad, expressly
a b e d in the foiiowing terms that, until the 1935 Treaty took effect, regions
lying south of the 1935 üne continued to appertain to Libya4?

"... 1'Italie

a toujours considéré comme relevant de la Libye
('pe-inenti alla Libia') les régions situées au sud de la frontière
etablie par les Accords Mussolini-Laval du 7 janvier 1935. Ces
Accords n'ét t as en re entrés en vigueur, ladite thèse reste
c'est évident$8-ferme Pqtl
.

-

How in the light of such explicjt declarations, which followed repeated Italian
protests against the 1919 Convention, which were equaiiy explicit, can it be
maintained 4 t h any plausibility, as Chad attempts to do, that Italy had recognized
French swereignty over these regions?

S m o ~ 3 . The Effect of France's Failure to Fulfil its Oblieations
Under Article 13of the 1915 Treatv of London

6.36 As mentioned above, the Parties are in agreement that
France did not fully discharge its obligations to Italy under Article 13. It remains,
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therefore, to consider what consequences flow from this failure for the present
case.
The CM deals with the question in oniy a short passage:

6.37

"... Bien entendu, la Libye ne peut prétendre à aucun droit du fait
de la carence de la France &s'acquitter complètement des
obligations contractées en 1915.. ."
Two arguments are advanced to support this conclusion: first, that "equitable
compensation" under Article 13 did not necessady involve Libya's southern
boundary; second. that Italy in the 1947 Peace Treaty renounced all nghts and
titles over its former African colonies. Neither reason is valid, as can easily be
demonstrated.
6.38 The first argument has been commented on above4'. In
fact, France and Italy formaUy recognized that the obligations flowing from
Article 13 had a decisive ifluence on the resolution of their temtonal dispute
over Libya's southern boundary. By the solemn declaration included in the
preambular part of the 1935 Treaty and by another international agreement that
entered into force the 1935 General Declaration, which was one of the 1935
Accords - the two States acknowleged the fact that the boundary line agreed in
1935 represented the solution of this dispute under, and in conformity with, the
terms of Article 13. In other words, Italy and France explicitly admitted that no
satisfactory, dehitive resolution of the temtonal dispute concerning Libya's
southern boundary could be found without taking into account and applying
Article 13 of the 1915 secret Treaty of London.

-

6.39 As to the
argument, which relies on Italy's
renunciation of its colonial nghts and titles in 1947, Chad itself has demonstrated
that such an argument lacks substance. The general thesis set out in the CM is
based on the concept that Libya as successor State to Italy is subject to all the
treaties and all the legal arguments that could have been opposed to Italy and are
relevant to resolving the present dispute. Surely, Chad does not contend that only
the unfavourable arguments are opposable to Libya! It is evident that Libya's
inhentance from Italy embraces not only the obligations of Italy concerning
48
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boundary questions but also the rights Italy had against France concerning
boundary matters at the time Italy renounced its colonial possessions. If, as is
clear, Italy surrendered al1 of its colonial rights in the 1947 Peace Treaty, by the
same token, Libya as successor to Italy acquired al1 of these rights concerning
Libya's boundaries at the moment Libya acceded to independence.
6.40 It is necessary in this connection to underiine the point that
under the principles of international law, codified by Article 11 of the 1978
Vienna Convention on Succession of States in respect of ~reaties~',State
succession not only does not affect "a boundary established by a treaty", but also
does not affect "obligations and rights established by a treaty and relating to the
régime of a boundary". Thus, as was observed by M. Tarnmes during the debate
on this subject in the International Law Commission -

"...treaty provisions for the completion of a boundary settlement,
by demarcation or otherwise, were inherited the successor State
with the boundary situation already executed@Il .
During the same debate, Mr. Kearney descnbed the kinds of treaty provisions
that would survive State succession as including -

"...means estabiished for the delimitation and determination of the actual
boundary iine"; and
"...a set of agreed technical rules for the purpose of determining the exact

boundary would constitute part of the régime of the

6.41 It is of great interest to note that this discussion of State
succession by the International Law Commission involved the very question that
is before the Court in the present dispute. Judge Ago, then a Commission
member, raised the question of what consequences flowed kom the accession to
independence of Ljbya, Tunisia and Algeria in the light of pre-existing boundary
treaties concluded by the Colonial Powers. Judge Ago at the time expressed the
view that the pertinent principles of international law not only implied for such
successor States that, at the moment of independence "... leurs temtoires étaient
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Yearbook of the International Law Commission. Vol. 1, 1974, p. 208. (A copy of this
page is attached as
LGM 29.)

limitées par les frontières ainsi établies", but also "... signifient ainsi que ces Etats
n'auraient pas pu se prévaloir de la possibilité de faire table rase de ces traités".
6.42 Among the treaties of which the States in question would
not be able to "faire table rase", Judge Ago specificaiiy caiied attention to the
1915 Treaty of London and the obligation under it incurred by France to make
"compensations équitables" to 1talg3.
6.43 The I.L.C. based its analysis of this matter on international
jurisprudence, which it found fully recognized the principle of continuity of
boundaiy régimes. The I.L.C. recalled that the Permanent Court in the Free
Zones of U ~ p eSavov
r
and the District of Gex case54 had made -

"...

a pronouncement which is erhaps the most weighty
endorsement of the existence of a ru e requiring a successor State
to respect a temtorial trsgv affecting the temtoiy to which a
succession of States relates .

f

Again in the TemDlecase56, according to the I.L.C.'s analysis -

"...both parties seem to have assumed that, in the case of a newly

independent State, there would be a succession not only in respect
of a boundav Wtlernent but also of treaty provisions anciliaiy to
such settlement ."
6.44 It is thus clear, in the light of these various observations, that
the "régime of a boundaiy" referred to in Article 11 of the 1978 Vienna
Convention encompasses not only the conventional clauses defining a boundaiy
h e , but also those clauses prescniing the rights and obligations relative to the
criteria and principles to be foiiowed so as to amve at the establishment of a
boundary that had not prior thereto been fixed. Article 13 of the 1915 Treaty of
London certainly belongs to this category of clause, for it prescnbes the cnteria of
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Free Zones of U ~ o e Savov
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and the District of Gex, Judement. 1932. P.C.I.J.. Series AB,
No. 46.

-
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"compensations équitables" in favour of Italy (and hence Libya today, as successor
State) to be applied -

"... dans le règlement en sa faveur des questions concernant les
frontières des colonies @liemes ... de la Lybie [sic] et des colonies
voisines de la France ... ."
It must be emphasized again that Article 13 is - as its text
indicates exoressis
- a treaty provision related specifically and directly to
the question that is sub iudice in this case: the intended object and purpose of that
Article was to facilitate, among other things, the resolution of the territorial
dispute concerning the southern frontiers of Libya. This explains why the
obligation that Article 13 imposed on France in favour of Italy is now borne by
Chad in favour of Libya, for it concerns an obligation flowing from a treaty that
relates specincally to the "régime of a boundary". This stands in sharp contrast to
Article 3 of the 1899 Declaration, which cannot in any way be tied to a "boundary
régime" since, as explained above and in the
(and as Chad concedes in the
CM),Article 3 did not concern boundanes between sovereign States but, rather,
concerned no more than spheres of influence over regions over which neither of
the two States concerned (Great Bntain and France) exercised at the time
temtonal sovereignty. It is not possible to envisage a succession between States
that stems from undertakings made between Great Bntain and France under the
1899 Declaration that neither established a boundary nor concerned the "régime
of a boundary".
6.45

6.46

Accordingly, Libya may take advantage of Article 13 vis-àvis a successor State to France, in respect of any disputes between Libya and that
State as to the determination of boundanes that were not fixed during the
colonial era. The present case presents just such a situation because during the
colonial period no boundary was established in respect to the temtones lying
between Libya and Chad - the borderlands as both France and Italy publicly
recognized in 1935. Such a boundary remains to be determined today, in
accordance with the applicable principles of international law and taking into
account ail the related jundical rights, titles and claims. These would include
those that Italy could have asserted against France and, as successor State to Italy,
Libya may now assert against Chad, as successor State to France.

-
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CHAPTER m.

CONCLUSIONS

6.47

The above analysis confirms that the 1935 Treaty and
Accords have an essential place in the resolution of the present dispute. The
Parties agree on this point, just as they agree that the most important of these
instruments, the Mussolini-Laval 1935 Treaty, never entered into force, unlike the
other Accords of the same day, which did.

6.48 From this starting point, Libya believes the following
conclusions emerge concerning the 1935 Accords, based on what has been said
above and the rather full discussion in the LM:

-

-

The 1935 Treaty and Accords reveat that Italy and France
recognized that prior thereto there had never been
established a Libyan southem boundaq east of Toummo;

Thus, Italy and France recognized that the 1935 Treaty was
the first international instrument to fix a precise Libyan
southem boundary in the borderlands;

-

The fixing of this line was not regarded as involving the
cession of French temtories to Italy; to the contrary, the
delimitation of temtories under Article 2 of the 1935 Treaty
was a recognition of the appurtenance of the temtones on
either side of the line to Italy and France, respectively; and
the subsequent conduct of the two States did not place in
doubt this conclusion;

-

The 1935 delimitation was very favourable for France, but it
was a major sacrifice of Italy's temtorial ciaims in the
region, a sacrifice deemed acceptable for reasons of a
political character entirely extraneous to Libya and its
bontiers;

-

Since the 1935 Treaty did not take effect due to the failure
to exchange ratifications, the pre-existing situation remained
unchanged; thus, after 1935, just as before, no boundary

separated the Libyan and French temtones lying to the east
of Toummo;

-

in view of the absence since 1935 of any other international
treaty establishing such a boundary, such a boundary must
be established today in application of the principles of
international law currently recognized;

-

These principles require that Libya and Chad be regarded
as successors to Italy and France, respectively, and as a
result the Parties to this dispute may invoke, respectively, al1
nghts, titles, claims and arguments that inhered in their
predecessors;

-

in particular, in order to establish the boundary between
Libya and Chad, Libya may invoke for its benefit against
Chad the nghts that Italy had to obtain "equitable
compensationw from France in resolving the boundary
questions that existed between them concerning the regions
now comprising the Libya-Chad borderlands.

PARTW
GOOD FAITH IN THE LAW OF TREATIES
CHAPTER 1.

INTRODUCTION: DOCTRINE

7.01 Good faith is a principle which permeates the whole of the
law of treaties. In the codified law of treaties (the 1969 Vienna Convention on
the Law of Treaties), there are fïve specific references to good faithl. The third
paragraph of the preamble to the Convention notes that "the pnnciples of free
consent and of good faith and the pacta sunt servanda mle are universally
recognised". Article 26 of the Convention, incorporating the most fundamental
ruie of the law of treaties (the pacta sunt servanda d e ) succinctly provides:
"Every treaty in force is binding upon the parties to it and must be
performed by them in good faith."
Article 31, the general rule on interpretation, commences with the words: "A
treaty shall be interpreted in good faith ...".There are further references to good
faith (not material in the present context) in Articles 46(2) and 69(2)(b) of the
Convention.
7.02 But the principle of good faith applies also in contexts other
than those regulated specificauy by the codified law of treaties. If Articles 26 and
31 of the Vienna Convention incorporate the good faith pnnciple in the basic
mles relating to the performance and interpretation of a treaty, there is no doubt
that the good faith principle equally applies at earlier stages of the treaty-making
process, notably at the stage of negotiation. Thus a recent commentator has
observed:
"In the international law of treaties, both its codification and its
judicial and political application demonstrate that while good faith
pervades the whole of this branch of the law, it is particularly
prominent in three separate phases of the existence of a treaty: the
negotiating phase; the phase of its interpretation and application
(much the same thing in practice); and the phase that is the
consequence of
performance (including non-performance or
misperformance) ."
1

2

Rosenne, S.: Develoaments in the Law of Treaties 1945-1986, Cambridge, Cambridge
University Press,1989, p. 137. (A wpy of this page is attacheci at Wiibif L C M 31.)
Ibid p. 173.
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Elsewhere, the same commentator, concentrating on the phase of negotiation,
comment5 as follows:
"Negotiation is a political operation, at whatever level it is
conducted. As such. it is hardlv a matter for leaal remdation in
itself bevond the aeneralitv. common to al1 relati6nshiG. that the
neeotiation rnust be conducted in eood faith and without deliberate
deception ...=."

in yet another passage, the same commentator gives examples of conduct during
the phase of negotiation which can be impugned as demonstrating something less
than complete good faith on the part of one of the negotiating States:

"in the phase of negotiation, it seems that two separate aspects are
relevant: the persona1 conduct of those handling the negotiations,
and the conduct attnbutable to the State or the international
organization which gave the negotiators their instructions or
endorsed their actions subsequently under a provision such as
article 8 of the Vienna Conventions. Nevertheless, some aspects
are common in both respects. Thus, uncandidness, whether by the
individual representatives or by absent authonties of those
amorphous entities, the State or the international
intergovemmental organization
apart from its being bad
diplomaq and a violation of the standards of diplomatic behaviour
might not in itself invalidate the negotiation unless there was an
element of fraud or corruption or the deliberate inducement of an
error (envisaged in articles 49 and 50 of the Vienna Conventions).
But it could well be taken as an indication that the negotiations
were not being conducted in good faith. That would have a forward
thrust into the later hases of the existence of the treaty ... In an
indirect way the ienna Conventions themselves may supply
pointers to conduct which could be taken as indicating the absence
of good faith in the negotiating phase apart from fraud and
coercion already mentioned. Examples could comprise misleading
information, or concealing information regarding the relevant rules
of the interna1law (article 46 of the Vienna Conventions), coercion
of a representative article 51), deliberately creating a lack of
concordance of plun ingual versions of a trea (probably to be
, and others are
embraced $thin the general concept of
conceivable ."

-

-

$'

\

7.03 A similar point of view is expressed by another recent
commentator. in a comprehensive study of good faith in public international law,
Zoller correctly points out that the codified law of treaties does not envisage the

Ibid p. 129. Emphasis added.
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good faith of States as a positive condition for the validity of the conclusion of
treaties:

"il n'existe pas en droit positif de texte qui prévoit comme condition
de validité de la formation des traités internationaux la bonne foi
des Etats. La Convention de Vienne de 1969 se borne à
sanctionner les atteintes portées au principe mais ne le définit pas.
Il faut en conclure qu'en matière de conclusion des traités, la bonne
foi ne peut se définir que par ce qu'elle n'est pas, c'est-à-dire par
son contraire.
Obligation de comportement, la bonne foi revêt ici un contenu
indéhi et incertain. Elle oblige, en effet, moins à faire qu'à ne pas
faire. On tentera d'en préciser le contenu en étudiant, d'une part,
la bonne foi au cours des négociations et, d'autrs part, la bonne foi
entre la signature et l'entrée en vigueur du traité .
Thus, Zoller envisages that, in this particular context, the principle of good faith
will be satisfied if neither party displays in the negotiations an intention to harm
or to deceive the other Party, such as to amount to fraud or corruption, both
being grounds which may be invoked to invalidate the consent of a State to be
bound by a treaty. She goes on to characterize bad faith during the course of a
negotiation as the willingness of a negotiating State to mislead the other
negotiating State. But she points out that bad faith alone may not constitute
fraud. There must be objective facts, such as the practice of fraudulent
manoeuvres. In this context, she cites part of the commentary of the
International Law Commission to what is now Article 49 of the Vienna
Convention on the Law of Treaties:
'This expression ['fraudulent conduct] is designed to include any
false statements, misrepresentations or other deceitful proceedings
by which a State is induced t 8 give consent to a treaty which it
would not othenvise have given .'
She argues that fraud is more difficultto prove than error:
"La réalité apparaît différente, car si le do1 crée bien une erreur en
la personne de i'Etat qui en est victime, il s'agit d'une erreur
provoquée, intentionnelle. Dès lors, il ne s'agit pas seulement pour
1'Etat victime de faire la preuve qu'il a été trompé, mais encore il
lui faut prouver qu'il a été trompé intentionnellement, à dessein; en
5

Zoller, E.: La bonne foi en droit international ~ublic.Paris, Pedone, 1977, p. 49. (A copy
of this page is attached as
LC-M 32.)

6

Yearbook of the International Law Commission, Vol. II, 1966, p. 245. (A copy of this
LC-M 33.)
page is attached as

d'autres termes, qu'il été victime d'une intention dolosive, d'une
intention malveillantef ' t.t
She then gives an example of what might net strictly constitute fraud, at least in
the absence of other evidence:

"Le simple fait d'arguer de ce qu'au cours d'une négociation
internationale, un Etat a fait usage, par exemple, de cartes falsinées
ne suffit pas à établir i ~ s facto
o
la mauvaise foi de celui-ci. L'Etat
ainsi mis en cause peut très bien avoir utilisé ces cartes en toute
bonne foi, c'est-' due dans l'ignorance totale des vices dont elles
étaient entachées%.
.
7.04
explained that:

It is for these reasons that another commentator has

"La partie victime d'une manoeuvre dolosive préférera de se
cantonner dans le terrain objectif de l'erreur substantielle. Les
notes diplomatiques ou plaidoiries sauront utiliser à demi-mot les
circonstances de l'affaire pour renfBrcer une argumentation qui
laisse intact l'honneur de l'adversaire ."
The same commentator emphasizes the dificulties of proving bad faith and
indeed maintains that the nuiiity of the resulting treaty may be too heavy a
sanction for breach of the principle of good faith in the context of its negotiation.
He believes that a more appropriate sanction for breach of the principle of good
faith in the negotiation of a treaty lies in taking account of this circumstance in the
interpretation of the treaty:
"Aussi la société internationale a-t-elle cherché une sanction plus
nuancée qui permette de réprimer la violation de la bonne foi avec
efficacité. La mise en oeuvre de la responsabilité internationale,
outre qu'elle est difficile à engager, n'offre pas une compensation
adéquate. En revanche, il est possible de faire supporter a l'auteur
de l'infraction les conséquences de son attitude; 1 interprét
traité apparaît alors comme une véritable sanction juridique . du

Yb':

m.,p. 53. (A mpy of this page is attached as
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7.05 The late Su Gerald Fitzmaunce, in his pnvate writings, took
a simiiarly broad view of the scope of the principle of good faith in international
law. He argues, inter alia, that the difficulty of obtaining impartial adjudication or even any adjudication at all of disputed issues of international law makes or
creates for States an added obligation to conform to the requirement of action in
good faith, and that:

-

"...this very fact may create for States an international legal duty to
act uberrimae fidei, not only in the discharge of obligations they
acknowledge the law to im ose, but also in the exercise of the rights
and iiberties it confers.
e duty of conduct uberrimae fidei, as is
well known, normaiiy anses with reference to certain contracts,
such as contracts of insurance, where one of the arties, in order to
assess the risk or other material factors involve , is obiiged to rely
on information supplied by the other arty, and lying peculiarly, or
exclusively, within that party's know edge A somewhat simiiar
situation can anse in inter-state relations ...11."

d

P

CHAFTER II.
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JURISPRUDENCE

7.06 in this context, Fitzmaurice goes on to refer to a passage
from the Judgment of this Court on the merits of the CorFu Channel case where
the Court stated:
"It is true, as international practice shows, that a State on whose
territory or in whose waters an act contrary to international law has
occurred, may be called upon to e an explanation. It is also true
that the State cannot evade suc a request by lirniting itself to a
reply that it is ignorant of the circumstances of the act and of its
authors. The State may, up to a certain point, be bound to supply
particulars of the use ade by it of the means of information and
enquiry at its disposai19'81.

f"

In the same case, the Court went on to point out the disabilities under which the
victim State labours in such circumstances, and suggested that this might cal1 for a
relaxation of the methods of proof:
"On the other hand, the fact of this exclusive territorial control
exercised by a State within its fiontiers has a bearing upon the
methods of proof available to establish the knowledge of that State
as to such events. By reason of this exclusive control, the other
-

11

Fitzmaunœ, G.: T h e Law and Procedure of the International Court of Justice, 19541959: General Principles and Sources of International Law', 35
1959, p. 212 (A
mpy of this page is attached as
LCM 35.)

12

Comi Channel. Menu. Judmnent. 1.C.J. Reports 1949, p. 18.

State, the victim of a breach of international law, is often unable to
furnish direct proof of facts giving rise to responsibility. Such a
State should be aiiowed a more liberal recouse to inferences of
fact and circumstantial evidence. This indirect evidence is admitted
in al1 systems of law, and its use is recognized by international
decisions. It must be regarded as of special weight when it is based
linked together and leading logically to a single
on a senesl~f,~acts
conclusion .
This passage may not appear at first sight to have much relevance to the present
case, but Libya submits that, as will presently be shown, an analogous principle
must be applied to any assessrnent of French conduct dunng the negotiations
leading up to the conclusion of the 1955 Treaty.
7.07 International case law makes little or no mention of the
operation of the principle of good faith in the negotiation of a treaty, beyond a
few isolated dicta expressed in very general terms. This is not altogether
surpnsing, &en the paucity of cases in which doubt has been raised as to the
good faith of one or other of the negotiating States. But the isolated dicta are
nonetheless of some interest as.sheddinglight on certain aspects of the content of
the principle of good faith in the context of treaty negotiations. Thus, in the
Nuclear Tests cases, the Court appears to have underlined that the principle of
good faith is not confined to issues concerning the interpretation or performance
of treaties but has a wider application:
"One of the basic principles governing the creation and
performance of legal obligations, whatever their source, is the
principle of good faith. Trust and confidence are inherent in
international CO-operation,in particular in an age when this COoperation in many fields is becoming increasingly essential. Just as
the very rule of pacta sunt servanda in the law of treaties is based
on good faith, so also is the binding chara r of an international
obligation assumed by unilateral declaration .

"fri

41

In the Lake Lanoux arbitration which involved the diversion by France of waters
of a river shared by France and Spain, the arbitral tribunal found that the relevant
treaties establishing procedures for CO-operationin use of those waters at least
required France to consult, though not necessarily reach agreement, with Spain
with respect to the river diversion. While holding that France had in fact met
these obligations, the t n i a l went on to declare that:
13

Ibid.
-

14

Nuclear Tests (Australia v. France). Judement. 1.C.J. Reports 1974, p. 268,para. 46 and
p. 473, para 49. Emphasis added to "aûation".

"...the reality of the obligations thus undertaken is incontestable

and sanctions can be a plied in the event, for example, of an
unjustified breaking O of the discussions, abnormal delays,
disregard of the agreed procedures, systematic refusals to take into
consideration adverse proposals or interes?fld, more generaiiy,
in cases of violation of the rules of good faith .

8

So also, in the North Sea Continental Shelf cases, the Court, in,refemng to the
obligation of States to enter into negotiations with a view to amving at an
agreement on the delimitation of their respective continental shelves, stated:
"[Tlhey are under an obligation so to conduct themseives that the
negotiations are meaningfd, which will not be the case when either
its OW" position without contemplating any
of them insists
modification of it .

7.08 These

dicta

are admittedly expressed in vely broad and
general terms and give little in the way of positive guidance as to what the
principle of good faith in treaty negotiation requires. But it is submitted that it
must certainly include a minimum disclosure by a negotiating State of relevant
facts which are peculiarly, or exclusively, within its knowledge and which the other
negotiating State has no means of discove~g.

CHAPTER m.

APPLICATION OF THE PFUNCWLE OF GOOD FAITE
IN THE PRESENT CASE

7.09 Libya makes no apology for drawing these considerations to
the attention of the Court, for they must be borne in mind in assessing the
signifïcance of France's conduct during its negotiations with Italy in 1902, its
exchanges with Great Bntain in 1922, and, most importantly, its treaiy
negotiations with Libya in 1955. Libya is _net invoking French conduct in the
negotiation of the Franco-Italian Accords of 1900-1902nor in the negotiation of
the 1955 Treaty as a ground for invalidating any of these agreements in whole or
in part, whether on the ground of baud or of error. France is not a party to the
present proceedings, and Chad cannot be held responsible for any lack of good
15
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Lake Lanoux Arbitration, 24 I.LR.1957, p. 128. (A mpy of thii page is attached as
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faith shown by France in the negotiation of treaties pre-dating Chad's
independence. However, insofar as Chad relies upon and espouses a claim to
title over temtones in dispute in the present case based upon agreements
onginally concluded by France with other powers, Chad must equally abide by the
consequences of evidence demonstrating that French conduct in negotiating some
of the agreements upon which Chad now relies does not appear to correspond to
the conditions required for the proper application of the pnnciple of good faith in
the negotiation of treaties.
sec no^ 1.

The Missine M ~ D

7.10 Let us look at the evidence. There is first of aii the question
of the Non-Annexed Map, the rnap supposedly annexed to the Additional
Declaration of 1899 (but in fact not so annexed). Chad admits that the rnap was
not so annexed17. Yet we h d that reference is made to "la frontière de la
Tripolitaine indiquée par la carte annexée à la déclaration du 21 mars 1899" in
the 1902 Franco-Italian Accord. This language could have been used only
because the French ~rnbassadorBarrère had represented to the Italian Minister
of Foreign Affairs, Signor Prinetti, that a rnap had been annexed to the 1899
Additional Declaration. It wiii be recalIed that the proposa1 to make a reference
to a rnap iiiustrating the boundanes of French possessions vis-à-vis TnDoli had
onginaiiy been made by the ltalian side who suggested that the reference should
be to the rnap annexed to the Anelo-French Convention of 189818. It was only
after further discussion between Pnnetti and Barrère that the reference was
changed to the rnap supposedly annexed to the 1899 Declaration. It is an
irresistible inference that this change was proposed by the French side; and there
is some evidence to show that the Italian negotiators were not even shown the
Non-Annexed Map until after the exchange of letters of 1902 had been
concluded19.
7.1 1 Chad appears to rely on vanous sources to argue that Italy
accepted and recognized the southeast line descnbed in Article 3 of the 1899
17

CM.p. 159, para. 65.
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See. LM. para. 5.91; and para. 4.113, above.
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Sec. LM.para. 5.93.

~ e c l a r a t i o n ~Chad
~ . invokes a speech made by Admira1 Canevaro (then Italian
Mhister of Foreign Affairs) on 24 April 1899, but admits that this speech did not
constitute express recognition of the iimit of French expansion agreed between
France and Great Britain in 1899~'. Chad also invokes the 1900 Accord as
constituting recognition of the boundanes of the French sphere of influence
resulting £rom the 1899 Declaration. But this ignores, or at least severely
downplays, the significance of the fact that that part of the Accord relating to the
effect of the 1899 Declaration is confined to a unilateral statement by Barrère on
behalf of France giving a clear cornmitment by France not to go beyond the limits
set out in the Declaration22.
7.12 Furthermore, it is clear that Italy's main concern at the time
was to ensure that the northemmost iimit of the tem.tory on the French side of
the line drawn in 1899 did not encroach upon the temtory of the
of Tnpoli
proper, which Italy hoped to "inherit" from the Ottoman Empire. This explains
why attention was focussed upon the juxtaposition of potential French temtonal
claims with the territory of the v i v i of Tnpoli proper and why Italy insisted
upon the inclusion in Barrère's letter of the phrase "en laissant en dehors du
partage d'influence qu'elle sanctionne le vilayet de Tripoli". But of course the
temtory of the 'Wayet of Tripoli" had not been delimited by international
agreement, and the identification of its western and southern boundaries had not
yet been achieved and could not be achieved without Ottoman agreement. From
the Italian point of view, this was part of the purpose of the 1902 Accord to
secure an indication by reference to a map (at least vis-à-vis France) of what was
understood to be the western and southern limit of the 'Gilayet of Tripoli" in the
undertaking France had made to Italy in the 1900 Accord. The limit of the vil_avet
of Tripoli thus clarified in 1902 (and of course it could not be a true boundary
since neither Italy nor France had the status to agree a m e boundary at the tirne,
the y&@
of Tripoli forming part of the Ottoman Empire in 1902), is of course
shown on the Non-Annexed Mau as the wavy, dashed line encircling
'Tripolitaine" that proceeds from Ghadamès to Ghat in a roughiy southerly
direction, then from Ghat to Toummo in a roughiy southeasterly direction and
thereafter veers northwestwards and northwards towards the Mediterranean
Coast (see Mao LC-M 26 referred to in paragraph 4.53 above). Now, it is amply

-

-

-

-
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clear from the text of the 1902 Accord itself that the crucial sentence in that
agreement (cited at paragraph 5.84 of the )l&I
refers specifically (and
exclusively) to 'la frontière de la Tripolitaine" indicated on the map.

7.13 The argument that Italy had somehow recognized and
accepted the southeast line described in Article 3 of the 1899 Declaration by
concluding the 1900 and 1902 Accords with France is thus whoiiy unfounded. At
most the effect of these Accords was to establish that, as between France and
Italy (neither of which asserted. or was in a uosition to assert, a claim to
sovereimtv over the vilavet of Tripoli at the time), the frontier of Tripolitania was
to be taken as being that indicated on the map. In no way can Italy be taken to
have recognized, either expressly or impliediy, the southeast line from Tournmo
described in Article 3 of the 1899 Declaration.
7.14

It may of course be contended that the reference in the 1902
Accord to the map as having been annexed to the 1899 Declaration is of little or
no consequence if the view is taken (as clearly it ought to be taken) that the
French undertaking was in essence to respect the frontier of Tripolitania as
iiiustrated on the map. This is however to ignore the consideration that France
subseauentlv sought to argue (and Chad stiü argues) that the 1900 and 1902
Accords represented a recognition by Italy of the southeast line described in
Article 3 of the 1899 Declaration. But the French position (and indeed the
Chadian position) is fundamentally flawed. On the one hand, Chad (in this
respect faithfuily echoing previous French arguments) maintains that the 1902
Accord, by referring to the map aiiegediy annexed to the 1899 Declaration rather
than to the text of the Declaration itself, involves an implicit recognition by Italy
of the boundary between the French and British zones indicated on that map: this
is the essence of Chad's e s t theory discussed e a r l i e ~ ~Almost
~.
in the same
breath, however, Chad concedes that it was net the boundary between the French
and British zones which the 1902 Accord was refening to, but only "the frontier of
Tripolitania" indicated on the map24. Chad cannot have it both ways. The Court
will recall that, in 1930, France likewise sought to argue both of these
incompatible theses25.
23

Sec. para. 3.01, above.
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7.15 That France persistently (and falsely) represented to al1 and
sundry that a map had been annexed to the 1899 Declaration is attested to by the
following additional items of evidence:

-

-

-

-

The French Note to the British Foreign Office of 8
December 1922, the content of which is described at
paragraph 5.206 of the Libyan Memorial - and this
notwithstanding the French Note to Italy of 8 October 1921,
admitting that "... ladite déclaration [the Additional
Declaration of 18991, contre l'usage, n'est pas accompagnée
de carte ou de croquistt26.,
The French offer to Italy, on 21 December 1928, of a
"concession" on the Tripolitanian boundav, the new
boundary, which would have left Djado in Italian temtory,
to meet up with the "hontier traced on the map annexed to
the Anglo/French Declaration of 21 March 1899~ 2 ,7 .
The French representative's statement to the Ad Hoc
Poiitical Committee of the UN General Assembly on 13
December 1950, purportedly correcting an earlier misstatement, where reference is again made to the map
annexed to the Additional Declaration of 1 8 9 9 ~ ~ ;
The maps conveyed by the French Embassy in London to
the British Foreign Office on 12 July 1955, during the
Franco-Libyan negotiations preceding the 1955 ~ r e a g ~ .

7.16 One of the most poignant ironies of the circumstances
surrounding the "missing map" aliegedly annexed to the 1899 Declaration is that it
was conveyed to Lord Sanderson (then British Ambassador in Paris) on 27 March
26

See,LM.para. 5.189.
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See. LM. para. 5.263.
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See,LM, paras. 5.392 and 5.395.
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See,LM.paras. 5.454-5.456.

1899 and that, in fonvarding this map to Lord Salisbury, Lord Sanderson noted
that 'The French have drawn the line £rom the Tropic of Cancer to E.S.E. instead
of S.E.", and commented that "1 do not know that it matters m~ch"~O.
It may not
have mattered that much to Great Britain which (rightly) viewed that iine in a
negative sense as limiting French temtorial expansion, and which in any event
had no temtonal ambitions in the hinterland of Tripolitania and Cyrenaica, as
was later to be evidenced by its renunciation of any potential claim in right of the
Anglo-Egyptian Sudan to the Sarra triangle.
As the evidence amply
demonstrates, the ovemding concern of Great Bntain in concluding the 1899
Declaration was to ensure that a definite lunit was put on French expansionist
movements eastwards and northwards towards the Nile Valley in the wake of the
Fachoda incident. But of course it
matter (and mattered seriously) to the
Ottoman Empire and later to Italy and Libya. The fact that the British raised no
formal objection (whether at the time or subsequently) to this map (the NonAnnexed Mau) by no means cames with it the implication that they agreed with
the southeast line as drawn on that map, at least so far as the period £rom 1899 to
1919 is concerned. It will of course be recalled that the Bntish War Office maps
of 1906,1914 and 1916 show the southeast line of the 1899 Declaration as almost
precisely a true southeast line31.
7.17 From 1919 onwards, it can of course be argued with some
degree of plausibility that, at least vis-à-vis France, Great Britain had recognized
that the southeast iine in the 1899 Declaration terminated at the junction of
1Y30'N latitude and 24"E longtitude. How France and Great Britain came to
agree on the "interpretation" of Article 3 of the 1899 Declaration recorded in the
final paragraph of the Anglo-French Convention of 8 September 1919 remains a
mysteg2. As far as the British were concerned, the southeast iine, even as
"interpreted" in 1919, was still no more than a line dividing spheres of influence,
as is evidenced by the position taken by the British representatives when
negotiating in 1934 the Italo-Anglo-Egyptian Agreement on the Sarra triangle33.
30
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Indeed, precisely because Great Bntain continued, in 1934, to regard the
southeast iine, even as "interpreted" in 1919, as a iine dividing spheres of
influence, it was prepared to acknowledge that the point of intersection of that
iine at 19"30'N latitude was not binding on Italy.

7.18 As already indicated, Libya is not asserting that the conduct
of France over the "missing map" in her relations with Italy and Great Britain was
such as to constitute a cause of invalidity of the 1900 and 1902 Accords between
France and Italy, whether on the ground of error or fraud. Italy may have been
misled as to the status of the "missing rnap", but at least France informed her, at
the latest by 1921, that the 1899 Declaration was not accompanied by a rnap or
~ h a r t ~As
~ .Italy did not thereafter invoke, as against France, any cause of
invalidity of the 1900 and 1902 Accords, it must be deemed to have acquiesced in
the continuance in force of these agreements (though net of course to the
interpretation which France sought to put upon them) throughout the period
until the entry into force of the Peace Treaty with Italy of 1947. By the same
token, Great Britain, as a party to the 1899 Declaration, the 1919 Convention and
the 1924 Protocol and ~eclarationconcerning the boundaq of the Sudan, must
be presumed to have been weU aware of the fact that the 1899 Declaration did
have a rnap formally annexed to it, despite the persistent attempts by France
to mislead her on this point. We know now that a copy of this rnap was obtained
by Lord Sanderson in March 1899 and forwarded to Lord Salisbury on 27 March
1899, as already mentioned; and the diligent researches made by the Foreign
Office in December 1922, and again in 1955, confirmed the absence of any rnap
formally annexed to the 1899 Declaration.
7.19 What Libya does contend, however, is that France's conduct
over the "missing map" in its relations with Italy and Great Bntain is a factor that
must be taken into account in the intemretation of those international
agreements and acts on which Chad now relies, and in particular the 1899
Declaration, the 1900 and 1902 Accords, the Anglo-French Convention of 8
September 1919, and the 1924 Protocol and Declaration. To the extent that these
international agreements and acts are capable of conflicting interpretations,
French conduct in persisting to assert that a rnap was annexed to the 1899
Declaration, when clearly it had not been so annexed, was not only designed to
accord to the Non-Annexed Mau a status which it did not have, but to strengthen
34
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the interpretation which France was putting on these international agreements
and acts. Accordingly, if any doubt remains as to the interpretation to be put
upon any or aii of these international agreements and acts, that doubt should be
resolved against the French (and Chadian) interpretation and in favour of the
Italian (or British, as the case may be) interpretation. Authority for this
proposition can be found in the view expressed by Professor Cot set out in
paragraph 7.04 above.
SECIION
2.

The 1955 Neeotiations

7.20 But it is in the context of the negotiations between France
and Libya leading up to the conclusion of the 1955 Treaty that, on the evidence so
far made available, we can see how the French negotiators seeking to operate in
accordance with inconsistent, if not confiicting, instructions (as to which, see
paragraphs 7.22 and 7.23 below), failed to conduct themselves in accordance with
the requirements of the principle of good faith as applicable to the negotiation of
treaties. It is one thing for France (whether by design or by carelessness) to
endeavour to mislead sophisti'cated European States such as Italy and Great
Britain as to the provenance of a map; it can be argued that Italy and Great
Britain were well able to look after themselves and were unlikely to be misled for
long. However, a different and, it is submitted, higher standard of good faith is
demanded when a sophisticated European State is engaged in negotiation with a
newly independent State, particularly when that negotiation bears upon matters
that were, at the time, peculiarly within the knowledge of the sophisticated
European State.

7.21

This is of course the position as regards the negotiations
between France and Liiya about "fiontiers" leading up to the inclusion of Article
3 (and Annex 1) in the 1955 Treaty. It is difficult to form a wholly objective
judgment as to precisely how the French negotiators conducted themselves during
these negotiations. The detailed records of these negotiations are sparse,
particularly on the French side for the July-August negotiations, where they are
virtuaiiy non-existent; indeed, the
produces practicaiiy nothing in the way of
direct travaux bearing on the wording of Article 3 and Annex I of the 1955 Treaty.
However, on the basis of the Libyan travaux covering the later stages of the
negotiations, and of British records covering both the earlier and later stages of
the negotiations, it is possible to draw certain conclusions as to the manner in

which the French negotiators confronted what was for them a dj£ficult, if not
impossible, task.
7.22 On the one hand, the French Government had been advised
by the Govemor-General of the A.E.F. on 2 May 1955 that to open up boundary
questions in the Franco-Libyan negotiations then being pursued would be very
risky, since to request Libya to recognize "les frontières actuelles" would imply
that France had doubts as to the strength of its case and would place France in
the position of a "demandeur"vis-à-vis Libya. The Govemor-General advised the
utmost caution and proposed that the 1955 Treaty should simply pose the
principle of a future delimitation, the sole basis of such a delimitation being the
treaties in force at the date of Libya's k ~ d e ~ e n d e n c e ~ ~ .
7.23 On the other hand, the French Government was clearly
anxious to secure a rectification of the portion of the boundary between Ghat and
Toummo, which had already been fixed by virtue of the Franco-Italian Accord of
12 September 1919. It is clear from British records that the French negotiators
raised this question of rectification of the sector of the boundary between Ghat
and Toummo during the first phase of the negotiations (between 3 and 6 January
1955). The Libyan Ambassador in London, on instructions, voiced his concem
about this development to the Foreign Office on 6 January 1955, but the Foreign
Office were reassured by the French Ambassador in London that the French
were simply trying to establish where the line actually ran between Ghat and
Toummo under the previous Franco-Italian Accord of 12 September 1 9 1 96.
That in fact the rectifications sought by France in the Ghat-Toummo sector were
of considerably greater significance is apparent when an analysis is made of the
difference between the Ghat-Toummo line resulting from this Accord and that
resulting from the rectification of this line achieved as a result of Annex 1 to the
1955 ~ r e a $ ~ .
7.24 Right from the beginning, therefore, the attention of French
and Libyan negotiators was concentrated on the French request for rectification
of that part of the boundary lying between Ghat and Toummo. Indeed, during
the final stages of the negotjatjon of the 1955 Treaty, a joint expedition was made
35
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by a small Libyan-French team to the Ghat-Toummo region to consult with tribal
leaders. Whether, and if so, to what extent, the French negotiators may have
been infiuenced in their determination to see this rectification of the GhatToummo sector incorporated into Annex 1 of the 1955 Treaty itself by their
sudden realization that the Franco-Italian Accord of 12 September 1919 could
not be regarded as an "acte international en vigueur" within the meaning of the
general formula in Article 3 of that Treaty itself, is a matter of speculation. What
does however emerge from such fragmentary records of the travaux as are
available to Libya, including the British records of their exchanges with the
French, is that the only substantive boundary discussions throughout the whole of
the Franco-Libyan negotiations in 1955 were directed towards rectification of the
boundary line in the Ghat-Tournmo sector.

-

7.25 For the rest, the French negotiators appear to have followed
the advice given by the Governor-General of the A.E.F. in his letter of 2 May
1955, and endeavoured, by sleight of hand, to fïnd a general formula whereby
both parties would, as regards the boundaries separating Libya from
neighbouring French possessions in Africa, agree to abide by the general
provisions of the international acts in force as of the date of the creation of the
Libyan State. Following the fkst round of Franco-Libyan negotiations in January
1955, there seems to have been a measure of agreement on a general formula of
this kind. However, the French, until quite a late stage in the negotiations, wished
to see the precjse delimitation on a map completed before the treaty was
concluded, whereas the Libyans throughout wished to settle the question of
frontier delimitation separately from the 1955 Treaty and were not prepared to
accept that theconclusion of the treaty should b e made dependent on the
proposed delimitation38.
7.26 At the beginning of the second round of Franco-Libyan
negotiations in mid-July, the French abandoned their proposal that the precise
delimitation on a map be completed before the treaty was concluded, but took
the position instead that the pnnciples of the delimitation should be defined with
sufficient precision before the conclusion of the treaty in order to ensure that the
subsequent demarcation on the ground should not give rise to diffic~lties~~.
Even
this fall-back position was rapidly given up, no doubt reflecting the entry in the
38
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Libyan travaux for 20 July confirming the unyielding Libyan opposition to linking
the question of frontiers with the proposed treaty40. As a final fall-back position,
the device of adding to the exchange of letters already prepared to accomplish the
rectification of the boundary in the Ghat-Toummo boundary sector a list of the
"actes internationaux en vigueur" (that is to say, the Annex 1 list) may have been
seized upon by the French negotiators as a pis-aller, which had the additional
advantage (in French eyes) of obscuring the consideration that some of the
agreements included in that list were not en vieueur in 1951. This is a rnatter of
speculation, since there is no evidence in the
of
the list was included in
the text of Annex 1 as late as the beginning of August 1955, the French having
assured the British even before the end of July that the boundary question had
been satisfactorily resoived.

a

7.27 It has already been demonstrated that, contrary to the
impression sought to be conveyed by the eM.the Libyan negotiating team did not
include any experts or specialists in ffontier delimitation41, and that, if for this
reason alone, Libya was throughout extremely reluctant to engage in substantive
negotiations on the issue. such records of the negotiations as have so far been
made available conhm beyond a peradventure that there was no detailed
discussion between the parties of the course of the supposed southern boundary
between Libya and French possessions to the east of Toummo or of the "actes
internationaux" embodied in the Annex 1 list. The list was drawn up at the very
end of the negotiations in August 1955, and in a huny as is evident frorn its
content42. The time factor alone establishes that Libya was in no position to
assess the extent to which any of the listed acts might be relevant to the eventual
delimitation of a boundary to the east of Toummo or "en vigueur", having no
experts on frontier delimitation on its delegation. It is clear that Libya had made
no detailed study of the vanous international agreements and acts which France
was claiming had determined the aUeged "boundary" in that sector; no copies had
been furnished by the French side. The attention of the Libyan negotiators was
firmly focussed on the issue which France had raised concerning the delimitation
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of the section between Ghat and Toummo, as the Libyan record of the
negotiating session held on 28 Juiy fuiiy con£irmsQ.

7.28 m a t the Annex 1 iist was drawn up by the French delegation
and presented to the Libyan delegation is self-evident, since the texts listed
include all those on which France reiied for her theory that the 'boundary" east of
Toummo had already been conventionaiiy delimited, and this notwithstanding
that the &osé des motifs to the draft law presented to the French Parliament in
1935 had specifically conceded that the 1919 Franco-Italian Accord had left Italy
and France without a conventional boundary to the east of Toummo, since Italy
had always refused to recognize that the line fixed by the 1919 agreements
between the French and British spheres of influence was opposable to Italy as a
temtorial boundary44.

..

7.29 Now, it is hardly plausible that, in presenting to the Libyan
delegation the iist of texts eventuaiiy embodied in Annex 1 to the Treaty, the
French delegation would have revealed to Libya the shaky foundations upon
which rested the French theory that a conventional boundary to the east of
Toummo already existed. It is equaUy implausible that the French delegation
would have revealed to Libya that two of the iisted texts (the 1902 Accord and the
Franco-Itaiian Agreement of 12 September 1919) couid not in any event be
regarded as "actes internationaux en vigueur à la date de la constitution du
Royaume-Uni de Libye" (within the meaning of Article 3 of the Treaty), since
France had net indicated to Italy within six months of the entry into force of the
Treaty of Peace with Italy of 1947 its wish to revive or maintain in force either
agreementjas required by Article44 of the Peace ~ r e a t y ~ ' .In fact, the evidence
supports the conclusion that not only were these "actes internationaux" appearing
on the Annex 1 list not produced by the French for examination, they were not
even discussed.
7.30 As Libya was wholly reliant on France as to the iist of texts
of international acts supposedly relevant to the determination of the boundaries
separating Libya from French possessions and supposedly in force as of the date
of Libya's independence, the situation is not dissimilar to that in which Sir Gerald
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Fitzmaunce posits an international legal duty of conduct uberrimae f&i as an
essential component of the principle of good faith46. Chad asserts, inter alia, that
Article 3 and Annex 1 of the 1955 Treaty detennined the boundary between Libya
and Chad by means of a
to the international acts listed in Annex 1. But if,
as al1 the evidence filed so far indicates, France did not disclose to Libya during
the 1955 negotiations that Italy had consistently contested that the southeast line
described in Article 3 of the Additionai Declaration of 1899, as "interpreted" in
1919, was opposable to it, that Great Britain had equaily consistently denied that
this line constituted a temtonal boundary, and, above ail, that in the &osé des
motifs to the draft French law approving the 1935 Treaty, the then French
Government had declared that the Franco-Italian Convention of 12 September
1919 had left Italy and France without a conventional boundary to the east of
Toummo, the only conclusion to be drawn, on the evidence so far available, is that
French conduct during the 1955 negotiations does not appear to correspond to
the requirements of the principle of good faith as applicable to the negotiation of
treaties, and particularly to the standard of utmost good faith (ubemmae fidei)
proposed by Fitzmaunce for circumstances in which one of the parties is obliged
to rely on information suppied by the other party and lying peculiarly, or
exclusively, within that party's knowledge. Libya would indeed contend that the
international legal duty of conduct ubemmae fidei applies with heightened force
in the context of negotiations between a sophisticated Western European State
with a long history of diplornatic activity and a newly independent State with little
or no knowledge of international law concerning matters of this complexity or
expenence in international negotiations and lacking in expertise on the particular
subject matter (that is to say, the question of frontiers).

7.31 In the particular circumstances of this case, there is a close
link between what Libya contends to be the legal consequences of French conduct
in the 1955 negotiations and the contra proferentem rule occasionally applied to
the interpretation of treaties. Rousseau asserts that the contra proferentem rule
must be understood as having two quite distinct aspects:

-

46

That doubtful provisions in a treaty must be interpreted in
the sense most favourable to the State undertaking the
obligation;

para. 7.05, above.

-

That doubtful provisions must be interpreted against the
State which drafted them47.

By doubtful provisions, Rousseau is clearly referring to provisions which are
ambiguous or whose meaning is in doubt.
7.32 It is the second aspect of the contra proferentem rule as
applicable to the interpretation of treaties that is of interest in the context of the
particular circumstances of the present case. It must be admitted at the outset
that this second aspect of the contraproferentem mie has not been applied very
frequently by international tnbunals. It is very much an auxiliay rule of
interpretation, to be appiied as a last resort when al1 other methods of
interpretation have failed to resolve the problem. Nevertheless, the Permanent
Court did apply it in the Brazilian Loans case in wnstruing the terms of the bonds
under consideration in that case:
"Moreover, there is a familiar mie for the construction of
instruments that, where they are found to be ambiguous, they
should be taken contra vroferentem. In this case, as the Brazilian
Government by its representative assumed responsibility for the
prospectus, which this representative, who had signed the bonds,
had seen and approved", it would seem proper to construe them in
case of doubt contra vroferentem and to ascnbe to them the
meaning which they qguld naturally carry to those taking the bonds
under the prospectus ."
7.33 So also, in the award in the Lusitania case between the
United States and Germany foliowing the First World War, it is stated:
'The Treaty [of Peace between Germany and the United States] is
based upon the resolution of the Congress of the United States,
acce ted and adopted by Germany. The language, being that of
the bnited Statesgyl framed for its benefit, wili be strictly
construed against it .
7.34 Again, in the Goldenberg case before the GermanRumanian Mixed Tniunal constituted after the First World War, it is stated in
the award, delivered in 1928:
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"La clause discutée impose une obligation à l'Allemagne. Suivant
la règle constamement suivie par le Tribunal arbitral mixte
roumano-allemand, les clauses de ce genre ne doivent pas @tre
étendues, par voie d'interprétation, au-delà du sens que l'Etat
allemand pouvait raisonnablement pr@terau texte soumis à son
acceptation. La cl se ambiguë s'interprète, en principe, contre
celui qui l'a redigée98.8,
7.35 Two later awards appear to suggest that this second aspect
of the contra proferentem rule can be applied only in the case of the
interpretation of an imposed peace treaty. Thus, in the arbitral award in the case
between Germany and the Governing Commission of the Saar Temtory about
the interpretation of the Agreement of Baden-Baden concerning the Pensions of
officials of the Saar temtow, it is stated:
'The rule that in case of doubt, the text of a treaty is to be
interpreted against the party which drafted it can oniy be applied
when, as in the case of the Treaty of Versadies, one qffhe parties
handed a prepared text to the other party for signature

."

So also, in the arbitral award of 1958 in the case of Saudi Arabia v. Aramco it is
stated:
'The rule contra proferentem can have its full effects oniy in the
case of so-calied 'adhesion contracts', whose terms are not
discussed between the Parties or when, in inter-State relations, one
Party hands to the other, for signature, a prepared text which can
be modified oniy in order better t o p p r e its application, as was
the case with the Treaty of Versailles .

7.36 It is subrnitted that this is to read too much into these dicta.
Indeed, in the case of Pensions of Officials of the Saar Territom, the tribunal
specifically noted, immediately following the sentence which has been cited, that
the Agreement of Baden-Baden, whose interpretation was in issue, had been the
subject of lengthy negotiations, precisely on the subject of pensions of officials,
and that the parties had gradually arrived at a mutual agreement. The key
element accordingly appears to be whether the text, whose interpretation is in
issue, has emerged kom a process of substantive negotiation.
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in the present case, it is clear that the list of international
acts set out in Annex 1 of the 1955 Treaty was presented to Libya by France and
was not the subject of any negotiations. Libya necessanly had to accept that the
international acts so listed might be relevant to a future deiimitation of those
sectors of its boundanes with French possessions which had not yet been
delimited, but was in no position at the time to assess whether and how, if at ail,
they might be relevant. Libya does not contend that the contra proferentem rule
can be applied against Chad as regards the paragraph in Annex 1to the 1955
Treaty which relates to the rectification of the sector of Libya's boundary between
Ghat and Toummo, since that was the subject of substantive negotiations between
France and Làbya in 1955. But it does contend that the contraproferentem rule
can be applied against Chad as regards the interpretation of Article 3 of that
treaty, read in conjunction with those international acts listed in Annex 1, which
arguably relate to the alleged boundary between Libya and Chad east of
Toummo.
7.37

Again, it must be repeated that Libya is net invoking
France's conduct in the 1955 negotiations as a cause of invalidity of those
provisions of the Treaty relating to frontiers (Article 3 and Annex 1),whether on
the ground of fraud or of error, despite the fact that this French conduct, in
Libya's submission, does not appear to correspond to the requirements of good
faith as applicable within the framework of those negotiations. Libya does
however contend that French conduct during the negotiations, in much the same
way as French conduct over the "missing map", is an important element to be
taken into account in the interuretation of the 1955 Treaty. in the light of this
French conduct, if any doubt remains as to the interpretation of Article 3 and
Annex 1, that doubt should be resolved against the French (and Chadian)
interpretation and in favour of the Liiyan interpretation. Only in this way would
the Court be in a position to attnbute legal consequences to the failure of a State
to live up fully to the requirement of good faith in the negotiation of a treaty
where that failure may not by itself constitute a cause of invalidity of the resulting
treaty.
7.38

Subsidiarily, Libya would invoke the contra proferentem
rule applicable to the interpretation of treaties as regards the interpretation of
7.39

Article 3 of the 1955 treaty, read in conjunction with those international acts listed
in Annex 1which arguably relate to the kontier between Libya and Chad east of
Toummo.

- 363 PARTVm
THE MYTH OF RECOGNITION, ACOUIESCENCE OR CONSOLIDATION
OF THE BOUNDARY CLMMED BY CHAD
CHAPTER 1.

INTRODUCITON: THE BASIS OF "CONSOLn>ATION"
AND ITS LIMFTS

8.01 Chapter V of Chad's Mernorial is entitled "La consolidation
de la ligne frontière jusqu'en 1955". Although the concept of "consolidation" is
not, as such, defined or descnaed, it becomes clear from Chad's treatment of the
matenal that Chad envisages thereby an amalgam of "recognition",
"acquiescence"and absence of protest (or "silence") which combine to support or
consolidate the boundary Chad claims to have existed since the Anglo-French
Declaration of 1899. Chad makes no distinction between (i) the actual title to the
territory, initially claimed by France and now claimed to be inhented by Chad,
and (fi) the precise boundary which it is alleged was estabiished between what are
now Chad and Libya as long ago as 1899.
8.02 The notion of "historical consolidation" has been descnbed
by De Visscher in the following tenus:
'This consolidation ... is not subject to the conditions specincally
required in other modes of acquiring temtory. Proven long use,
which is its foundation, merely represents a complex of interests
and relations, varying from one case to another, and not the
passage of a fked term ... that are taken into direct account by the
judge to decide concret0 on the existence or non-existence of
consolidation by historic titles.
In this respect such consolidation differs from acquisitive
prescription properly so called, as also in the fact that it can apply
to temtones that could not be proved to have belonged formerly to
another State. It differs from occupation in that it can be admitted
in relation to certain parts of the seas as weii as on land. Finally, it
is distinguished from international recognition - and this is the point
of most practical importance - by the fact that it can be held to be
accomplished not only by acquiescence properly so called,
acquiescence in which the time factor can have no part but more
easily by a sufficiently prolonged absence of opposition ...1.

.
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8.03 De Visscher saw the Court's Judgment in the
Nonvegan Fisheries case2 as supporting this view of consolidation: as something
different from tacit recognition, or presumed acquiescence. Acquiescence must
therefore be demonstrated as real, and not fictitious or presumed, even though no
express act of recognition is required.
8.04 It therefore follows that the acquiescence or toleration,
essential to consolidation, requires evidence of knowledge of the nghts or title
being consolidated. Without such knowledge, there can be no genuine
acquiescence. States unaware of the rights or title being asserted can scarcely be
said to have acquiesced in their assertion. Thus, in the Anelo-Nonve~ian
Fishenes Case, the Court stressed:
'The notonetv of the facts, the general, to!eration of the
international community, Great Bntain s position in the North Sea,
her own intere in the question, and her prolonged abstention
[from protest] ...5 ..
The need for knowledge can scarcely be overstated. As one
author has expressed it, "...without knowledge there can be no acquiescence at
a1C4. The emphasis on the need for knowledge emerges clearly in the
jurisprudence. In the Alaskan Boundarv &se5, the United States argued that
Great Bntain had acquiesced in Amencan effectivités. The Bntish reply in
argument was:
8.05

a
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'They say all these things were done and we never protested. Well,
you cannot protest against a thing you have never heard of."
8.06 Indeed, in the Ando-Nonveeian Fisheries Case, Judges
Read and McNair differed from the majority on precisely this point, being unable
to agree that the United Kingdom was sufnciently aware of the Norwegian system
of straight base-lines6. One finds exactly the same principle in Article 45 of the
Vienna Convention on the Law of Treaties. The loss of the right to invalidate or
terminate a treaty by reason of a State's acquiescence in the continued operation
of the treaty occurs only if that State has become "aware of the facts" that would
justify invalidation or termination.
8.07 It may well be that knowledge can be proved, as actual or
constmctive knowledge, without the need to prove express notincation of the
claim of title by one State to the other7. Nevertbeless, if Chad is to argue the
acquiescence of Libya in the French claims to (i) title and (ii) a precise boundary,
the onus is clearly on Chad to prove that Libya did, indeed, have actual or
constructive knowledge of both.
8.08 It cannot be the case that a newly-independent State must
be regarded as "succeeding" to al1 knowledge of its predecessor. A legal
presumption of that kind would be totally at variance with general expenence.
Many new States have emerged from a colonial past with little inheritance of
archives, and even an incomplete knowledge of the treaties affecting their
temtory. The situation has been all the worse where States, such as Libya, were
devastated by wars brought to their shores, or as in Chad's case, by civil war.
Moreover, knowledge is a highly "personal" quality, and just as "personal" treaties
are not passed on to successor States, so, too, any "personai" knowledge which
Italy, for example, might have acquired cannot be deemed to have been
automatically transferred to the newly-independent Libya.
8.09 Thus France, and later Chad, had a clear obligation to
ensure that Libya did in fact know of both the claim to title, its legal basis and the
precise boundary line for which Chad now argues. This obligation is al1 the more
6
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apparent in the context of treaty negotiations concerning boundaries; for, as
demonstrated above, France in 1955, and even Chad at a later stage, had an
obligation to speii out to Libya precisely what temtory was claimed, and what was
the basis of that claim.

8.10 Moreover, such knowledge and acquiescence would have to
continue for as long as the assertion of title continued. For, just as Judge Huber
insisted in the Island of Palmas case8 that a valid title must be acquired if
occupation be the basis of title by a continuous and peaceful display of
sovereignty and maintained according to "the conditions required by the evolution
of the law", so authors have more recently argued that consolidation must meet
the same test. Thus, Johnson writes:

-

-

" ... every title under international law must undergo a continuous

process of 'maintenance' or 'manifestation' ... It is subrnitted that
the process of 'maintaining' or 'manifesting' a title ... is in essence a
process of 'consolidation,' different in degree perhaps, though
certainly not in kind, from the 'conso1ip:ion' by which a title may
sometimes be acquired in the fkst place .

It follows from this that any concept of "acquiescence" must
not only require continuing evidence of consent continuing throughout the
penod over which title has to be maintained - but, in addition, such acquiescence
must encounter, and comply with, the requirements of law as they evolve. This is
dictated by the notion of "inter-temporallaw".
8.11

-

8.12 And £rom this it follows that, from the time when the
acquisition of tem.tory by force was prohibited, that is to say from 1919 onwards,
and the prohibition could be regarded as jus coeens, no acquiescence was legally
possible. In fact, as will shortly be seen in Chapter III, acquiescence in French
claims of title did not occur. Italy, in particular, actively contested the French
claims throughout this period. Moreover the States directly involved - Italy, Great

a.,
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Bntain and France itself - remained bound, as parties, to the Covenant of the
League and to the Pact of Pans throughout the inter-war years. So their
obligation not to recognize or acquiesce in a title acquired in violation of those
treaties arose from the treaties themselves, irrespective of the evolution of a
general perception amongst States that the prohibition of war had the character
of a rule of jus coeens. In the era following the U.N. Charter - and the cntical
date in the present case is 1951, the date of Libyan independence - the concept of
jus coeens could be said to have been expanded beyond this prohibition of force,
and to have included the maintenance by force of colonial domination, contraly
to the right of self-determination of peopleslO.
8.13 This development is reflected in Article 19 of the draft
Articles on State Responsibility adopted by the International Law Commission,
which includes in the defïnition of an international crime (and therefore a
violation of jus coeens):
"(a)

a senous breach of an international obligation of essential
importance for the maintenance of international peace and
secunty, such as that prohibiting aggression;

@)

a senous breach of an international obligation of essential
importance for safeguarding the nght of self-determination
of peoples, such as that prohibiting the esta shment or
maintenance by force of colonial domination; ... .

P'i

.

8.14 Conduct of this kind, far from providing a basis for
establishing a legal title, or a precise boundary, requires the collective response of
sanctions12. Thus, there can be no question of any "acquiescence" in such
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by the LLC., Articles 15 and 18: Report of the LLC. on the work of its 43rd Swion,
April-July 1991, United Nations, Official Records of the Fortv-sixth Session of the
General Assembly, Supp. No. 10 (Al46110). pp. 198-250.

12

&,R. Ago's Fiith Report, a&,
paras. 144-147.

"Jus Cogens" in 7 Encvclo~ediaof International Law, pp. 327-330;
Virally, M.: "Ré.fiexions sur Le 'jus cogens'", 12 Annuaire Francais de Droit International,
1%6, pp. 1-29; and, s-, the detailed discussion of international crimes by R. Ag0 in his
Fifth Report on State Responsibility (AKN.4R91 and Add 1 and 2), paras. 103-155.

conduct13. On the contrary, the obligation on aii States is
to recognize such
conduct as producing any legal nght or benefit to the breaching'state. Thus,
Article 14, paragraph 2(a), of the Drafi Articles proposed by Riphagen, as Special
Rapporteur to the I.L.C., in his Fifth Report in 1984 provided:

"2. An international crime committed by a State entaiis an
obligation for every other State:
(a)

not to recf$nize as legai the situation created by such
a crime ... ."

8.15 This view of the obligations of States is borne out by United
Nations practice. Thus, Secunty Councii resolutions conceming, for example, the
s l more
~
recently, in relation to Iraq's invasion of Kuwait 16,
Golan ~ e i ~ h tor,
testify to this principle. The same principle is fully reflected in the resolutions of
the General Assembly embodying the Declaration on Principles of International

13

By analogy, States parties to a treaty which is invaiid because mncluded mntrary to &
mgens cannot aquiesœ in such ülegal mndua and tender the treaty operable and
enforceable: sec, Articles 53 and 45 of the Vienna Convention on the Law of Treaties.
The proposition made in the text above simply assumes the same principle operates so as
to preclude any aquiescence in a title to temtory unlawfully aquired by force.

14

Fifth Report on the Content Forms and Degrees of State Responsibility (Part Two of
the Draft Articles), by Mr.Wilern Riphagen, Special Rapporteur. Report of the ].CL.
on the work of its Thirty-sixth Session, 7 May-27 Juiy 1984, Doc NCN.41380, pp. 4-9 and
NCN.4B80 Corr.1. (A wpy of these pages is attached as
L G M 45.)

15

Senirity Council Resolution 242 (1%7), The Situation in the Middle East, of U
November 1967. United Nations, Securitv Council Oficial Records. 22nd Year; Security
Council Resolution 252 (1968). The Situation in the Middle East, of 27 April 1968,
United Nations, Securitv Council Official Records. 23rd Year; Security Council
Resolution 267 (1%9), The Situation in the Middle East, of 3 July 1969, United Nations,
Securitv Council Official Remrds, 24th Year; Security Council Resolution 298 (1971).
The Situation in the Middle East, of 25 September 1971, United Nations, S
d
Council Official Remrds, 26th Year; Security Council Resolution 476 (1980), The
Situation in the Middle East, of 30 June 1980, United Nations, Securitv Council Officia1
Records. 36th Yeaq Seninty Council Resolution 478 (1980), The Situation in the Middle
East, of 30 June 1980, United Nations, Securitv Council Oüicial Records. 36th Year.

16

Resolution 662 (1990) of 9 August 1990 decided that annexation by Iraq of Kuwait "has
no legal validity" and expressly called on au Members "no1 to recognise that annexation'.
Secwity Council Resolution 662 (1990), The Situation between Iran and Kuwait, of 9
August 1990, United Nations, Securitv Council Official Remrds, 46th Year.

Law concerning Friendly ~ e l a t i o n s and
l ~ defhing ~ ~ ~ r e s s i o nAnd
' ~ . there is
evidence that conduct denying the nght of self-determination is wvered by exactly
the same principle. Resolutions of the General Assembly on hod de si al', the
South African ~omeland-states20and ~ a m i b i a ~testify
'
to this. in al1 these
situations, in which the basis of the iliegality was the denial of self-determination,
the coroiiary was seen as an obligation of non-recognition: this is the antithesis of
acquiescence.

CHAPTER II.

THE QUESTIONS RAISED IN ANY PLEA
"CONSOLIDATION"

OF

8.16 It is apparent from Chad's Memorial that the matenal used
in an attempt to demonstrate consolidation is used in a loose, impressionistic
manner which deliberately avoids the ngorous analysis to which a plea of
acquiescence or consolidation ought to be subject.
8.17 in the light of the discussion in the previous Chapter, it
would seem necessary to identify specific questions that have to be posed; and
they have to be posed separately, in relation to the two distinct claims: (i) title to

17

General Assembly Resolution 2625 (XXV), Declaration on Principles of International

Law Concerning Friendly Relations and Co-operation among States in acmrdance with
the Charter of the Uoited Nations, of 24 October 1970, United Nations, Official Records
of the Twentv-fourth Session of the General Assembly, Supplement No. 30,1970.
18

General Assembly Resolution 3314 (m),
Definition of Aggression, of 14 December
1974, United Nations, Official Records of the Twentv-ninth Session of the General
Assembly, Supplement No. 31 (A/9631), 1974. See, generally, Dugard, J.: Recoenition
and the United Nations, Cambridge, Grotius Publications Limited, 1987, Ch. 6, 'NonRecognition and Jus Coeens".

19

General Assembly Resolution 2652 (XXV), Question of Southem Rhodesia, of 3
December 1970, United Nations, Official Records of the Rentv-fifth Session of the
General Assemble Supplement No. 28,1970.

20

General Assembly Resolution 3116A (1976), Policies of Apartheid of the Government of
South Africa; The So CaUed Independent Transkei and other Bantustans, of 26 October
1976, United Nations, Official Records of the Thim-Eirst Session of the General
Assembly, Supplement No. 44,1976, and General Assembly Resolution 32/105 N (1977).
Policies of Apartheid of the Government of South M c a (Bantustans), of 14 December
1977, United Nations, Officia1 Records of the mm-second S w i o n of the General
Assembly, Supplement No. 45 (A/32/45), 1977.

21

General Assembly Resolution 2678 (XXV), Question of Namibia, of 9 December 1970,
United Nations, Official Records of the Twentv-fifIh Session of the General Assemblv,
Supplement No. 28,1970.

the temtory, and (ii) the evidence of a precise boundary. It is suggested that the
questions are the foiiowing:

-

1s the conduct in question clear and unambiguous?

-

Can such conduct be attributed to ~ i b ~ a ~ ~ ?

-

Does such conduct by Libya accord with a general attitude
of toleration or acceptance of the claims made by France,
and now Chad, by interested States generaiiy, so as to
constitute con~olidation~~?

-

Was the conduct regarded as "acquiescence" based upon full
knowledge of the situation, in particular knowledge that the
conduct would necessarily and adversely affect any contrary
claims the State rnight have?

-

Was any apparent acquiescence in fact vitiated by fraud or
deliberate concealment of facts by the party asserting title?
Was acquiescence legaiiy possible in the given situation, or
was it precluded by a n o m of a jus coeens character?

It is in the light of these questions that the aiieged evidence
of "acquiescence", produced by Chad, must now be examined.
8.18

22

This question is especiauy important insofar as Chad seeks to rely on the conduct of the
ltalian authorities during their occupation of Libya.

23

It wül be apparent that, whereas estoppel operates ta bind a single State (assuming the
existence of benefit or detriment sa as to create the obligation), for consolidation of a
title one needs the aquiesœnce of the community at large, or at least of those States
generally affected. Title to temtory is title erea omnes. so that an estoppel against one
State wül not suffice to establih such a title in the absence of a general acquiescence.
Were it not so, a title unlawfully aquired by conquest, for example, would be validated by
the representation of one neighbouring State which created a binding estoppel. S-,
generally, Bowett, D.W.: "Estoppel before International Tribunals and its Relation IO
Aquiescence", 33 B.Y.I.L. 1957, pp. 176-202; Dominid, C : "A propos du principe de
Testoppel en droit des gens", Etudes en hommaee à Paul Gueeenheim, Geneva, Institut
Universitaire des Hautes Etudes Internationales, 1968, pp. 327-365; MacGibbon, L: T h e
scope of aquiescenœ in international law", 31 B.Y.LL. 1954, p. 147.

CHAPTER m.

THE ELEMENTS OF "CONSOLIDATION"ADDRESSED
BY CHAD

8.19 Chad relies, first, on "recognition" by Italy of French title,
and the so-called 1899 boundary. This "recognition" is supposed to be found in
the abortive 1935 Treaty and the 1938 "Jef-Jef incident".
S ~ O1.N Iîalv's "Recognition" bv Virtue of the Laval-Mussolini
Treatv of 1935
8.20 In essence, Chad's argument is that Italy pursued its political
ambitions ("réclamations politiques") on the basis of Article 13 of the 1915 Treaty
of London; that what was envisaged was a "cession" of French temtoiy to Italy
(the "Aouzou Stnp"); that this is confirmed by both French and Itaiian
documents24; and that this therefore confirms French title.
8.21 It may be noted, initially, that Chad nowhere explains why
the views of the Italian Foreign Ministry in 1935-1937 are attributable to Libya
some 15 years later. Had a boundary treaty actually been concluded, then Libya,
as successor State, might well have succeeded to that boundaiy. But that is
because a boundaiy treaty, like a conveyance of land, operates and fixes the
temtonal iimits that future sovereigns must then respect. But there is no reason
why succession operates on occasional opinions expressed by a predecessor State;
and Chad gives none.
8.22 Be that as it may, the depiction of the 1935 Treaty by Chad
is totally misleading. Fust, Italy's claim to have succeeded to the rights of the
Ottoman Empire was acknowledged by declarations of both Great Bntain and
France in 1912 h e d i a t e l y after the conclusion of the Treaty of Ouchy; and it
was accepted in Article 10 of the 1915 Treaty of London. The Itaiian proposals in
1919, formulated at the Peace Conference, were based on the right of succession,
and Article 13 entered into play only in the sense that Italy believed itself to be
entitled to a favourable reception of those proposals. But, in essence, Italy was
claiming not a cession of French temtory, but recognition of its succession to the

24

These are the dipatches of 23 Aprü 1937.15 December 1937.27 December 1937 and of
uncenain date in 1937, referred to in the CM, pp. 209-214 paras. 15-19. The other
argument used by Chad to suggest the Treaty was one of "wsion"is the fact that the
Treaty was submitted to bath Parliaments. Sec. in this regard, para. 6.23,g-q.,above.

title of the Ottoman ~ m ~ i r And,
e ~ ~clearly,
.
the Italian proposals went far
beyond the so-called "Aouzou

tri^"^^.

8.23 In fact, by 1928 Italy had formaliy notified France of claims
on the basis of inhentance from the Ottoman E m ~ i r egoing as far south as Lake
~ h a d Thus,
~ ~ . from Italy's point of view, the 1935 Treaty contemplated not a
"cession" from France, but rather the abandonment of extensive Italian claims
based on succession to the Ottoman Empire. For this abandonment of its claims,
Italy sought a auid pro auo: French abstention from any cnticism of Mussolini's
impending attack on Ethiopia. That guid oro QUO was not forthcoming, since
France formally opposed Italy's action in the League of Nations. And it was
because of this that Mussolini abandoned al1 idea of exchanging ratifications of
the 1935 Treaty (and of renouncing thereby the Italian c~aims)~'.
8.24 Indeed, it becomes difficult to explain the Italian decision
conceming the 1935 Treaty on any other basis. For if Italy was gaining temtory
£rom France by way of cession, why would Italy not ratify? It had everything to
gain and nothing to lose. But if Italy was in fact abandoning genuine claims, the
decision not to ratify becomes understandable. France had failed to live up to its
side of the bargain, by opposing Mussolini's Ethiopian adventure, sa Italy saw no
reason why it should abandon its legitimate claims. Thus, Italy saw no reason to
make the "notable sacrifices" which the 1935 Treaty i n v o ~ v e d ~ ~ .
8.25 There remains only the apparent inconsistency in the Italian
position, revealed in the use of the term "cession" in the four dispatches of 23
Aprii, 15 and 27 December 1937 and of unimown date in 1 9 3 7 ~ ~These
.
were
inter-departmental memoranda, confined to communications within the Italian
Ministnes: they were not communications with any foreign Power. Presumably
25

See. LM, para. 5.153, g seq.
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Of course, this term did not gain currency until the 1970s and was, thus, unknown in
1935. Sec. para. 1.16, seq., above.
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a
See, LM, para. 5.256, a seq.
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See. LM, paras. 5.303-5.353.
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Letter from Count Ciano, the Italian Foreign Minister, 19 December 1938, LM.Exhibit
58.

30

Sec. discussion of this term in para. 6.30, g a.,
above.

not al1 the officiais of these Ministries were acquainted with Mussolini's grand
designs, or of the history of Italian claims. For them "cession" doubtless meant
cession of rnilitary control rather than cession in the legal sense. And whilst
inconsistency or looseness in the use of language may be regrettable, such
inconsistencies are an inevitable feature of large, governmental organisations, and
their signiîïcance ought not to be exaggerated. indeed, the Court has warned
against such exaggeration. in the Anelo-Norweeian Fisheries Case the Court
said:
"[It] is impossible to rely upon a few words taken from a single note
to draw the conclusion that the Nonvegian Government had
abandoned a pgfition which its earlier official documents had
clearly indicated .

8.26 Commenting on this statement, Sir Gerald Fitzmaurice
shared the view that too much notice need not be taken of superficial
contradictions, quoting the Court's opinion in the same case:
'The Court considers that too much importance need not be
attached to the few uncertainties or contradictions, real or
claims to have
apparent, which the United Kingdon~~Government
discovered in the Norwegian practice ."

8.27 That view must be right. In the law of treaties,
interpretation is never controlled by isolated words or phrases: these have to be
interpreted in the context of the agreement as a whole. So, too, in matters of
State conduct the views or beliefs of a State can only be deduced from its conduct
viewed as a whole. The occasional inconsistency cannot stand against the more
general view, consistently maintained by a State33.

31

1.C.J. R e w m 1951, p. 138. It also may have served internal ltalian political interests to
make it appear that France was giving up - was 'œdingg - temtorial rights Io Italy.
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Fitzmaurice, G.: T h e Law and Procedure of the International Court of Justice", 30
LCM 46.)
B.Y.LL. 1953, p. 45. (A mpy of this page is attached as

33

The matter might be otherwûe when a State relied on a particular statement, to its
detriment, so as to create conditions for an estoppel. But that cannot be the case here.
Even had the M m in question been expressed to France, rather than in internal Italian
documents, the French Government knew fuii weii that Italy claimed the territory (and
more) as its own.

back into ~ i b e s t i ~
Indeed,
~ . Balbo's views of the situation emerge with complete
clarity from his dispatch of 1August 1938 to his Foreign Ministry in Rome:
"On my part, 1 note that the agreements of 7 January do not
represent a cession to Italy of the temtory in question, but simpiy
the recognition of a sovereignty that Italy has constantly and
uninterruptedly claimed. It thus seems to me that such sovereignty
to be exeicised in the area where it is in contrast with the exercise
of French sovereienty does not require that the 7 January3pT5
agreements be perfected through the exchange of ratifications .
8.31 And, fa1 from there being any disagreement between Balbo
and the Itaiian Foreign Ministry, the Ministry's reply to Balbo on 16 August 1938
was as foiiows:
"Ce Ministère Royal connaît bien la thèse, constamment soutenue
par nous, d'après laquelle l'Italie a toujours considéré comme
relevant de la Libye (pertinenti alla Libia') les régions situées au
sud de la frontière établie par les Accords Mussolini-Laval du 7
janvier 1935. Ces Accords n'étant pas encore entrés en vigueur,
ladite thèse reste -- c'est évident ferme. La zone dans laquelle a
eu lieu 'incident en question est incluse elle aussi dans ces
régions4d."

--

8.32 And, far from acquiescing in any French claim to
sovereignty, the Italian Ambassador was instructed by the Itaiian Foreign
Minister to reply to the Quai dOrsay in these terms:

"... l'Ambassade Royale d'Italie, qar ordre de son Gouvernement,
exprime ses réserves à l'égard de 1 affirmation, contenue dans ladite
Note, que la région en question est soumise la souveraineté
française, car cette région a toujours été considérée par le
Gowe ement Royal comme relevant de la Libye (pertinenti alla
Libia')

- W ."
38

See, LM, para. 5.273, g
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CM.Annex 203.

a.and
,para 5.78, above.

An a m r a t e translation of this document has been attached as

LC-M 47, p. 18 hereto, from which this quotation is taken, along with English
translations of

Annexes 195,196 and 197, au relating to this incident.

Annex 204. Emphasis added. Chad suggaü th& reply shows conhision as to the
facu, in that it assumed Jef-Jef lay south of the 1935 line. This misreads the text. The
reply refers to the whole of the areas claimed hy Italy, which did indeed extend south of
the 1935 Line. And Jef-Jef did lie within those claimed areas.
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The CM, p. 217, para. 42, cites this text and refers to Annex 204. This reference must be
wrong, since Annex 201 is the Italian Foreign Ministry's reply to Balbo of 16 August
1938.

8.33

In sum, this incident does not support either of the

interpretations advanced by Chad. There was no "acquiescence", or recognition,
by Italy in either the French claim of title or the so-caUed "frontière de 18991919". In fact the Italian workers sent to dig the wells were not withdrawn until
the work was completed. As an element in France's "consolidation" of its title, it
is non-existent. In fact, the official view of the Italian Government conceming
Libya's southern frontier is explicitly revealed on the maps issued by it at various
times. Three such maps are shown here. The map reproduced as Map LC-M 52
was issued by the Italian Ministy of Colonies in 1926. No southern boundary of
Libya is shown east of Toummo. The map reproduced as Map LC-M 53 was
issued by the Italian Ministry of Colonies in 1937. It shows the 1935 Treaty line.
The map reproduced as M ~ LC-M
D
54 was issued in 1939 by the Instituto
Geografico de Agostini-Novara, after it was announced that instruments of
ratification of the 1935 Treaty would not be exchanged. Once again, this map
shows no such boundary east of Toummo42.
Smio~3.

The Debates In. and Measures Taken Bv. the United
Nations : 1948-1952

Chad's Memorial suggests that, in promoting Libyan
independence, the United Nations saw Libya as a State "avec des frontières et un
temtoire essentiellement incontestés, particulièrement pour ce qui concerne sa
frontière
and that, insofar as disputes over frontiers might exist,
"l'Assemblée générale a décidé que ces derniers devraient être résolus par un
processus de négociation . . . w ~ ~ . However, Chad would have the Court believe
that the southern frontier was not in dispute, because "la position française
énoncée clairement à propos de la frontière Sud de la ~ i b was
~ note disputed,
~ ~
and this Chad suggests testifies to a general acquiescence in the 1899-1919 line.
8.34
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Mar, LC-M 54 appears in the &
aslMap No. 84 at para. 5.352. Larger-size copies of
each of these maps have been hirnished to the Registry.
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CM. p. 219, para. 48.
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CM.p. 219, para. 51.
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p. î32, para. 98.
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8.35 This view of what happened in the U.N. simply does not
accord with the facts. Without repeating the details given in Libya'i ~ e m o r i a l ~ ~ ,
it is necessary to recall certain facts.

..

8.36 First, the maps produced in the United Nations were al1 at
variance on the question of the southern "frontier". The U.N. Secretariat Map
produced in January 1950 for use by the Interim Committee showed east of
Toummo a line of question marks, in location and direction close to (but not
identical with) the abortive 1935 ~ i n e ~Chad
~ . suggests that this map was
erroneous because prepared with too much haste. In fact, the difficulties facing
the Secretariat were considerable. The Secretariat had access to the maps used
by the Four Power Commission a few years earlier, in 1948-1949. One map48
showed a British version of the line, in effect adopting the 1935 line. A different
rnap4' was attached to the French version of the Report of the Four Power
Commission and, in a notation on this map, France pointed to the error in the
British map - namely the assumption that the 1935 Treaty was in force - and
added a further note to the effect that the southern boundary was governed by a
Franco-Italian Protocol of 10 January 1924. This mystified the U.N. Secretariat,
understandably so, since no such Protocol existed. Yet a third map50 had been
furnished by France to the Four Power Commission. But this only showed a line
as far east as 18"E longitude: it did not show the whole southem boundary.
Subsequently, the French delegate to the U.N. Ad Hoc Political Committee
explained that the French reference to the Franco-Italian Protocol of 10 January
1924 was an error, and that in reality the operative agreement was the FrancoItalian Agreement of 1 November 1902, which adopted the boundary shown on a
map attached to the 1899 Anglo-French ~eclaration'~.This, too, was wrong, on
two counts: the 1902 Agreement did not concern this southern boundad2; and
no map was in fact attached to the 1899 Anglo-French Declaration.
46
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paras. 5.362-5.397, s-,also, para. 3.88, gseq.., above.

See, LM, Map No. 87, referred to at para. 5.377. This map appears again above, as Map
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LC-M 11, referred to at para. 3.92.
-
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LM.Map No. 88, referred to at para. 5.381.
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LM. Map No. 89, referred to at para. 5.381.
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LM, Map No. 90, referred to at para. 5.381.
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For the ten of the French delegate's statement, s-, LM.para. 5.392.
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See, LM, paras. 5.83-5.102;s-,also, para. 4.106,

-q.,above.

8.37 In the light of this record, the' assertion by 'Chad that the
frontier had been "énoncée clairement" by France to the General Assembly
seems to be wishful thinking. In fact, France had:
-

Misinformed the General Assembly as to the existence of a
1924 Franco-Italian Protocol;

-

Misinformed the General Assembly as to the existence of a
Map attached to the 1899 Anglo-French Declaration;

-

Misinformed the General Assembly as to the geographical
scope and legal effect of the Franco-Italian Agreement of
1902; and

-

Failed to provide the General Assembly with any
authontative, clear map showing the southern frontier.

8.38 To suggest, therefore, that France had made the position
clear, and that the General Assembly had acquiesced in that position, is little
short of ludicrous. The General Assembly was clearly not convinced that any
clear boundary existed in thesouth. And that is why Resolution 392(V) provided:
'That the portion of its boundary with French temtory not already
delimited by international agreement be delimited, upon Libya's
by negotiation between the Libyan
achievement of independe
?FI#
and French Governments ...
.

8.39 The CM impiies that the General Assembly had in mind
only the Libyan frontier with Algena, because it was on this frontier that France
sought rectification. Thus, Chad suggests, the General Assembly was not
referring to the southern frontierS4.
8.40 This must be wrong. As we have seen, it was precisely this
southern frontier which, on ail the evidence, seemed unclear and undeiimited to
the General Assembly. The frontier with Algena w s delimited, by the Franco53

G.A. Resolution 392(V) of 15 December 1950, UNted Nations, Official Records of the

Fifth Session of the General Assembly, Supplement No. 20 (A/173), 1950. LM.Exhibit 2.
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CM.p. 227, para. 82.

Italian Accord of 1919. The fact that France sought to change or "rectilj" this
boundary, so as to place the areas around C h a t and Ghadamès in French
territog5, did not mean the frontier was undelimited. The General Assembly
must be deemed to have been aware of the difference between a frontier
delimitation and a frontier rectification, and indeed in the proceedings of the
U.N. Ad Hoc Political Committee the French representative had stressed this
di~tinction~
So,
~ .clearly, it was the southern frontier which, above al1 else, was in
the mind of the General Assembly:
8.41 The evidence is, therefore, that the French position was far
from clear to the General Assembly; and the General Assembly, far from
"acquiescing" in that position, cailed for a new, negotiated delimitation. This
being the case, Chad's references to other, implicit acts of acquiescence in the
French position cease to have any real importance57. They can be dealt with
quite briefly.
8.42 The so-called "silence" of the U.N. Commissioner in Libya,
in his Second Report of 30 October 1951, is entirely without significance. The
General Assembly had already resolved the matter - in the sense of calling for
negotiations - by G.A. Resolution 392(V) of 15 December 1950. The U.N.
Commissioner had nothing further to add.
8.43 As to the alleged "silences" of other Member States during
the General Assembly debates of 1950-1951, it seems difficult to interpret the
discussions in the Ad Hoc Political Committee in December 1950 as a "silence"58;
and the Resolution which finally emerged was, as we have seen, anything but an
acceptance of a French "position". The reticence of Italy, which Chad singles out
for comment59, is perfectly understandable. The General Assembly's clear desire
was to exclude Italy from any further wntrol in Libya. It would have been tactless
for Italy to have intervened forcefully in the debate to re-assert the kind of claims
55

There is a striking paradox between the current emphasis by Chad on the need for
stability in the frontiers it claims to have inhented from France and the French desire in
the 1947-1948 Four Power discussions radically to alter the existing boundaries.
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See, LM, paras. 5.382-5.387.
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See. CM. p. 227, para. 82.
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See. LM, paras. 5.387-5.395.

59

See, CM, p. 232, para. 98.

Italy had made to France in the inter-war penod. Moreover, at the time Italy
participated as an observer, for it was not yet a member of the U:N. And as to
the "silences" of the Emir Idriss, the Senoussi leader destined to become the Head
of State of the newly-independent Libya, the fact that he specifically opposed the
Egyptian claim to rectiQ the eastem hontier, but said nothing about the southem
frontier, is perfectly explicable. There was a concrete, clear Egyptian claim,
which called for a reaction. No such "claim" was made by France for the southem
frontieroO: that was a matte! which.was surrounded by the maximum obscurity.

SFZTION
4.

Libva's Own Conducf Post-Independence

In Chapter III of its Memonal Chad surveys a senes of
actions by Libya, post-independence, which in Chad's Mew suggest conduct by
Libya itself demonstrating acquiescence in the so-called 1899-1919 line. It is
therefore necessary to comment on each of these examples of Libyan conduct.
8.44

(a)

The "AouzouIncidentnof 1 9 5 5 ~ ~

8.45 It is clear that the post at Aouzou had been occupied
intermittently by French forces between 1930-1937, was abandoned by the French
between 1938-1951, manned again by France between 1951-1954, then
abandoned again between April-December 1954 and reoccupied at that time only
in response to rumours of a Libyan plan to occupy ito2. But clearly the Libyan
authorities believed the oasis to be Libyan when they ordered the expedition to
Aouzou to install a Mudir and encouraged the Egyptian expert of the U.N. to
return there to complete his census of the population63. A French secret report
of 12 April1955 saw the incident as a reflection of "les revendications temtonales
libyennes que rend possible l'imprécision de notre frontièreno4. So in fact the
incident as such confirms both the existence of the Libyan claims and the lack of
any clearly-defined frontier.
60

Sec. paras. 3.94-3.100, abwe.
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For more detailed analysis of this "incident: s-, para. 3.34, g
t seq., above, and LM.paras.
5.512-5.517 (The Moya Incident). See, aiso, Mau LC-M 9 referred to at para. 3.34 (ni.
29), above, for the location of Aouzou (and Moya).
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See, para. 5.113, et=., above.
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Sec. CM.Annex 272. Sec. aiso, para. 3.38, above.
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LM. French Archives Annex, pp. 166-168.

8.46 The only alleged event that might have been a real element
of "acquiescence" by Libya relates to the telegraphic report from M. Dumarçay,
France's representative in Tripoli, of his meeting with the Libyan Prime Minister
Ben Halim, a matter extensively dealt with a b ~ v e ~The
~ . latter is reported as
having confirmed "que son Gouvernement n'avait nullement l'intention de rouvrir
la question d'Aouzou, puisqu'il reconnaît que ce village se trouve en temtoire
français".
8.47 This is the only evidence available of that meeting: we
cannot verify the accuracy of the report of what Mr. Ben Halim said from any
other source; and it has been noted above that the document presented in the
form of Annex 264 to the
falls far short of acceptable evidenceoo. But if that
was indeed said, which Libya does not accept, it must be noted that the alleged
statement referred only to the one village of Aouzou. It cannot therefore be
treated as an acquiescence in the French claim to the whole of the "Aouzou
Strip", an area the size of ~ w i t z e r l a n d ~It~was,
. moreover, an isolated statement
quite incompatible with what France perceived to be the whole thnist of Libyan
claims. And there must be considerable doubt whether Mr. Ben Halim ever
made the statement, or, if he did, whether he made the statement in full
knowledge of the facts, in particular whether the whole historical record did, or
did not, support the French c l a h to the area. The more likely explanation, if
indeed the statement was made, was that MI. Ben Halim was in the middle of the
crucial negotiations for the 1955 Treaty with France. His primary aim was to get
France out of Fezzan, and he was disinclined to allow what he regarded as a
trivial incident to jeopardize his chance of securing this result as well as prevaihg
over France in resolving the issue concerning "reactivation" in the event of war68
This was a serious concem at the time; for French forces were in occupation of a
large part of Libya and the borderlands (not to speak of the presence of British
and U.S. forces), and the climate was one in which Libya was not entirely free to
say and do what it wished.

.
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See, paras. 3.46-3.59,above.
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See, para. 1.16, g %.,above.
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Sec. LM.para. 5.429, g S.

8.48 There is, in any event, a further factor. The General
Assembly had called for negotiations to settle this frontier. It was'scarcely to be
assumed, by either France or Libya, that the matter would be settled by a
unilateral, oral "admission" by the Libyan Prime Minister. Indeed, in the 1955
Treaty itself, France conceded that the frontier remained to be determined
according to the annexed iist of international acts. France did not regard the
frontier as settled on the basis of the reported statement of Ben Halim, as the
Quai d'Orsay made clear when it received M. Dumarçay's report69.
(b)

The Negotiations in Julv/Aueust 1955 Leadinp to the 1955

Trestv

8.49 Chad's Memorial focusses on the production, during the
meeting of 27 July 1955, of a map by Libyan rnilitary officers, showing the 1935
line as the boundary70. It then notes that, according to Ambassador Dejean's
report of the meeting:

"M. Ben Halim a reconnu ce matin en séance aue les accords
devrai t leur être appliqués. Toute difficulté mijeure est ainsi
exclueeA.
9,

8.50 On the basis of this record, the CM concludes that by these
actions "[le] Premier Ministre libyen reconnaissa[i]t la souveraineté française sur
le ~ j b e s t i ~ ~
As" .already pointed out above, the
entirely misses the meaning
of Arnbassador Dejean's report73. The map had not been produced in
connection with Libya's southern boundary at all, but rather with respect to
Libya's western boundary with Algeria. Ambassador Dejean was reflecting the
fact that he was carefdy following the French strategy not to refer to any line but
only to make a general reference to "actes internationaux en vigueur". In fact,
even at this stage in the negotiations, the Annex 1 iist had not yet been tabled by
France. As demonstrated earlier7q Libya did not know the content of the "actes
internationaux en vigueur", did not know whether in fact their application could
69

Sec. para. 3.54, above, and CM, Annex 266.
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CM.p. 136, para. 116.
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CM, p. 136, para. 116, and Annex 268.
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CM, p. 136, para. 118.
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Sec. para. 3.61, S., above.
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Sec. para. 3.23, et S., above.

produce a line, and certainly did not know where that line might be. So, on the
face of it, there was nothing to which Libya could acquiesce. And France
provided neither the texts nor even a mav showine where France believed the line
to lie75. This is the important point about the use of maps during these
negotiations: none were produced for purposes of discussing the boundary east of
Toummo.

-

8.51 As the Libyan Memorial has demonstrated, the 1955
negotiations essentially dealt only with the boundary west of ~ o u m m o East
~ ~ . of
Toummo, beyond agreeing that the matter should be examined in the future on
the basis of the international acts in force, the Libyans refused to discuss the
boundary since they were not equipped to do so, either in terms of information or
experts. In these circumstances the idea that Libya "acquiesced" in any line east
of Toummo is clearly unacceptable.
(c)

Libva's "Silence" at the ïïme of Chad's Admission to the
United Nations

8.52 The
suggests that, on the occasion of Chad's admission
to the United Nations, Libya was somehow bound to raise its claims as regards
the southern frontier; and that failing to do so constituted some sort of
acquiescence in the so-caUed 1899-1919l i r ~ e ~ ~ .
8.53 This is quite unrealistic. Such occasions are ill-suited to
raising controversial questions, particularly questions which the Assembly had
decided ten years earlier should be resolved by negotiations. Nothing in the
admission of Chad to the U.N. required a formal protest by Libya; and the
argument that Libya's absence of protest in some way constituted recognition of
the alleged 1899-1919 line is simply without substance. However, the
suggests that there were contemporaneous applications for admission which
disclosed political problems - Senegal and Sudan on the one hand, and Congo
(Léopoldville) on the other - and that the fact that in relation to those cases the
General Assembly delayed a decision on admission suggests, according to the
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with two maps in May 1955; %LM. para. 5.454, g m.,and Maps Nos. 91 and 92.

CM, that the time was equally opportune for Libya to have raised its frontier
problem with ~ h a d ~ ~ .
8.54 But of course those cases were quite different, and they did
not concern a potential frontier dispute. The federation between Senegal and the
Sudan (Fédération du Mali) had collapsed only one month before. Obviously the
General Assembly had to wait until the situation clarified. Once it became clear
that Senegal and Mali had to be treated as two separate States, they were
admitted as such, on 28 September 1960, only 8 days after the main resolution
admitting a group of eleven former French African temtones. Amongst this
group was Upper Volta (Burkina Faso). The fact that Burkina Faso made no
express reservation about its frontier with Mali did not preclude the parties from
bnnging their frontier dispute before a Chamber of this Court in 1986. As to the
Congo, the problem there was one of representation, for it was for a time unclear
which authonties had govemmental control.
8.55 A well-established practice in the United Nations makes it
clear that, in admitting new Member States, the General Assembly does not wish
to be embroiled in frontier disputes.
CHAPTERIV.

ELEMENTS RELEVANT TO ANY ARGUMENT Ol?
"CONSOLIDATION"IGNORED BY CHAD

8.56 As indicated earlier, the notion of consolidation of title rests
on an assumption of general recognition of such title. Thus, Chad's argument
immediately becomes suspect when it is realized that the reactions of important
parties - parties directly concemed in the matter of title and delimitation - have
been ignored.
S m o 1.~

The Attitude and Conduct of Great Bntain

8.57 It is clear that Great Bntain did not regard the line agreed in
the Anglo-French Declaration of 1899 as a temtonal boundary, or as an
acceptance of French title to the south of that line. Great Bntain so assured Italy
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CM,p. 321, para. 119.

in 1 9 0 2 ~ And
~ . Great Britain made the same view clear to France itself as late as
1 9 2 2 ~ ~Even
.
when the Anglo-French Convention of 1919 was concluded,
containing its famous "interpretation" of the 1899 line, the British position
remained the samegl. Moreover this position was based on clear legal advice, for
Malkin (Second Legal Adviser to the Foreign Office) advised:

"... the two Anglo-French agreements did not and could not affect

the rights of Italy in any temtory which belonged to her. The
question whether any of the temto to which those agreements
applied is temtory now belonging to taly depends of courEon the
question of fact as to how far Turkish sovereignty extended ."

7

8.58 The date of these communications, 1922-1923, is important,
for Chad now submits that:

"... à partir de 1913, la France exerça son autorité souveraine de
manière suffisante pour lui permettre juridiquement de consolider
son titre de souveraineté sur un territoire allant jusqu'à la liene
définie ave la Grande-Bretagne en tant que limite de sa sphere
d'influence !?3 ."
8.59 The argument now advanced by Chad is that this exercise of
French sovereignty over the whole area up to the 1899 line was consolidated and
established by 1 9 1 9 ~ ~The
. choice of 1919 arouses cunosity. Was it to allow the
Convention of 1919 to appear as a recognition of the extent of French effective
occupation? Or was it to avoid the effect of the League Covenant making
conquest by force illegal after 1919? The reasons for the choice must remain a
matter of speculation. What is clear, as a question of fact, is that France in no
79
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sense effectively occupied the borderlands in 1 9 1 9 ~ ~
For
. example, French forces
had withdrawn from Tibesti in 1916 and did not retum, even in minimal numbers,
until 1929.
8.60 But, even ten years after French forces first invaded the
borderlands in 1913, Bntain displayed no awareness of any such French title. To
the contrary, for Bntain the question was more one of the extent to which Italy
could prove it had acquired sovereignty over temtory inherited from the Ottoman
Empire. And there is no hint of any knowledge of, or acquiescence in, a French
claim of title based upon effective occupation.
8.61 Indeed, Bntain maintained this position even after World
War II. As seen earlier, the British map used by the Four Power Commission in
1947-1948 in fact showed a boundary corresponding more to the 1935 line than
the 1899-1919line8q Neither in the Four Power Commission nor in the debates
in the United Nations pnor to Lïbyan independence is there any hint of British
acceptance of or of acquiescence in the French claim of title87.
S ~ O2. N The Conduct of the Ottoman Emuire

8.62 The Ottoman Empire had protested against the 1899
Declaration in March and May of 1 8 9 9 ~and
~ , again in 1 9 0 2 ~ ~Moreover
.
the
Porte backed up its protests by reinforcing the Ottoman military presence in
Tibesti and ~ o r k o uso
~ that,
~ , at least until1913 when the Turks withdrew, there
could scarcely be any suggestion of either Ottoman "acquiescence" in the 1899
line or French occupation of the borderlands. Indeed, as shown on Mau LC-M
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LC-M 28

5191, the de facto line, dividing French and Ottoman forces in 1910, left virtually
the whole of the borderlands in Ottoman control. This is confirmed by the
Ottoman stance in the boundary negotiations, opened with France in 19101 9 1 1 ~ .The boundary proposed as a compromise line (thus greatly reducing the
Ottoman claims) by the
of Tripoli to the Ottoman authorities would have
left the borderlands almost entirely on the Ottoman side.
8.63 Thus, of "acquiescence" in the 1899,line by the Ottoman
Empire there is no sign at al]. On the contrary, al1 the evidence shows a
determined opposition to that line, backed up by the Ottoman military presence
right up to 1913 ( M ~ D
LC-M 28) when, due to the Italian invasion of Libya, the
Ottoman Empire became unable to offer further opposition. EssentiaUy, the
recognizes this, because it sees consolidation as occurring "à partir de 1913", that
is to say after the Ottoman withdrawal.
SECTION
3.

The Conduct of the Senoussi

8.64 In trying to demonstrate the consolidation of French title
and "acquiescence" in the so-caUed 1899-1919 line, the 9ignores the conduct of
the Senoussi. This omission is untenable in law for, as Chad itself says,
sovereignty lay with the Senoussi:
"Il est aisé de constater que ni la France ni la Grande-Bretagne,
après la Déclaration de 1899, ni la France ni l'Italie, a rès l'Accord
de 1902, n'acquénrent de droits souverains sur le B. .T. en vertu
de ces accords. En effet, h l'époque, et j u s q u g 1912, c'était la
Senoussia qui exerçait de tels droits sur la région ."

E

8.65 If Chad seeks to imply that, as from 1912 with the Treaty of
Ouchy, the Senoussi no longer mattered, because they lost their "sovereignty",this
is a misreading of that Treaty. For the Firman issued by the Porte and forming an
integral part of the Treaty recognized to the inhabitants of Tripolitania-Cyrenaica
"une pleine et entière a ~ t o n o m i e " ~Moreover,
~.
the Ottoman Empire did not
itself formally renounce sovereignty until the Treaty of Lausanne in 1923. Thus,
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- 388 whilst the Ottoman Empire and later Italy may have asserted claims to
sovereignty to these borderlands on the international plane, they did so fully
recognizing that title to the territory rested with the inhabitants, including the
indigenous Senoussi peoples inhabiting the borderlands. There existed a "duality"
of title, in the sense that, because the Senoussi lacked recognition as a State, it fell
to the Ottoman Empire and later Italy to assert and protect that title on the
international plane. But they did so at a time when title in the borderlands
actually lay with the Senoussi peoples.
8.66 In any event, irrespective of the formal status of the
Senoussi, the Senoussi peoples were the indigenous population of the
borderlands, fighting to retain their sovereignty, and so their "acquiescence" in the
French claim of title was vital. Even on Chad's thesis that the borderlands were
"occupied", such occupation had to be, in the words of Judge Huber, "the
continuous and peaceful display of actual power"95. And, if the French
proceeded by way of conquest, no title could have been acquired by France unless
and until the territory was completely subjugated and formally annexed, which
never happened.
8.67 Far from "acquiescing", the Senoussi peoples foight the
French tooth and nail; and this struggle continued afier the Ottoman withdrawal
in 1 9 1 3 ~ ~
So. the most fundamental element in any title based on "acquiescence"
is entirely lacking.
S m o 4.~

The Conduct of France

8.68 It is not suggested that "acquiescence" in the French claim
must be sought in the conduct of France itself. But consistency is certainly
expected. Without consistency, the French view of its title and the aîleged 18991919 boundary would lack credibility: in consequence, Chad's own claim, being
denved from that of France, would lack credibility.
8.69 The current thesis advanced by Chad is goJ that the 1899
Declaration as "interpreted" by the 1919 Convention established a frontier, but
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-., p. 857. Emphasis added.
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See, para. 5.35, g S., above; sec, also, LM.para. 4.173,5%.

rather that those texts established a line which France converted into a true
frontier by virtue of its "occupation" of the borderlands, between 1913-1919~~.
8.70 The fact is that this was never the thesis advanced by
France. The French thesis rested solely on the treaties, never on French
effectivités; effectivités was never a French argument dwing the 1935
negotiations. The French thesis was stated in terms of the treaties then in force
by France's representative before the United ~ a t i o n s and
~ ~ ;it was once more
stated in those terms by France to Libya itself during the negotiation of the 1955
Treaty. The advice of the French Governor-General of the A.E.F., which was
certainly followed, was to:

"... éviter toute discussion sur le tracé des frontikres. 11 semble que

cette question ne devrait &treévoquée dans les accords que pour
poser le principe d'une délimitation sur le terrain à entreprendre
dans I'aGnir, mais en prenant pour seules h a e s les traités en
vigueur à la date de la creation de 1'Etat Libyenyy."

"Pour seules bases"! This advice was inspired, in part, by the concem that Libya
might invoke Italian effectivités during the 1955 negotiationsloO.
8.71 France precisely followed this advice. The 1955 Treaty
contained no map, no line and no reference to any effectivités by France that
purportedly converted the so-called 1899-1919 line into a true boundary. On the
contrary, Article 3 of the 1955 Treaty referred only to "les frontières ... [qui] sont
celles qui résultent des actes internationaux en vigueur ..."101
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8.72 It is clear that the basis of title on which Chad now relies is
not the basis upon which France relied, and certainly at no time did France argue
or dernonstrate this basis of title to Libya during the 1955 negotiationslo2.
8.73 There are yet two further inconsistencies apparent in
French conduct. The 1955 Libyan Petroleum Law and Petroleum Regulation No.
1 were accompanied by an officia1 map, Map No. 1, signed by a Minister of the
Libyan Government, s h o w g a boundary that was a the so-called 1899-1919
line; and this occurred only four days after Libya signed the 1955 Treaty. This was
an important law adopted by Libya and widely known and publicized. Yet France
neither commented on nor protested against these official acts of Libya 103.
8.74 A second, cunous inconsistency arose in 1956. A FrancoLibyan Frontier Demarcation sub-committee met on 17 November 1956. The
French delegation insisted on considering only the stretch of frontier between
Ghadamès and Chat. They refused a Libyan request to review the frontier as a
wholelo4. This meeting, it must be emphasized, was to explore the problems of
demarcation of Libya's boundary with Algeria; and demarcation presupposes a
pnor agreement on delimitation. Yet if, as Chad suggests, there had been
agreement on delimitation in 1955 for the boundary east of Toumrno, why would
France refuse to discuss demarcation there as well? It seems evident that in 1956,
as in 1955, France stiil did not want to face up to a negotiation with Libya to
delimit its southem boundary. In fact, as has already been mentioned, the
political climate for doing so was very bad indeedlo5.
SECTION
5.

The Conduct of Chad itself

8.75 The conduct of Chad likewise raises an issue of consistency
rather than "acquiescence". It has to be emphasized that the current thesis of
Chad had never before been publicly expressed, prior to the deposit of Chad's
Memorial.
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8.76 The year 1966 saw the Libya-Chad ~ c c o r d l ' in
~ which,
although Article 1 referred to the frontiers between ihe two States, no reference
was made to the 1955 Treaty. The 1972 Libya-Chad Agreement of Friendship
and ~ o - o ~ e r a t i o n
said
~ ' nothing
~
whatever about frontiers or of Libya's presence
in the borderlands, which had recently occurred following the Tombalbaye letter.
And the 1974 Protocole d'~ccordl'', over a year after Libya had strengthened its
presence in the borderlands, reflected the phiiosophy of the two States in its
Article 2:
'The frontier between the two countnes is a colonial conception in
which the two peoples and nations had no hand, and this matter
should not obstruct their cooperation and fraternal relations!'
8.77 No protest came from Chad at the tirne over Libya's
presence in the borderlands and the events during the period suggest that
relations between the two States were good109. As late as 1974, there was no hint
of the present Chadian thesis. To the contraxy, it appeared as though the two
States would in due course negotiate anew, free from the colonial legaq and the
complex treaties and arguments of colonial provenance on which Chad now
relies. This aim had already been reflected in the 1972 Tombalbaye letterIlo.
8.78 Finally, on 26 September 1975 General Malloum, the
Chadian militasr leader, referred to the presence of Libyan troops in what he
descnbed - at least according to press accounts - as Chad's tem.toory This was the
first official, public recognition by Chad of such a fact; but it was not a protest to
Libya, and no reference was made to the legal basis on which the tenitory was
allegedly claimed to be Chadian. Then, in August 1977 came an abrupt change:
Chad placed the matter before the O.A.U.; and finally, one year later in February
1978, Chad brought a complaint before the Security ~ o u n c i l ~ lItl .was then that

a.
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a .

Chad explained its legal thesis, the basis of its legal claim to the territoV1l2. This
was the strict "treaty-thesis", exactly like the thesis France itself had developed
before the Ad Hoc Political Committee in 1950. No mention was made of French
effectivités converting a line dividing spheres of influence into a tme bounday or
of the line itself providing the legal basis for the boundary claimed by Chad. Chad
put fonvard then exactly the same thesis that had failed to convince the General
Assembly in 1950 and had led to the cal1 to negotiate in G.A. Resolution
392(v)li3.
8.79 Thus, surveying Chad's own conduct as a whole, it scarcely
seems like "acquiescence" in the original French theds, based on the
establishment by treaty of the so-called 1899-1919line.
8.80 It took 18 years for the thesis presented to the U.N. to
emerge from Chad, and even then Chad did not take the view it now takes of the
basis of French - and therefore Chadian - title. One is left with the suspicion that,
but for the civil war in Chad, that thesis would never have emerged at au, and that
Chad would have stayed with the commitment expressed in the 1974 Protocole
d'Accord, namely to leave aside the legacy of colonialism and resolve any dispute
on the basis of cooperation and fraternal relations.
CHAPTER V.

CONCLUSIONS

8.81 It is thus apparent that Chad's argument of the
"consolidation" of the 1899 line into a true boundary, on the basis of French
effectivités and general acquiescence, is a myth.
8.82 It was never advanced by France itself as a basis of title, for
France asserted that a boundary existed on the basis of the treaties as such. It was
a thesis that Italy did not accept in the 1920s and 1930s, and that the United
Nations did not accept in G.A. Resolution 392(V). It was certainiy not acquiesced
in by Libya, for France denied to Libya the knowledge - of the treaties, of the
effectivités relied on, and of the supposed line itself which would have been
essential to any genuine acquiescence by newly-independent Libya.

-
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8.83 Moreover, the attitude of various other parties, highly
relevant to any argument of general acquiescence, is in contradiction to Chad's
"consolidation" thesis. Great Britain did not share it; the Ottoman Empire
actively opposed it, as did the Senoussi; and even in the conduct of France and
Chad themselves there is no sign of adherence to this thesis.
8.84 The reason why the thesis was never advanced earlier must
remain a matter of speculation. One reason - perfectly consistent with the facts may be that French effectivités were insufficient to establish title and certainly to
identify a precise boundary. Another reason may be that France understood
perfectly well that, after 1919, it was precluded by law from acquiring title by
conquest. Still another reason may be France's awareness that in 1935 France
and Italy had settled Libya's southern boundary and that, in the light of the failure
of that boundary to take effect, the situation revened to the status auo ante: the
existence of no conventional boundary east of Toummo, as the French
Government had informed the French Parliament in the 1935 Treaty's &&?&
des motifs, making short shrift of the "consolidation" argument as of 1935. The
reason why Chad now advances this thesis is for Chad to explain and justify, and
that is not done in Chad's Memorial.

- 395 PART IX

THE PROCESS OF DEïERMINING THE BOUNDARY
IN THE PRESENT CASE
CHAPTER 1.

INTRODUCTION

9.01 The task of attribution of temtory in an area of temtory
subject to the competing claims of two States, which is an accepted judicial taskl,
presupposes that, as a part of that judicial task, a line can be drawn. It will be that
line which separates the temtory of one claimant from the temtory of the other,
based on the Court's assessment of the limits within which one State or the other
has proved the better title.
9.02 Certainly in many cases the task of identifjmg an actual line
of delimitation does not arise, for the nature of the disputed temtory is such that
the boundary is a natural boundary, a boundary which is self-evident once
attribution has been decided. This is most clearly the case with a disputed island.
Once sovereignty over the island is decided, the boundaries are, as it were,
dictated by nature2. But conceivably other natural features could facilitate a
Court's task. A river, or a mountain divide, might, for example, produce an
obvious boundary once the issue of title is decided3.
9.03 The present case is undeniably more difncult. The area of
the borderlands that is subject to dispute in the present case contains no obvious
line of delimitation, dictated by the physical features of the terrain once title is
decided. Nevertheless, in a situation such as the present where no conventional
boundary exists, the Court's judjcial responsibility remains. Clearly it must
establish a delimitation de novo. But this does not thereby become an arbitrary
exercise, and certainly not a decision ex aequo et bono. For the Court has at its
disposal certain fundamental mies of law which can, and must, be applied taking
1

Sec, Pan II, Chapter II, above.

2

& Chapter II, below, for a discussion of such particular cases as the Island of Palmas

Case.the Cliooerton kland Case, and the Minquiers and Ecrehos Case.
3

S-,for example, the Case C o n m i n E t h eBoundaw between British Guivana and Brazil,
decided by the King of Italy, 6 June 1904: R.G.D.I.P., 1904, Doc. 18-20; Repertow of
International Arbitral Juris~nidence,Dordrecht, Ed. Coussirat-Coustbre and Eisemann,
Vol. 1, 1989, pp. 84-86. Having found that "not even the limit of the w n e of temtory
over which the right of sovereignty of one or other of the hvo Parties may be held to be
established can be hed Mth precision', the Arbitrator nonetheless established a line "in
accordance with the lines traced by nature'.

account of the whole history of events, the documentary record, the proven facts
of the case, and the evidence of the conduct of the interested parties including
both their treaty-practice and their proposals for treaties whether or not a treaty
in force finally emerged £rom those proposals.
9.04 in short, the Court is not faced with a tabula rasa. Complex
as the task may be, there remains a concrete task of applying law and fact so as to
determine the limits within which each Party has shown, and can legitimately
claim, the better title4; and the respective limits of the territory of each Party can
be depjcted by a Iine. The only specific limitations on the Court, peculiar to this
case, are perhaps three:

-

Both Parties agree the critical date is 1951, the date of
Libyan independence;
Chad claims as successor to France; its title is entirely
derivative; and it can have no better claim than France itself
could have had;

in the 1955 Treaty, France sought to rely exclusively on a
supposed conventional line, and disclaimed any title
acquired on the basis of colonial effectivités5.

This last point is, in Libya's submission, of the greatest significance. It
demonstrates that France was fully aware of the weakness of any claim based on
effectivités. France must have known that, even by reference to the classical, 19th
Century requirements of effectiveness, the very limited evidence of the French
military presence in the borderlands prior to 1919 (and it was an exclusively
military presence) would be wholly inadequate. There is a fundamental failure of
proof in the CM to establish French title to any part of the borderlands prior to
1919, let alone thereafter, the onus being on Chad to show that France's
northward expansion into the borderlands starting in 1913 had generated a legal
4

As regards this concept, % para. 9.13, below, and fn. W.

5

%analysis of the 1955 Treaty in Pan III, above, and the specific discussion of this point
in Pan V, staning at para. 5.03. That France sought, quite deliberately, to exclude
reliance on effectivith is clear from the advice given to the French Foreign Minister by
the Govemor-General of the AEF. The negotiations were to be conducted "en prenant
pour seules bases les traités en vigueur A la date de la création de I'Etat Libyen"; Letter of
2 May 1955,&L French Archives Annex, p. 169. See,para. 8.70, abwe.

title to this region (and an international boundary) by 1919. Moreover, France
would have been aware in any event, given the legal obligations France had
accepted under the Covenant of the League and the Pact of Paris, that French
military activities in the borderlands after 1919 against continued armed
resistance persisting into the 1930s were wholly illegal and could not generate a
legal title.

CHAPTER II.

THE CRlTERlA TO BE APPLlED

S ~ O1. N Prioritv of Title (Prier in Temwre, Potior in Jure)
9.05 The notion that the law protects, and favours, a pnor title is
a principle basic to al1 legal systems. It is grounded in those same considerations
that argue for stability as a primary objective of any legal system.
9.06 Thus, in the Case conceming Sovereimtv over the MD of
cravairola6, the Italian claim was preferred, firstly, because Italy had established
a title based on the acquisition of the temtory by communes as early as 1367, so
that, in the absence of proof by Switzerland that such title had been displaced,
that title prevailed. So also, in the Island of Bulama case7, the Portuguese claim,
based partly on discovery and panly on occupation and settlement dating from
the beginning of the 18th Century, was preferred to the British claim denving
from alleged cessions by native chiefs dating only from the end of the 18th
Century. The decision in the C l i ~ ~ e r t oIsland
n
case was based on the. same
principle8.

9.07 in the present case, if that same principle is applied by
comparing the two titles, the conclusion is inescapable: the pnor title in the
borderlands attaches to Libya.
6

ItalvlSwitzerland. Arbitral Awmd of 23 Se~tember1874: as translated by Moore, &&

m.Vol. II, 2028-2047; Repertow of International Arbitral Jurisvmdence, Dordrecht,

Ed. Coussirat-Coustere and Eisemann, Vol. 1, 1989, pp. 66-74. Somewhat similar
reasoning can be seen at work in the Grisbadarna Case, Nowav/Sweden, Award of 23
October 1909, P.CA, Scott, J.B.: The Haeue Court Reports, New York City, Oxford
University Press, 1932, p. 121, for the Court fomulated the dinum that "in the law of
nations, it is a weii-established p ~ c i p l ethat it is necessary to refrain as far as possible
from rnodifying the state of things existing in fact and for a long time" (at p. 130).
7

PortuealfGreat Britain. Award of 21 Avril 1870, by President Ulysses S. Grant, Reoertoy
of International Arbitral Jurispmdence, Vol. 1, pp. 77-78.

8

Cliooerton Island Case, 9. p. 1105.

a.,

(a)

The Title of Libva

9.08 As demonstrated in Libya's Memorial, there can be little
doubt that a valid title vested in the Senoussi before the Anglo-French
Declaration of 1899, and even before the French reached Lake chadg. Indeed,
this is not contested by Chad. As Chad says in its own Memorial:
"Il est aisé de constater que ni la France, ni la Grande-Bretagne,
après la Déclaration de 1899, ni la France ni l'Italie, a rès l'Accord
de 1902, n'acquérirent de droits souverains sur le B. .T. en vertu
1912, c'était la
de ces accords. En effet, à i'époque, et jusqu'
Senoussis qui exerçait de tels droits sur la région f i p l.*

1

Thus, on Chad's own thesis, there was a prior Senoussi title; so this question
becomes one of deciding the limits - that is to say the geographical limits - within
which this title was displaced by a new French title. And this in tum requires clear
evidence that the French title was effectively, and validly, acquired.
9.09 The factual evidence has been sumeyed in detail in Part V
above. At this juncture it will suffice to recall that French penetration into the
borderlands north of 1YN latitude began only in 1913-14; that it was an entirely
military penetration concentrated on four oasesll; and that, prior to 1913, 15"N
latitude broadly had marked the limit of French penetration. Indeed, the French
negotiations with the Senoussi in 1911 seemed to have adopted the same limit,
marking Arada as the limit of the French airns12.
9.10 Only with the withdrawal of the Ottoman gamsons £rom the
borderlands, completed in March 1913, did France begin to penetrate north of
1S"N latitude, succeeding only gradually against the indigenous Senoussi tribes,
weakened by the Ottoman withdrawal. But this "success" was represented by a
minuscule military presence; and in Tibesti the posts at Zouar and Bardaï, only
occupied in 1914, were quickly abandoned in the face of Senoussi resistance, in
August 191613.
Sec. especially, LM, paras. 3.44-3.71 and 4.78-4.112;sec, also, Part V, above.
l0

CM.p. 254, para. 177; s-, also, CM.p. 19, para. 12.

l1

Confirmed, CM, p. 251, para. 161. But note that two of these four oases (Djado and Aïr)
lie well to the east of the borderlands: s para. 5.19, above, and Mau LC-M 38.

l2

See. LM, paras. 4.156-4.157.

l3

S-,para. 5.25, ett., and 5.47, gt.,above.

9.11 It must also be recalled that, at least until 1913, the Ottoman
Empire maintained on the international plane claims to sovereignty that coexisted with the indigenous Senoussi claims of title to territory14. This "coexistence" of sovereignty and title flowed from the fact that the local rulers
accepted the Ottoman sovereignty: they accepted that they were vassals of the
Sublime portelS. This was certainly true of the Senoussi, who allied with the
Ottomans and fought under their flag. The report of Muhammed Basala in
189416 revealed the significance httached to the Imperia1 firman by the local
rulers; and in the borderlands there is cIear evidence that Ottoman protection
was sought and allegiance to the Ottoman Empire was accepted17. Of course,
the Ottoman hinterland clairns extended far south of the borderlands18. But the
fact that, at least so far as the borderlands were concerned, these were not mere
"paper" claims is evidenced by the presence of Ottoman civil and military
authorities in the borderlands between 1908 and 1913, acting in CO-operationwith
the ~ e n o u s s i ~It~was
. this Ottoman presence, which encountered no resistance
from, and was indeed welcomed by, the Senoussi and the local tnbes, that brought
about the modus vivendi with France between 1910 and 1913, based on 15'N as a
de facto de1imitation20.
-9.12 Thus, at least in the borderlands, Libya has a good and valid
title (and indeed a prior title), based not only on the title of the Senoussi peoples,
but on the assertions of sovereignîy on the international plane by the Ottoman

14

See. LM, paras. 5.49-5.55and paras. 5.74-5.82,and, for the Franco-Ottoman negotiatiow

on a boundary behueen 1910-1911,see, LM,paras. 5.111-5.116. Sec, also, LM. paras.
5.134-5.149,for a detailed a w u n t of the legal effect of the 1912Treaty of Ouchy.
l5

S-,LM.paras. 4.70-4.72and 4.80-4.81.

16

LM.paras. 4.123-4.125.

l7

&L paras. 4.127-4.134.

l8

For a map showing the Ottoman Claim, sec, Mao LC-M 1, referred to at para. 1.07,
above.

19

also
S-,LM, paras. 4.127-4.134,and Map No. 53,refemed to in LM.para. 5.116;
Mao LGM 28 referred to at para. 4.139,above, and Mao LC-M 41 referred to at para.
5.24,above.

20

L&paras. 4.140-4.146. &,also, paras. 5.30-5.32,above, and in particular the passage
uted at para. 5.30 conlïming the woperation between
from p. 179,para. 13.5of the
the Ottoman tniiitary and civil authorities, on the one hand, and the Senoussi, on the
other hand, during this period.

Empire, coupled with the effective exercise of that sovereignty by Ottoman civil
and militaxy authorities during the penod from 1908 to 1913.
9.13 Nor was this title waived or prejudiced by Italy after 1912.
Italy's protests against the Anglo-French 1919 convention2', and the various
Italian proposals to France for delimitation during the period 1920-1934~~,
testify
to the continuing validity of the Ottoman/Senoussi claims. Libya thus inherited a
complex, but clear and continuous title to the temtory. The consequence is that
the onus lies on Chad to prove a better title inherited from France and, since the
indigenous Senoussi title and the Ottoman title clearly pre-date any possible title
claimed by France, the presumption of validity must favour the earlier titles23.
Inevitably, therefore, one must turn to the evidence advanced by Chad to support
this "replacement"of the original title by a newer, French title.
(b)

The Title of Chad

9.14 The claim of title by Chad is entirely derivative. It is a claim
by way of succession to France, and Chad does not pretend that the claim rests
upon conduct by Chad itself, post-independence. Indeed, the matter could not be
othenvise, for Chad agrees with Libya that the operative, critical date is 1951,
prior to Chad's own independence.
9.15 It follows, therefore, that in making a derivative claim Chad
cannot claim a better title than France itself possessed. Nor can Chad support
that claim by arguments that would have been denied to France, for Chad cannot
both put fonvard what is in essence a French c l a h and, at the same time, utilize
arguments incompatible with the French claim. Thus, insofar as the French claim
21

See,para. 4.204, g
t S., above.

22

See, LM.paras. 5.247-5.257, and illustrative maps.

23

The present case is clearly one which depends upon the relative strength of the titles (the
"better" title). For discussion of this well-established concept see Island of Palmas Case,
S.&., p. 839 ('superior' title); Rann of Kutcb Case, op.
p. 518 @o Lagergren).
And,
the Judgment of the P.C.I.J. in the &al Status of Eastern Greenland,
Judement. 1933, P.C.I.J. Series AIB No. 53, p. 46: "In most of the cases involving claims to
territorial sovereignty which have come before an international tribunal, there have been
two competing daims to the sovereignty, and the tribunal has had to decide which of the
two is the stronger."
aiso, the Judgment of the present Court in the Minauiers and
Ecrehos Case, 9. p. 67: T h e Court, being now called upon to appraise the relative
strength of the opposing claims to sovereignty over the Ecrehos in the light of the facts
wnsidered above, finds ... that the sovereignty over the Ecrehos belongs to the United
Kingdom." Sec. generally, Munkman, 9. p. 70.

a,

a,

a,

-

rested on the 1955 Treaty which is also Chad's claim under Chad's first t h e ~ r y ~ ~
- it was France's contention that any boundary derived exclusively from the
treaties enumerated in Annex 1 to the Treaty. That contention involved a clear
rejection of any claim based on France's colonial effectivités. Accordingly, Chad
cannot now advance a purely derivative claim based on arguments totally
inconsistent with that French position; and it follows that Chad's second theory25
which is based on French effectivités in the sense that these acts of possession
and control are argued to have "converted" the so-called 1899-1919 line into a
true boundary line - is inadmissible; as indeed is Chad's third theory, which relies
on French effectivités as an autonomous basis for claiming the 1899-1919 line.
These contentions as to the inadmissibility of Chad's second and third theories in
the light of the basic French position that any boundary derived exclusively from
the treaties listed in Annex 1to the 1955 Treaty are of course without prejudice to
other Libyan arguments already developed in this Counter-Memonal that Chad's
second and third theones are simply not sustainable on the facts.

-

9.16 Yet this inconsistency is not the only difficuity faced by
Chad. For there is the additional difnculty that Chad recognizes that a pnor title
to the temtory of the borderlands vested in the Senoussi (and thus that the
temtory was not terra nullius); and yet Chad argues as if France was entitled to
occupy the temtory, as if the temtory were in fact terra nullius. It is
understandable that Chad would not wish to portray the French penetration into
the borderlands for what it was - military invasion prohibited by international law.
And, clearly, Chad's reliance on the theory of "consolidation of title"26 is
essentially designed to avoid this difficulty. It is evidently Chad's hope that, by
invoking the theory of "consolidation" based on a supposed acquiescence in the
French conduct, the fundamental defects of that conduct can be overlooked. In
fact that cannot be done. As we turn to consider the further critena to be applied
by the Court, it will become obvious that France never established effective
possession in the borderlands; that such military penetration as did occur was not
only not "peaceful" possession, but actually illegal, armed invasion; and that the
international community did not, and legally couid not, acquiesce in any claim of
title denved from such conduct.

*4

Sec. Pan III, above.

25

&,Pari IV, above.

26

&,Pari VIII, above; sec, also, para. 9.30, g
t a.,
below.

S m o 2.~

The Cnterion of "Effective"Possession

9.17 Whatever may have been the law in previous centuries,
there can be little doubt that at the beginning of this century, when France moved
northwards into the borderlands, absent a treaty of cession the law required
effective occupation in the sense of a "continuous and peaceful display of State
a~thority~~
It "is. certainly true that "effectiveness" is a relative concept, so that
the degree of State authority and activity required will Vary with the nature of the
temtory2? less wiU be required of a State in an uninhabited temtory than in a
populated temtory. That being so, it is nevertheless true that, even in relation to
uninhabited or sparsely-inhabited temtones, such as the Courts have dealt with in
the Eastern Greenland
or the Minquiers and Ecrehos case3', the law
has required some evidence of civil administration of the temtory.
9.18 Practice and doctrine have long recognized that military
control of temtory alone will not be considered as "effective" occupation. In his
classic treatise, 'The Law of Nations", published first in 1758, Emeric de Vattel,
though not directly addressing the issue, pointed out at page 208 that recognition
of sovereignty required that the State had "really taken actual possession, in which
it had formed settlements, or of which it makes actual use ...N~'. The rationale of
the rule is stated by de Vattel to be that the Law of Nations permits appropriation
of land only to the extent that nations "have occasion for" it, and will not recognize
"more than they are able to settle and c u l t i ~ a t e " ~ ~ .
9.19 In the 19th Century, the same position was often expressed
in terms of the requuement of the sovereign Power to afford security to life and

a,

27

Island of Palmas Case, a. p. 870.

28

Sec. Lindley, M.: The Awuisition and Govemment of Backward Territorv in
International Law, London, Longmans, 1926, p. 159; and, s s generally, Ago, R.:
reuuisito dell'effetivita occuoazione in diritto internazionale, Rome, Anonima Romana,
1934.

29

Judement. 1933, P.C.I.J.. Series AIE?.No. 53.

31

De Vattel, E, as translated by Chitty: The Law of Nations, London, Stevens. 1934.

32

In subsequent penods, such prominent writers as Phillimore, R.: Commentaries u w n
International Law,London, Buttenvorths, 3rd ed., 1879-1889 (4 Vols.), p. 120, PinheiroFerreira, S.: Notes on G.F. des Martens, 1831, p. 37, and Twiss, T.: The Oreeon Ouestion
Examined. London, Longman, Brown, Green and Longmans, 1846, pp. 169 and 295,
reiterated the same view.

proper$3.
It is clear that the establishment of a few military installations spread
over a large temtory will not satisfy this requirement; The most thorough review
of relevant State practice in the 19th Century and before is found in M. Lindley,
The Acquisition and Govemment of Backward Temtorv in International Law
( 1 9 2 6 ) ~ ~ This
.
study directly addresses the relationship between effective
occupation and the maintenance of military establishments and concludes that
the concept of effective occupation, as defined by niles of international law, must
be considered independently of strictly military concerns. As Lindley writes:
"It is, however, becoming generally recognized, from the abstract
point of view, that the physical power of exclusion is not an
essential element in possession, and, so far as territorial sovereignty
is concemed, the mere building of forts ... is not by itself either a
sufiïcient compliance with the c o n g p of effective occupation,
nor, in general, a necessary part of it .

9.20 It must be borne in mind that the borderlands were
populated by indigenous tribes and are not at ail comparable to uninhabited
islands, for example. Although it has been recognized that the standards for
effective occupation will Vary for inhabited and uninhabited tem-tones, the
presence of scattered militas, posts would not fulfil the requirement of effective
occupation in an area such as the borderlands.
9.21 Libya knows of no case where a purely military authority,
divorced from any civil administration, has been held to be a sufficient display of
State activity. And such a requirement of a display of govemmental - as opposed
to military - authority would conform to the law of recognition. For States will
accord recognition as sovereign over temtory to those authorities that display the
capacity to fulfil the obligations of a State in respect of such tem.tory. It is the
nature of those obligations which dictates that they cannot be fuiîïiied by military
power alone. The Parties are in complete agreement on this point. Chad devotes
Part III of Chapter 2 of its Memonal to sustaining the proposition that
"L'occuvation militaire ne confère vas de titre".
9.22 Moreover, in relation to the borderlands the question need
not be dealt with in abstract terms, for it is clear that there was an administration
33

Annuaire de l'Institut de Droit Intenational. 1888, p. 201, g
i 3.
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Lindley. oc. @.
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Ibid p. 140. (A copy of this page is attached as

LC-M 48.)

of the territory in existence prior to the French invasion. As has been
dern~nstrated~
the
~ , Senoussi provided education, ieligious and Secular, watersupplies and facilities for caravans, and settled disputes, imposed taxes and
organized defence. It can thus be assumed that this pre-existing, rudimentary
administration of the temtory represented a minimum standard of effective
control to which a powerful European State, like France, had to conform if it
sought to substitute its own administration. In addition, as pointed out in Part V
above, the Ottoman occupation of the borderlands was not purely military in
nature, a point that Chad con ce de^^^; and the local authority installed by the
Ottomans was the Kaimakam, a civilian authority.
9.23 In fact, however, the evidence discloses that France never
even attempted to match or duplicate this rather minimal level of administration.
In the crucial period 1913-1919,when Chad argues that French "consolidation" of
its title was achieved by occupation (effectivités), the picture which emerges is the
following38:
Borkou

One company (the 7th), centred on Faya, with posts
at Aïn Galakka and Gouro.

Ennedi
Ounian~a

One company (the Rh), centred on Fada, with a post
at Ounianga Kebir.

T

Bardai abandoned by the French in 1916, after two
years of temporary occupation, and not re-occupied
until November 1929.

SECTION
3.

a

The Cntenon of "Peaceful"Possession

9.24 The emphasis on peaceful possession, which is to be found
in Judge Huber's award in the Island of Palmas
is accepted as a correct
statement of the law. It is the peaceful character of occupation which
36

LM.paras. 3.44-3.50.
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See. para. 5.30, g~eq.,
above, and CM.p. 179, para. 135.

38

Sec. Part V, above. n i e source of thii information is the Histoire Militaire de I'Afriaue
Euuatoriale Franmise, OJ.&,pp. 458-459. (EThibit LC-M 13.)

39

Island of Palmas Case, OJ.
p. 857: "the continuous and peacehil display of actual
power in the contested region".

a,

distinguishes it from conquest: the first remains a valid mode of acquiring title, the
second does not. In the requirement that possession be "peaceful" one sees a
reflection of the requirement of effectiveness (for an opposed occupation will
rarely be effective), and perhaps also an embryonic link with the right of seifdetermination. Thus a valid title presupposed an acceptance of the presence of
the occupier by the indigenous people.
9.25 In the case of the borderlands there is clear evidence of
continued, armed resistance to the French invasion by the indigenous peoples
starting in 1913 and continuing into the 1920s, and even into the 19305,
particularly in ~ibesti~'. Certainly, the degree of resistance offered decreased,
for the Senoussi had to divert their efforts towards meeting the Italian threat in
the north. But the very fact that the French penetration into the borderlands was
penetration emphasizes the fact that jt was not peaceful.
a
9.26 Indeed, the facts of the present case suggest an interesting
paradox. In the late 1920s and early 1930s, Italy was engaged in constant armed
conflict with the Senoussi peoples within Tripolitania and Cyrenaica following the
denunciation by Italy, on 1May 1923, of the al-Rajma Treaty of 25 October 1920,
whereby Italy had acknowledged a very large measure of autonomy to Emir Idris
(Head of the Senoussi Order) in Qrenaica41. This was in pursuance of the
Italian policy of seeking to assert colonial control over the southern reaches of
Tripolitania and Cyrenaica, the Italian colonial administration and authority
having hitherto been confined to the coastal strips of these two provinces.
Simultaneously, and partly as a consequence of, or in anticipation of, Italian
moves into Fezzan, the French decided to occupy Tibesti, encountenng
detemined resistance from the Senoussi peoples in doing so.

9.27 The paradox is that both colonial Powers (Italy and France)
were simultaneously, but for widely differing reasons, intent upon crushing
Senoussi arrned resistance to colonial d e . The significant difference between
the two situations is of course that Italy was seeking to assen its authority in
territory (Tripolitania and Cyrenaica) over which it had undoubted sovereimtv by
virtue of inheritance from the Ottoman Empire and as a result of the Treatv of
4O

Sec. Pan V, above, and

ms LC-M43,47 and 48 referred to at paras. 5.38,5.52 and 5.60,

above.

See.LM. paras. 4.1764.182and paras. 5.240-5.246.

Ouchv, the Treatv of London and the 1923 Treatv of Lausanne; whereas France
was seeking to assert its authority in the borderlands. an area in which (as Chad
itself admits) the Senoussi exercised undoubted authoritv and control urior to the
French northward movement in the 1920s and an area to which las France well
knew) bath the Ottoman Empire and Italv (as its successor) asserted title. But
what the facts above al1 demonstrate is that the French "occupation" of Tibesti in
1929-1930 was far from peaceful in the sense that it encountered continuing
resistance from the Senoussi and' local tribesmen, and that large parts of the
borderlands (particularly in Borkou and Ennedi) still lay outside French authonty
and control at this time42. The criterion of "peaceful" possession of the
borderlands by France was thus not met even in 1929-1930, far less in 1919. Nor
was the French "occupation" continuous. This is particularly evident in Tibesti,
for France withdrew £rom there between 1916 and 1929.
S m o 4.~

The Criterion of Leealitv Supplied by the Inter-Temporal

Law
-

9.28 The Chadian claim to the "effectiveness" of the French
occupation of the borderlands cannot be detached from the question of the
legaliiy of those acts of occupation. Certainly for a court the maxim ex iniuria ius
non ~ r i t u must
r ~ ~operate as a criterion by which the legal effects of conduct
-must be judged, the more especially where the rule of law breached by the
conduct is a rule of jus coeens.
9.29 In its ~ e m o r i a lLibya
~ ~ , has demonstrated that, from 1920,
France was under a binding legal obligation not to acquire temtory by resorting
to ~ a r It~must
~ therefore
.
follow that military conquest, contrary to the League
Covenant and the Pact of Pans, could not thereafter generate a valid title to
temtory. And, on al1 the evidence, it cannot be said that France had effectively
occupied any territory north of approximately 15"latitude prior to 1920.
42

Sec. paras. 5.69-5.95 above (especially, paras. 5.75-5.92).
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& Jennings, R.: "Nullityand Effectiveness in International Law",Essavs in Honour of
Lord McNair, London, S t e m , 1965, pp. 72-74.

LM.para. 6.44, g 3.
45

The notion that any such legal obligations afforded no protection to entities nor Member
States of the League, or non-parties to the 1928 Pact, is unacceptable and irrelevant: for
if Italy had succeeded to the claims and titles of the Ottoman Empire, Italy was fully
protected by those obligations.

SECTION5.

The Relevance of Recognition or Acquiescence in the French
Claims of Title

9.30 The law imposes certain limits on the relevance of evidence
of any claimed "recognition" or "acquiescence". Certainiy such evidence has ijttle
relevance to any claim based on effectivités, in the sense that what conduct can be
proved, to the satisfaction of the Court, is a question essentially of fact. Thus,
what matters for the Court is the evidence of the facts, and if such evidence really
does not exist, its lack cannot be compensated by the so-called "recognition" by
either Italy pre-1939, or by States in the United Nations post-war. And, in any
event, this Counter-Mernorial has shown that there was, in fact, no such
"recognition" or "acquiescenced6. It has been suggested earlier that one reason
for Chad's preference for "consolidation", as the basis of French title, lies in the
lack of real, factual evidence of effective, continuous occupation, and that Chad
seeks to avoid this defect by relying on a supposed recognition or acquiescence so
as to overcome the absence of real evidence as to the facts, or to disguise the fact
that such factual evidence as exists negatives any claim that France had achieved
effective, continuous occupation of the borderlands prior to 1929-1930, far less by
1 9 1 9 ~ ~In. this context, it is worth bearing in mind the cautionas. observation
that "the process of consolidation cannot begin unless and until actual possession
is already an accomplished f a ~ t " ~ ~ .
9.31 Finally, it must be noted that once the French invasion of
the borderlands is characterized as illegal by reference to a n o m of a jus coeens
character, that conduct becomes a nuiiity. The iiiegality of the conduct cannot be
"cured"by acts of recognition or acquiescence on the part of other States49

.

46

Sec. Pan VIIl, above.

47

See, para. 9.16, above.

48

Jennings, R.: The Acquisition of Territow in International Law, Manchester, Manchester
University Press, 1963, p. 26.

49

Jennings, S.&.,h.43, above: "But if the && is only a breach of a jus w e n s ...there
should in principle be no question of qualifying the resulting nullity by waivers or
estoppels resulting from the condua of a panimlar legal person."

SECTION
6.

The Conduct of the Parties Directlv Afîected. as Reflected in
Their Proposais for Settlement

9.32 Ln pnnciple, the conduct of interested parties in presenting
their claims ought to afford some guidance - a "criterion" is perhaps too strong a
word - for the Court.
9.33 It is certainly of some interest to see how the Italian
Government viewed the claims to which Italy was entitled, as successor to the
Ottoman Empire, in relation to the advance northwards of the French. A
memorandum of 5 February 1925, drawn up in the Italian Foreign Ministry, made
these points50:

-

The French occupation was eroding the temtonal rights of
Italy, based not sirnply on the succession to the Ottoman
Empire's hinterland claim, but based on the Ottoman
exercise of effective sovereign rights in Borkou, Tibesti,
Ounianga and Erdi;

-

This adverse French occupation was very superficial;

-

It was designed to transform the 1899 line, a mere limit to
further French expansion towards the Nüe, into a true,
temtonal boundary.

9.34 Thus, in assessing the significance of the various proposals
and counter-proposals made by ItaIy and France in the period 1920-1934, it needs
to be borne in mind that Italy was not seeking a cession from France, but rather to
minirnize any loss to Italy of temtories it believed it had inherited from the
Ottoman Empire. The existence of Article 13 of the 1915 Treaty of London did
not change that view. The fact that Italy was entitled to "equitable compensation"
in Africa did not automatically convert any settlement of boundaries with France
into a cession by France. Therefore, the Italian 1919 daim5', made during the

Peace Congress, claimed the whole of Borkou, Ennedi and Tibesti as of r i e t
under Article 10 of the Treaty of ond don^^.
9.35 The Italian "maximum", "medium" and "minimum" programs
drawn up in 1928 for the Franco-Italian negotiatiod3 - disclose the Italian
perception of a minimum entitlement to most of the borderlands. Cenainly the
more modest "fourth program54 claimed only part of Tibesti, and left Borkou to
France, but it was clearly in the nature of a compromise and no proof at al1 that
Italy sought a cession from France. And the 1935 line, agreed by the two Powers
but never implemented, was regarded as a cession bv Italy in return for French
support for Italian ambitions against Ethiopia55.

-

9.36 It may be suggested that evidence of France's views of the
extent of French title has equal weight to evidence of those of Italy; and these
views contradict those of Italy. However, it has to be recalled that France was
embarked upon a campaign of military conquest, moving northwards in an
attempt to conven the 1899 line Iimiting French territorial expansion into a true
boundary. For this reason, France's clairns have to be assessed in that context.
Whereas Italy believed itself to be deiending its territorial rights, France was
avowedly extending its tenitonal claims56.
9.37 Faced with two such opposing views, it may be difncult for
the Court to utilize the conduct of either Party - Italy or France - as a criterion
supponing the choice of a precise line. But, in Liiya's submission this conduct
does suggest that the area of Libya's claim, as shown on Map No. 105 in the
Libyan ~ e m o r i a land
~ ~depicted
,
again at the end of this Part (Map LC-M55) is
a realistic appraisal of the area within which a boundary had to be located as
seen by the Parties in the decade 1920-1930. The more precise location of a line,
within that area of claim, should, in Libya's submission, turn on other criteria, in
particular the evidence of the absence of French effective occupation pre-1920,

-

a.
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and subject to the Court's power to invoke other equitable factors.
constitute a f i a l category of criteria, and it is to these'that we now t'urn.
SECTION
7.

These

Other "Eriuitable"Cntena

9.38 Chad is understandably anxious to exclude al1 equitable
considerations 58. It is however Libya's submission that, in determining a
boundary de novo, the Court has the power (arguably the duty) to produce a line
that is practical, fair and sensible, taking account of the legitimate interests of the
Parties and of the peoples of the region. Whether these criteria are termed
"equitable" or not, is a matter of terminology. There is ample evidence that such
criteria are legally relevant criteria: if "equity", it is equity infra l e ~ e m .
9.39 Thus, in the words of Professor Bardonnet (referring to
temtonal boundaries):
"L'équité peut contribuer enfin au tracé de la ligne frontière dans
des régions dont le statut t si indéterminé qu'elles ne connaissent
pas de limites historiques5 ' 7 9 .9
Citing the award in the Rann of Kutch case60, Bardonnet emphasizes that this is
equity within the law, and not a reference to considerations ex aeauo et bono.

9.40 Certainly in the political settlement of frontiers a host of
considerations are relevant: the history of the area, the affiliations of the people,
the strategic interests of neighbouring States, etc6'. And there is merit in the
suggestion that it is fallacious to distinguish too sharply between political and
judicial Settlements in this sphere62. For the ultimate aim is to achieve a stable
58
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A prime example is the determination of the boundary between Turkey and Armenia by
President Wilson under Article 89 of the Treaty of Skvres, 1920. For various other
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afford a funher example; so, too, the post-1947 discussions in the U.N. regarding the
disposition of the Italian Colonies (LM,para. 5.362,

Sm.).

62

a Paul Reuter, Paris,

Sec. Munkman, S.a,p. 113.

frontier - whether via the political or the judicial process - and the justification for
this broad view of the factors which need to be taken into account in determining
a frontier de novo is precisely that a broad view of ail the "equities", the relevant
factors, will contribute to a wise decision with a good chance of promoting
stability.

9.41 Indeed, in executing the task of demarcating an agreed,
conventional boundary, it is accepted wisdom that a boundary commission has an
inherent power to make such adjustments as wiU produce a coherent, sensible
b o ~ n d a r y ~And
~ . these adjustments will be to take account of precisely those
factors - communications, locations of wells, pastures, maintenance of unity
amongst tnbes or peoples, etc. - which may be termed "equitable".
9.42 It wouid be extraordinary if such factors were to be regarded
as relevant in adopting minor variations in a boundary line, but irrelevant in
adopting the line itself. Logically, the position ought to be the opposite. As
Munkman says:

"...it is evident that discretion of the tribunal w i U be progressively
limited as the boundary is more closely defined. in the allocation of
temtory the tribunal wigl most free to take account of the widest
considerations of policy ."
Such a view is confirmed by the Court's own handling of the Eastern Greenland

9.43 This view is supported by the jurisprudence. In the Award
of 9 Juiy 1909 in the BolMak'eru disputeo6, the arbitrator was given power in
Article 4 of the compromis, in situations in which the location of the line on the
basis of
possidetis was unclear, to resolve the question equitably
("esquitativemente"). In the award by Chief Justice Hughes in the
GuatemalaMonduras dispute, rendered on 23 January 193367,
possidetis

~
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a.,

again offered little precise guidance on a iine, for large areas were unexplored
and administrative authority non-existent. Chief Justice Hughes concluded:
"[TJhe Treaty [the com~~romis]
must be construed as empowenng
the Tribunal to determine the definitive bounda%$s justice may
require throughout the entire area in controversy ... ."

9.44 In the Rann of Kutch Case, the Chairman made reference
to a portion of the line where two deep inlets occurred on either side of a feature
called Nagar Parkar, and concluded:

"... it

would be inequitable to recognize these inlets as foreign
territory. It would be conducive to friction and conflict. The
paramount consideration of promoting peace and stability in this
region compels the recognition and confirmation that this temtory,
which i8~hoiiysurrounded by Pakistan temtory, also be regarded
as such ."

9.45 If, then, the judicial task of attribution of temtory requires
that, in determining a precise line, "equitable" factors may be.taken into account,
it remains only to identify those factors. However, there is no reason why the
categories of such factors should be regarded as closed, or absolute, in land
boundary cases, any more than they are in maritime boundary cases: each case is
a unicum, and the relevance of factors will Vary from case to case.
9.46 However, the practice of tnbunals suggests that the
foiiowing criteria are legitimate, and relevant; and they clearly have a role to play
in the present case70.
(a)

The Ties To the North of the Inhabitants of the Borderlands

9.47 This must be a relevant consideration, if only because any
contemporaneous attribution of temtory must take account of the wishes of the
peoples. Were it not so, the n o m of self-determination of peoples would have
68
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pp. 95-116, lists the criteria shown Io be relevant in the jurispmdence
as foiiows: -(a) recognition, aquiescence and preclusion; @) possession and
administration; (c) affiliation of the inhabitants of the disputed temtory; (d)
geographical considerations; (e) economic considerations; ( f ) historical mnsiderations;
(g) others. The first Iwo categories are covered extensively in Parts V and VIII, above,
and need not be repeated here. To Munkman's lis1 it is clearly necessary, on the basis of
the jurispmdence reviewed above, Io add considerations of peace and security in the area.
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very little content. As shown in Pan III, Chapter II of Libya's Memonal, the
predominant tribal groups in the borderlands have ties to their Mudim brethen in
the north. In fact, members of these tnbes are to be found throughout Libya and
the borderlands. In addition, substantial numbers of Libyan merchants came into
the borderlands when the Senoussi assumed control of the area and protected
and promoted commerce, and they have remained.

9.48 The natural affiliation of these people to the north meant
that those who fled from the borderlands dunng the civil war in Chad, in 1968 and
thereafter, fled to Fezzan, Tripolitania and Cyrenaica.
9.49 The peoples of the borderlands are linked to the peoples to
the north ethnically and by common bonds of religion, language and culture, as
well, for they are desert, semi-nomadic peoples with a natural a f i t y to the great
deserts in the north, rather than to the settled, pastoral life of the tnbes that
inhabit the area south of 15% latitude. If evidence were needed of the
substantial difference between the peoples of the borderlands and those to the
south in Chad, the bitter CM] war in Chad provides that evidence.

(b)

Geom~hicalConsiderations

9.50 Considerations of the geography of the region tie in with the
ethnic differences noted above. At around 1YN latitude the climate and terrain
change. The difference between desert and savannah, with vegetation being
dependent on rainfall, has resulted in a difference between populations. It has
affected their lifestyle and their natural affiliations. Moreover, the mountainous
regions of the Tibesti &f
have tended to isolate the peoples of that region
from the peoples of the plains to the south71.

(c)

Economic Considerations

9.51 The economic links between the peoples of the borderlands
and Libya to the north are a result of essentiaily two factors: the fist is that they
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See, generaiiy,
Pan III, and in panicular, paras. 3.10.3.29-3.33.together with Maps
Nos. 8,15,16.17 and 18.

share a semi-nomadic lifestyle; the second is that such trade as developed along
the trade-routes was essentially trade with the north 72.
9.52 Looking to the future, there seems little doubt that the
prosperity of the peoples of the borderlands will depend upon a fostering of the
links with Libya.
(d)

Historical Considerations

9.53 The long historical description of the evolution of this
dispute - which need not be repeated here - demonstrates that, historically, the
borderlands were held by the Senoussi, who owed allegiance to the Ottoman
Empire. France itself saw the borderlands as a separate temtory, different £rom
Chad to the south, "le front nord", and always separately administered. The
attempt to unite the borderlands with Chad was both artificial and doomed to
failure, as the civil war in Chad has shown at great cost.
(e)

Considenitions of Stabilitv, Peace and Security

9.54 So far as the inhabitants of the borderlands are concerned,
as previous factors have indicated, their historical, ethnic, religious and economic
ties are with the north. To attempt to fuse these peoples with the people in Chad
proper is to invite continuing unrest and permanent instability.
9.55 Certainly so long as France remained as a Colonial Power in
Africa, France saw its hold on these borderlands as important to the secunty of
the French African Empire. For France deemed its communications between
French West Africa, Chad, and French North Aîrica to be
But that
situation no longer remains, and Chad has no comparable secunty interest in the
borderlands.
9.56 For Libya, however, the area remains of the highest
importance74. For Libya, protection of its vast desert areas - and of the oil, gas
and water resources located there demands that Libya should maintain control

-
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The reality of this security interest is sufficiently
of the Tibesti &f.
demonstrated by the concem expressed by Italy during its negotiations with
France from 1920-1934 to secure control of the Tibesti massif, down through
Ennedi. It is no accident that the "Ligne Rouge" of 1983-1984 reflected the same
Libyan concern75.
9.57 In sum, therefore, it is Libya's submission that al1 these
"equitable" considerations support Libya's claim that it has title to most of the
borderlands, and that a precise boundary can be identified by reference to these
considerations, coupled with an accurate appraisal of the limits of effective, and
legally valid, French control and occupation (Mao LC-M 55). For Chad can have
no better title than had France, and in the borderlands it is Libya that has the

better title.
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Havine regard
.
to the various international treaties, agreements,
accords and understandings and their effect or lack of effect on the present
dispute, as set out in Libya's MemonaI and in preceding parts of this CounterMemorial;

In view of the other facts and circumstances having a bearing on
this case, as discussed above and in Libya's Memorial;

In the light of the conduct of the Parties, of the conduct of other
States or political, secular or religious forces, whose conduct bears on the rights
and titles claimed by the Parties, and of the conduct of the indigenous peoples
whose temtories are the subject of this dispute;
In a ~ ~ l i c a t i oofn the pnnciples and rules of international law of
relevance to this dispute;
Mav it ~ l e a s ethe Court, rejecting al1 contrary claims and
submissions:
To adiudee and declare, as foiiows:

1.

That there exists no boundav, east of Toummo, between
Libya and Chad by Wtue of any existing international
agreement.

2.

That in the circumstances, therefore, in deciding upon the
attniution of the respective temtories as between Libya and
Chad in accordance with the rules of international law
applicable in this matter, the foiiowing factors are relevant:

(i)

that the temtory in question, at al1 relevant times,
was not terra nullius;

(ii)

that title to the temtoiy was, at al1 relevant times,
vested in the peoples inhabiting the territory, who
were tribes, confederations of tribes or other peoples
owing allegiance to the Senoussi Order who had
accepted Senoussi leadership in their fight against
the encroachments of France and Italy on their lands;

(iii)

that these indigenous peoples were, at al1 relevant
times, religiously, culturally, economically and
politically part of the Libyan peoples;

(iv)

that, on the international plane, there existed a
community of title between the title of the indigenous
peoples and the rights and titles of the Ottoman
Empire, passed on to Italy in 1912 and inherited by
Libya in 1951;

(v)

that any claim of Chad rests on the claim inherited
from France;

(vi)

that the French claim to the area in dispute rested on
"actes internationaux" that did not create a temtorial
boundary east of Toummo, and that there is no valid
alternative basis to support the French claim to the
area in dispute.

3.

That, in the light of the above factors, Libya has clear title to
al1 the tem'to~ynorth of the line shown on Map 105 in
Libya's Memorial and shown again here on Mar>LC-M 55,
that is to say the area bounded by a line that starts at the
intersection of the eastern boundary of Niger and 18"N
latitude, continues in a strict southeast direction until it
reaches 15"N latitude, and then follows this paraIIel
eastwards to its junction with the existing boundary between
Chad and Sudan.

(Signed)

...........................

Abdullati Ibrahim El-Obeidi
Agent of the Socialist People's
Libyan Arab Jamahiriya

