DISSENTING OPINION OF JUDGE HSU MO
The principal issue in the present case is not simply whether or
not the Declaration of 1926 is a part of the Treaty of 1926. I t is
the question whether the Declaration constitutes a provision or
provisions within the meaning of Article 29 of the Treaty so that
that Article must apply to these provisions just as it must apply to
al1 the provisions contained in the text of the Treaty itself.
The facts with which the Court is concerned a t this stage are
that the Hellenic Government has taken up the claim of Ambatielos
against the United Kingdom Government ; that the Hellenic
Government, invoking the Declaration of 1926, contends that the
claim should be refcrred to arbitration in accordance with the
,
; and that the
provisions of the Protocol of November ~ g t h 1886
United Kingdom Government has declined t o go to arbitration on
the claim. Tliere is thus a dispute between the two Govemments
relative to the interpretation and application of the Declaration.
The Court is called upon to determine whether or not, acting by
virtue of Article 37 of the Statute, it has jurisdiction to examine
and settle this dispute.
In order to determine this questiori, it is necessary to examine
whether the Declaration should be regarded as being included in the
expression "any of the provisions of the present Treaty" contained
in Article 29, paragraph 1, of the Treaty of 1926. The fact that
the Declaration appears a t the end of the Treaty, was signed on the
same day as the Treaty, and may be considered to have been
ratified, together with the text of the Treaty, by the United Kingdom Government as well as the Hellenic Government, merely
tends to show that the Parties attached equal importance in law
and gave the same degree of solemnity t o the two documents, but
does not necessarily prove that the Declaration is an integral part
of the Treaty, much less that Article 29 of the Treaty applies to the
Declaration in the same way that it applies to the provisions of the
Treaty. The question at issue must be resolved by corisidenng the
substance of the Declaration and its relation to the Treaty itself.
Prior to the conclusion of the Treaty of 1926, the Hellenic and
the United Kingdom Governments had reached a modus vivendi,
according to which the régime under the Treaty of 1886 and the
Protocol annexed thereto would terminate upon the coming into
force of the Treaty then under negotiation. The Declaration of
1926 produces no more effect than keeping alive the provisions
of the Treaty of 1886 for the purpose of dealing with claims based
thereon, as well as the arbitral procedure of settling any possible
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disputes concerning the validity of such claims. The Declaration
did not in any way prevent the Treaty of 1926 from coming into
full force upon the exchange of ratifications. I t does not alter the
situation which results from the operation of that Treaty. I t does
not add anything to nor detract from any of the provisions of the
Treaty. I t cannot be considercd as forming any reservation to
Article 32 or any other article of the Treaty which, as far as its
own terms are concerned, can be properly interpreted and applied
without reference to the Declaration a t all. When any claims envisaged in the Declaration have to be dealt with, it is not any of the
provisions of the Treaty of 1926 which will be relied upon b v one or
the other Party, but it is the Declaration and the relevant provisions of thc 1886 Treaty which will come into play. Any relationship
which the 1)eclaration bears to the Treaty is purely negative in
character. The Declaration says, in effect : "Notwithstanding the
conclusion of the new Treaty, the provisions of the 013 Treaty may
still be relied upon for certaiii purposes." But for the Ileclaration,
no claims based on the provisions of the 1886 Treaty coiild 11e
entertained. This is not bccause thcy would have been wiped out
by the 1926 Treaty, but because the 1886 Treaty with the Protocol,
according to the m o d u s vivendi, would have completely lost its
force. The Ilcclaration is thus not an interpretative clause of the
Treaty of 1026 ; it rather coiistitutes a separate agreement whercby
the Treaty of 1886, for certain purposes. has bcrn given a new
lease of life. In short, the Declaration has its own field of opcrntion;
it stands on an cqual footing with the Treaty of 1926 ; it cannot be
absorbed by Article 29 of that Treaty for the "interpretatiori or
application of any of thc provisions of the prcsent Treaty".
The indepentient nature of the 1)eclaration iç confirmed by an
f~xaminationof the distinctive methnds of arbitration provided for
respectively in the 1)cclaratioii and in Article 29 of the Treaty. In
one case, it is arbitration by ad hoc commissions ; in the other,
it is, in principlc, arbitration by a pernianentlv establishcd international Court. From the very terms o f the Ikclaration and Article 29, it rnay be justifiably inferred that the intention of the Pa.rties
uras to make the two distinctive methods of arbitration exist side
by side so that one might be brought into operation without resort
to the other. The Parties wanted to have al1 disputes relative to
the claims based on the old Treaty settled by the original procedure of arbitration. They wanted to have al1 disputes relative to
any provisions of the new Treaty settled by the new procedure
of arbitration. They envisaged two distinctive sets of disputes
and two distinctive methods of arbitration. There is no connecting
link between the new and the old method of arbitration.
I t is difficiilt to believe that the Parties should have divided the
process of settling disputes concerning claims basetl on the Treaty
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regarded as a specific provision, sincc it deais with a specific kind
of dispute, whereas the arbitration clause in Article 29 must be
regarded as a general provision, since it covers disputes relating
to al1 the provisions of the Treaty. I t is a ~vell-recognizedprinciple
of interpretation that a specific provision prevails over a general
provision. Therefore, even if the Ileclaration had actually been
written into the Treaty as an additional article, it must, nevertheless, in the absence of any indication of intention to the contrary,
form an exception to the applicability of Article 29.
I t is thus clear that this Court, as the substitiite for the Permanent Court of International Justice, cannot exercise jurisdictiori
conferred upon it by Article 29 of the Treaty of 1926, in a dispute
relative to the interpretation or application of the Declaration of
1926.

(Signed) HSU MO.

