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Chapter 1 

Introduction 

A. Introductory Comments 

1.01 This Reply is filed in accordance with the Court's Order of 

9 October 2007. 

1.02 These proceedings concern breaches by Nicaragua of Costa Rica's 

perpetual right of free navigation and related rights in respect of the San Juan 

River. These rights are set out in a series of treaties and decisions commencing 

with the Treaty of Limits of 15 April 1858 ("the Treaty of Limits") and also 

result from customary international law.' Since the 1990s Nicaragua has 

imposed and maintained severe restrictions on the navigation of Costa Rican 

vessels and their passengers on the San Juan. Since Costa Rica commenced 

these proceedings, Nicaragua has tightened existing restrictions and imposed 

new restrictions which in combination tend to deny the substance of Costa 

Rica's rights entirely. 

1.03 In contrast to Nicaragua's breaches, Costa Rica has scrupulously met 

its obligations in respect of the San Juan, and in particular has continued to 

fulfil its obligation to allow Nicaraguan boats to freely land on the Costa Rican 

bank of the R i ~ e r . ~  In addition, and contrary to Nicaragua's unsubstantiated 

assertions that Costa Rica has refused to engage in dialogue with Nicaragua on 

certain issues, Costa Rica has actively sought to settle this dispute in a manner 

consistent with respect for the rights clearly accorded to Costa Rica under the 

relevant instruments and decisions. These proceedings were brought as a last 

resort in order to have an authoritative and lasting settlement of Costa Rica's 

rights under the relevant  instrument^.^ 

1 CRM, Annexes, Vol. 2, Annex 7. 

2 This is acknowledged in evidence presented by Nicaragua itself: see NCM, Vol.,lI, Annex 91, Af- 
fidavit by Colonel Ricardo Sanchez, Point Five. 

3 CRM, Chapter 3, para. 3.49. 



B. Nicaragua's Counter-Memorial 

1.04 In its Counter-Memorial presented to the Court on 29 May 2007, 

Nicaragua asserts that "the issues raised by Costa Rica have already been settled 

by the 1858 Treaty and the 1888 Cleveland A ~ a r d " . ~  It is true that Costas Rica's 

rights over the San Juan are settled by the 1858 Treaty, the Cleveland Award and 

the other decisions, agreements and rules which Costa Rica has invoked in its 

Memorial; But unfortunately those rights are not being respected by Nicaragua 

- either because it denies their existence (as with the right of free navigation 

for purposes of commerce) or it denies the facts - of which, nonetheless, there 

is ample evidence. The issues raised by Costa Rica arise through this strategy 

of denial by Nicaragua, of which its Counter-Memorial is only the most recent 

instance. 

1.05 Nicaragua's Counter-Memorial contains a range of contradictions, 

misrepresentations and mistranslations of documents. 

1.06 For example, Nicaragua argues that the phrase "con objetos de comercio" 

in Article VI of the 1858 Treaty ought to be interpreted as "with articles of 

trade."5 However it later implies that "con objetos de comercio" means "for 

purposes of commerce": it states that "the right of free navigation [in Article VI 

of the 1858 Treaty] is articulated in the form of a careful statement of purposesw6 

and cites with approval President Cleveland's Award which stipulates that Costa 

Rica has a right of "free navigation . ..for the purposes of comrner~e."~ 

1.07 Other contradictions emerge from consideration of the arguments 

presented in the Counter-Memorial as a whole. For example, on the applicable. 

law Nicaragua states that Costa Rica's arguments "stand or ,fall with the 

interpretation of [the 1858 Treaty] and the subsequent Cleveland AwarP8 and 

that the 1858 Treaty and the 1888 Cleveland Award "make up the Applicable 

Legal Regime on the San . J~an ."~  It criticises Costa Rica for seeking to rely 

- 

4 NCM, Introduction, para. 4. 

5 See, for example, NCM, para. 1.3.24; NCM, Introduction, para. 20. 

6 See NCM, para. 2.1.5 1. 

7 See NCM, para. 2.1.62. 

8 NCM, Introduction, para. 19. 

9 NCM, para. 1.3.46. 



on legal principles which go beyond or are independent of those bilateral 

instmments.1° However, Nicaragua also claims that principles of general 

international law apply "so far as they do not contradict the relevant provisions 

contained in the 1858 Treaty as interpreted by the 1888 Cleveland Award."" 

Nicaragua relies on many other treaties for different purposes, including as an 

aid to interpret the 1858 Treaty.'* It argues that treaties signed between 1858 

and 1888 clarify the meaning of "objetos de comercio" as "articles of trade" and 

not "purposes of ~ommerce."'~ In some instances Nicaragua relies on the text 

of unratified treaties without drawing the Court's attention to the fact that those 

treaties are unratified: for example, it states that the Alvarez-Zambrana Treaty 

of 5 February 1883 "establishes the obligation 'to fly, in addition to one's own, 

the national flag of the State that exercises sovereignty"' without noting that it 

was not ratified.14 

1.08 In some instances Nicaragua misrepresents the content of documents 

produced in the Annexes to Costa Rica's Memorial. For example, when it cites 

the Carazo-Soto Treaty of 26 July 1887, NCM quotes from Article 6.3 as follows 

"[tlhe right granted to Costa Rica to navigate with articles of trade on the San 

Juan River.. ." It references CRM Annex 15. l5 The English translation there 

produced by Costa Rica states "[tlhe right, granted to Costa Rica, of navigation 

for purposes of commerce [objetos de comercio] in the San Juan River.. ."I6 

1.09 Nicaragua misrepresents the language used by President Cleveland in 

the 1888 Award. It states: 

"For President Cleveland, the only navigation by Costa Rican vessels of the revenue 
service that was permitted by the treaty was that which is 'related to and connected 
with' the right to navigate with articles of trade."" 

NCM, Reservations, p. 25 1. 

NCM, para. 3.3.10. 

For example, it relies on the unratified 1857 JuLez-Cafias Treaty to establish the purpose of the 
1858 Treaty (NCM, paras. 1.2.39-1.2.40) and on various agreements as travaux prkparatoires to 
the 1858 Treaty (NCM, paras. 1.3.1-1.3.3). 

NCM, para. 1.3.32-1.3.35. 

NCM, para. 1.3.33 (NCM Annex 9). On the relevance of general international law to this dispute, 
see Chapter 2 of this Reply. 

NCM, para. 3.1.43. 

See CRM, Annexes, Vol2, Annex 15. 

NCM, para. 3.1.54. 



The original English version of the relevant part of Cleveland's Award clearly 

provides for a right of navigation for vessels of the revenue service "as may 

be related to and connected with [Costa Rica's] enjoyment of the 'purposes of 

commerce'. . ."I8 No doubt Nicaragua wants President Cleveland to have uskd 

the term "articles of trade" but that is not what President Cleveland wrote.19 

1.10 Nicaragua's Counter-Memorial also contains inaccurate statements 

about the meaning of the term "objetos" in Spanish. For example, Nicaragua 

states that it is "entirely beyond the normal and usual use of the Spanish 

language to speak of the [plural] objetos . . . when referring to its purposes, 

aims or  objective^."^^ In fact several contemporary treaties, including treaties 

to which Nicaragua was a signatory, use the plural "objetos" when referring 

to purposes. Two examples include the US-Nicaragua Treaty of Friendship, 

Commerce and Navigation (Lamar-Zeledon) of 16 March 1859 and the US- 

Nicaragua Treaty of Friendship, Commerce and Navigation (Ayon-Dickinson) 

of 2 1 June 1867. Article I1 of the Lamar-Zeledon Treaty uses the phrase "para 

10s objetos de su comercio," the English version ofwhich states "for the purposes 

of their ~ornrnerce."~~ Similarly, Article I1 of the Ayon-Dickinson Treaty uses 

the phrase in Spanish "para objetos de su comercio" which is reflected in the 

English "for the purpose of their commerce."22 The use of the plural "objetos" 

to mean purposes pre-dates the 1858 Treaty. For example, Article 11 of the Costa 

Rica-US Treaty of Friendship, Commerce and Navigation (Molina-Webster) of 

10 July 185 1 uses the phrase "para 10s objetos de su comercio" to mean "for the 

purposes of their 

18 See CRM, Annexes, Vol 2, Annex 16. A similar misquotation is made of the Carazo-Soto Treaty 
(CRM, Annexes, Vol2, Annex 15) in NCM, para. 3.1.43. 

19 As to the meaning of "con objetos de comercio", see below, paragraphs 3.39-3.78. 

20 NCM, para. 4.1.27. 

2 1 United States-Nicaragua, Treaty of Friendship, Commerce and Navigation (Lamar-Zeledon), Man- 
agua, 16 March 1859. The Spanish version is from US National Archives, Washington DC, Unper- 
fected Treaty Series X-2; the English version is from CL Wiktor, Unpevfected Treaties of the USA, 
Volume 11, 1856-1882, pp. 157-166: CRR Annexes, Vol2, Annex 13. 

22 United States-Nicaragua, Treaty of Friendship, Commerce and Navigation (Ayon-Dickinson), 
Managua, 21 June 1867. Both the English and Spanish official versions are reproduced in GP 
Sander, The Statutes at Large, Treaties and Proclamations of the United States of America from 
December 1867 to March 1869, Volume XV, pp. 549-562: CRR Annexes, Vol2, Annex 17. 

23 Costa Rica-United States, Treaty of Friendship, Commerce and Navigation (Molina-Webster), 
Washington, 10 July 185 1. The Spanish version is from Coleccldn de 10s Tratados Internacionales 
Celebradospor la Republica de Costa Rica, Vol. I ,  pp. 65-72; and the English version is reproduced 
in Report of the Isthmian Canal Commission 1899-1901, pp. 41 7-410: CRR, Annexes, Vol2, Annex 
9. 



1.1 1 Nicaragua's Counter-Memorial contains inaccurate translations of key 

documents. For example, Nicaragua presents an English translation of Article . 

I1 of the US-Nicaragua Treaty of Friendship, Commerce and Navigation (Cass- 

Irisarri) of 16 November 1857, which provides in part for reciprocal rights "to 

hire and occupy houses and warehouses for commerce".24 The Spanish version 

produced by Nicaragua, for which no source is listed but which appears to be 

from a Gaceta from El Salvador, reads "asi como alquilar y ocupar casas y 

almacenespara objeto de su comerc i~ . "~~  The'original Spanish text reads "asi 

como alquilar y ocupar casas y almacenes para objetos de c ~ m e r c i o " ~ ~  and the 

original English text refers to reciprocal rights "also, to hire and occupy houses 

and warehouses for the purpose of their c~mmerce."~' Nicaragua's omission 

of the full phrase "for the purpose of their commerce" in its English translation 

renders its translation inaccurate and misleading. This example shows again 

that the plural "objetos" can be used to mean "purpose" in English. 

1.12 Nicaragua presents an inaccurate translation of Article XX of the Cass- 

Irisarri Treaty which misrepresents the way in which both Nicaragua and the 

United States understood the scope of Costa Rica's navigational rights on the 

River. Nicaragua's translation of Article XX reads as follows: 

"Article XX. It is understood that nothing in this treaty shall adversely affect the desires 
of the Government of the Republic of Costa Rica and its people to free navigation in 
the San Juan River of its persons and goods to the Atlantic Ocean and vice versa." 28 

(Emphasis added.) 

The authentic English text of ~ r t i c l e  XX provides: 

"Article XX: It is understood that nothing contained in this treaty shall be construed to 
affect the claim of the government and citizens of the Republic of Costa Rica to a free 
passage by the San Juan River for their persons and property to and from the ocean."29 
(Emphasis added.) 

24 See NCM, Vol 11, Annex 5. 

25 See NCM, Original Documents Deposited Within the Registry, Part I, Annex 5 

26 United States-Nicaragua Treaty of Friendship, Commerce and Navigation (Cass-Irisarri), 16 No- 
vember 1857. The original Spanish is reproduced from US National Archives, Washington DC, 
Unperfected Treaty Series W-2: CRR, Annexes, Vol2, Annex 10. 

27 The English version is reproduced in CL Wiktor, Unperfected Treaties of the USA, Volume 11, 1856- 
1882, pp. 135-143: CRR, Annexes, Vol2, Annex 10. 

28 NCM, Vol 11, Annex 5. 

29 CRR, Vol2, Annexes, Annex 10. 



The authentic English text, using the term "claim", is consistent with the original 

Spanish which refers to ''pretension." By substituting the English "desires" for 

"claim" Nicaragua evidently seeks to provide a weaker representation of Costa 

Rica's navigational rights. It is also clear from the authentic English version 

that it was understood by both Nicaragua and the United States that Costa Rica's 

navigational rights included navigation by the Costa Rican Government (with 

public vessels) and by its citizens and was inclusive of the right to transport 

persons as well as property. 

1.13 Nicaragua presents an inaccurate translation of a 2001 Judgment of the 

Costa Rican Constitutional Chamber in order to give the impression that Costa 

Rica's own court denied that Costa Rica holds a right to navigate on the San 

Juan for the purpose of re-supplying border posts. It represents the Court as 

having stated that "Costa Rica holds the perpetual right to use its lower banks 

for commercial, revenue and security purposes,"30 but a correct translation of 

the Spanish used in the judgment is: "Costa Rica holds the perpetual right to 

use its lower course for commercial, revenue and security  purpose^."^' The 

Costa Rican Constitutional Chamber did not deny that Costa Rica holds a right 

to navigation on the River. 

1.14 Nicaragua accuses Costa Rica of producing inaccurate translations of 

certain documents.32 This allegation is not specified and it is not supported. 

Costa Rica expressly denies that it has misrepresented documents to the Court 

and it stands by the accuracy of the translations of documents it has presented. 

1.15 Nicaragua's misrepresentations go beyond the mistranslation ofimportant 

documents and even include the misrepresentation of historical events, the facts 

of which were explained in Costa Rica's Memorial. For example, Costa Rica 

described the occasion on which the Costa Rican steamer Adela, on a journey 

to install the Guards at the fiscal post at Terron Colorado, Los Chiles, stopped 

before it entered that part of the San Juan in which Costa Rica has no treaty 

right of navigation. It had navigated on the San Juan from the mouth of the San 

Carlos River to three miles below Castillo Viejo before it stopped and left its 

arms and ammunition on the Costa Rican bank. The Commander then travelled 

30 NCM, Vol 11, Annex 66. 

3 1 See discussion in this Reply, paragraphs 3.15 1-3.154. 

32 NCM, Introduction, para. 20. 




















































































































































































































































































































































































































































































































