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MEMORIAL OF THE
GOVERNMENT OF NICARAGUA

INTRODUCTION
1.

The Order- of rhe Court of 26 February 2002 fixed 28 ApriI 2003 as

the time limit for the filing of the Nicaraguan MemoriaI in the case
concerning the Territorial and Maritime Dispute (Nicaragua v.

Cofombia).This Memorial is fiIed pursuant to that Order.
2.

This case was brought before the Court on 6 December 2001 by
means of an Application filed by the Republic of Nicaragua against

the Republic of Columbia concerning a dispute over title to territory
and maririrne deIirnitation in the Caribbean Sea. In its Applicafion

the Government of the Republic of Nicaragua has asked the Cum to
adjudge and declare:

"First, that the RepubIic of Nicaragua has sovereignty
over rhe islands of Providencia, San Andres and Santa
Catalina and all the appurtenant islands and keys, and
also over the Roncador, Serrana, Serranilla and
Quitasueio keys (in so far as they are capable of
appr-upriation);
Seco~~d,
in rhe Iight of the determinations concerning
title requested above, the Court is asked further to
determine the course of the single maritime boundary
between the areas of continental shelf and exclusive
economic mne appertaining respectively to Nicaragua
and CoIombia, in acm-dance with equitable principIes
and relevant circumstances recognized by general
international law as applicable to such a delin~itationof
a single maritime boundary."
3.

Jurisdiction. is based on Article 36, paragraphs I and 2 ofthe Statute

of the Court. Firstly, in accordance with the provisions of Article 36,
paragraph I , of the Statute, jurisdiction exists by virtue of ArticIe

XXXI of the American Treaty an Pacific SettIernenr adopted at
Bogor5, CuIu~nbiaon 30 ApriI 1448 and commonly known as the
Pact of Bogoti. The Republic of Nicaragua and the Republic of
Colombia are parties to this Pact, which was ratified by the former

on 2 1 June 1950 without any pertinenr reservation, whiIsr the Iatter
ratified it on I4 October 1968 without any reservations. Second1y, in

accordance with the provisions of Articles 36, paragraph 2, of the
Statute jurisdiction also exists by virtue of the operation of the

DecIararion of the AppIicanr State dared 24 September I929 and the
DecIaration of CoIombia dated 30 October 1937.

The dispute now before the Court i s longstanding. It dates back to
the first years after the Inde~iendencefrom Spain of rhe respective
territories of which Nicaragua and CoIombia formed part. The

Independence of the territories forming part of the Captaincy-

General of Guatemala, of which present day Nicaragua was a
province, dates from 15 September: I82 1. The Independence of the
Vice-Royairy of Gra~lada,of w h i d ~present day Colombia was a
part, is officially dated by Colombia from 20 July 1810 although

there was a brief Spanish reconquest of the United Provinces of New
Granada between 18 14 and 1816.
Under the authority of a Royal Order of 20 November 1803
>

8

Colombia claimed sovereignty over the Mosquito Coast of Central

America by means of. a ~ e c - k of 5 July 1824. This provoked a
,

reaction of the United Pro~incesof CentraI America, of which

Nicaragua was a part, and negotiations were started with Colombia.
An agreement was reached with Colombia and signed in Bogoti on
15 March 1825. This Treaty established that their respective
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territories would be subjecti~iothe principle which later became

known as the uti possidetis iuris. At the moment of the
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Independence of Colomb~a- be it- 1810 or 1 8 16 - or at the moment

of the Independence of Nicaragua in 1821, Colombia had no part of the present day Nicaraguan territory under her possession (her
passidetis) de iure or defucto. This includes the Mosquito Coast and

its appurtenant islands, which she later claimed and some of which

form part of the present dispute before the Court.
6.

CoIombia claims that she took possession of the isIands of San
Andres, Santa CataIina and Providencia in 1822 and has had them in

her possession continuously since that period. The position of
Nicaragua is that these islands and other maritime features presently
in dispute appertained to her during the Colonial period, and hence

at the moment of independence. Thus, by appIicarion of the principle
of uti possidetis iuris these isIands are IegaIIy part of the Nicaraguan
territory.
7.

The United Provinces of Central .America as indicated above,
contested the occupation by Co1ornb;ia of San Andres i~nmediately.

This ambiguous possession of Sail Andres, to which we must add
that of Santa Catalina and Providencia, but not that of the other

islets, reefs and banks in dispute that were not under her possession,
continued unchanged during the 19lhcentury.
8.

The claims of CoIombia included 1101 orlly what is present day

Nicaraguan territory but up to 1900 also the Mosquito Coast of

Costa Rica that was located between Nicaragua and the Colombian

territory comprising present day Panama. This dispute was
submitted to arbirration and President Loubet of France rendered an

Award on I I September I900 recognizing the sovereignty of Costa

Rica over her Caribbean Coast. The effects of this Award provoked

Colombia to Iook for other ways of obtaining recognition of her

claims.
9.

Sl~ortfyafter this Award Panama was taker1 from Colombia by
President Theodore RooseveIt of the United Srares and decIared
indeper~dentin 1903. Ten years Iater the United States negotiated the

Charnorro-Bryan Treaty with Nicaragua

in

1914' whereby

Nicaragua, among other things, gave an option to the United States
far building a canaI anywhere in her territory and the Iease of the

Con1 IsIands (called Mas del Maiz by Nicaragua and Islas Mangles
by Colombia) located off the Nicaraguan Caribbean Coast. This

Treaty strained further the relations between Colombia and the
United States since it explicitly recognized Nicaraguan sovereignty

over the Mosquito Coast and over the Corn Islands.
The Treaty with Nicaragua came at a moment when Colombia was

10.

negotiating with the United States a Treaty of compensation for the
loss of Panama. The Senate of the United States ratified this Treaty
with inodifica~ionsand the exchange. of ratifications finaIIy took

pIace in Bogota on 1 ~ m h ' l 9 2 2 .

In the context of these negotjations, or at least contemporaneously

11.

with them, Colombia sought a settlement of the dispute with

Nicaragua. CoIombia proposed an agreement whereby CoIombia
wouId recognize the sove~~eignty
of Nicaragua over her Atlantic or

Caribbean Coast and over the Maiz (Corn) or Mangles Islands while

1

See Chap. I. Sec. I, pans. 2.:36-2.40 below.
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Nicaragua would recogni2k~;~~olornbian
sovereignty over the

Archipelago of San ~ n d r d s . ~

.
12.
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Nicaragua at first firmly refused any negotiation that would involve

I

Ioss of sovereignry of the Archipelago of San And&. The posirion
of Nicaragua towards the settlement proposed by Colombia

changed radically after United States Marines occupied Nicaragua in
1927 and the President of Nicaragua became, in the words of former

United States Secretary of War Henry Stirnsun, a simple
" f ~ ~ u r e h e a d "The
. ~ occupation and control of Nicaragua and her
Government by the United States lasted from 1927 to 1932. During
this period rhe United States directly or irldirecfly exercised v i m a 1

control of all Government functions in Nicaragua incIuding army
and internal security forces, finances, customs collection, the only

railroad, the National Bank and the elections,
:

I 3.

The United States had a special interest tint Nicaragua should accept
the Colombian proposal because it would avoid any interference
from Colombia in her plans of cutting a canal across Nicaragua that
would naturally

invalid t h i , ~ a s i b b & nCoast of Nicaragua and the

use of the Corn (Maiz) IsIands. These rights had been acquired by

the United States from Nicaragua in the Chamorro-Bryan Treaty,

referred to in paragraph 9 above, and they gave the United States, in
the words of the Secretary of State of the United States "more rhan
an academic interest

~ I Ithe

adjustment" between Nicaragua and

Colombia. (See para. 2.97 below).

..

2

3

See Chap. 11, Sec. I, paras. 2.85-2.86below.
See Chap. 11, Sec. I, para. 2.44.

Under these circumstances ~icaraguawas forced ro accept the

14.

arrangement sought by Colombia in spite of the fact that it openly
violated the mandates of the Nicaraguan Constitution that prohibited

any disposal of Nicaraguan

To this effect the Treaty

known as the Biscenas-hguerrg Treaty was signed on 24 March

1928 and reIuctantIy approved by Nicaragua by Decree of 6 March
1930. For her part, Colombia eagerly approved the Treaty by Law

93 of 17 November 1928.
The text of the Treaty, as signed in 1928, in its pertinent parts states,

15.

"The Republic of Colombia and The Republic of
Nicaragua desirous of putting an end to the territorial
dispute between them and to-strengthen the tradiriona1
ties of friend ship which unite them, have decided to
concIude the present Trealy. ..
Article I.
The Republic of Colombia recognizes the
full and entire sovereignty of the Republic of Nicaragua
over the Mosquito coast betweencape Gracias a Dios
and the San Juan river, and aver Mangle Grande and
Mangle Chico IsIands in-theArlantic Ocean (Great Cwn
IsIand and Little C U ~ Island).
'
The Rtpubiic of
Nicaragua recognizes the f u l l and entire sovereignty of
the Republic of Colombia over the islands of San
Andres, Providencia, and Santa Catalifia and over the
other islands, islets and reefs forming part of the San
A i l d l s Archipelago. he present Treary does no1 apply
to the reefs of Roncaclor, Quitasuefio and
Serrana, sovereignty over-which is in dispute between
Colombia and the United States of America.
Article 11.
The present Treaty Shall, in order to be
d i d , be submitted to the Congresses of both Srates and,
once approved by them, exchange of ratifications shalI
take place at Managua or ~ o g 6 t 53s soon as possible."3

5

See Chap. 11, Sec. 11, paras. 2-103-2.121 below.
See NM Vol. TI Annex 19.
.
.

16.

When the 1928 Treaty

before the Nicaraguan Senate for

ratification it was suggested that a limit be put to the Archipelago of
~&?!*?,.,~i
+.
.>-:<$.el,,
San And& becanke rf this was nut 'iibne Colombia could cIairn any
,

isIands or reefs off the Coast of Nicaragua as being part of the
Archipelago. For this reason the Nicaraguan Congress approved it
with a Declaration that it was being ratified:

"in the understanding that tire archipeIago of San And&
that i s mentioned in the first clause of the Treaty does
not extend to the West of meridian 82 of Greenwich in
the chart published in October 1885 by the
Hydrographic Office of Washington under the arrtl~ority
of the Secretary of the Navy of the United States of
North ~ ~ n e r i c a . " ~
17.

The Colombian Embassy in Managua was consulted as to whether
the Declaration made by the Nicaraguan Congress would be

accepted by the Government of Colombia and whether it wouId need
to be submitted again to the Coiombian Co~~gress
for rtpproval, The

Colombian Ambassador in Managua, Dr. Manuel Esguerra, who had
cosigned the Treaty with the Nicaraguan Under Secretary of State,

Dr. Jose Bircenas, Iapr - reporre?
.. that
" , , he had "consulted this paint
<

3

with the Ministry, which answered that it accepted it, and that since
it did not alter the text or the spirit of the Treaty, it did not need to be

submitted ru the consideration of the Legislative c ranch."' With this

Minisreria1 approval, the Declaration of the Nicaraguan Congress

became part of the minutes (Acta) of the exchange of ratifications
that took place on 5 May 1930.~

See NM Vol. I1 Annex 19 and Chap. II, Sec. III, Part B.
Informe del Ministro de Relaciones Exteriores a1 Congreso de 1930, Bogoti,
Irnprenta Nacional, 1 930, p. 223.
8
See Chap. 11, Sec. I, Part B.

IS.

For the next 40 years the situation remained as on the day of the
exchange of ratifications. On 6 June 1969 the situation changed and

Colombia notified Nicaragua that the Declaration appended by the
Nicaraguan Congress to the 1928 Treaty was a maritime boundary
and [hat, rherefare, Nicaragua had no maritime areas, including

continentar shelf, east of the 82" meridian of longitude West of
Greenwich. This belated interpretation made by Colombia deprives
Nicaragua of more than 50 % of her mariti~neareas in the Caribbean

and amounts to a veritabIe despoilment of her territory since
'

Colombia's vastly superior military forces immediately backed the
Colombian interpretation.

19.

A few years Iater, on 8 September 1972, the United States expressly

renounced any claim to sovereignty over the cays of Roncador and
Serrana and the Bank o f Quitasueiio. Nicaragua immediately
reasserted her claim that these cays were specificaIIy excluded from
the 1928 Treaty and that they appertained to Nicaragua by virtue of

the doctrine of uti possidetis iuris linked to the fact of the much
greater adjacency of these features to the Nicaraguan mainland than
to the CoIombian.
20.

The arbitrary Colombian interpretation of the 1928 Treaty that
would deprive Nicaragua of the greater part of her maritime

resources in the Caribbean and that for more than 30 years has been
enfarced by the Colombian naval fdrces and the Colombian refusal
to recognize Nicaraguan sovereignty over the Roncador and Serrana

cays and the Quitasueiio Bank, induced Nicaragua to analyze more

closely [Ire dispute with CoIombia. The concIrr5ion reached by
Nicaragua was that it was evident -that the DecIaration appended ro

the approval of the Treaty did not establish a line of delimitation and

that the provisions of-the Treaty did not imply a enunciation by
Nicaragua of Roncador, Serrana and Quitasueiio. Nicaragua took the
; j;::,

,,,,

.:

*:?

'

+,.)

view that the belated and self-seivih$ interpretation of Colombia
constituted a violation of rke Treaty whose main purpose, as

expressed in its Preamble, was that of "putting an end to the

territorial dispute between them." Nicaragua decided, furthermore,
to

set the historical record strait and thus recalled that the Treaty

itseIf was invaIid from its inception because it openly violated the

Constitution of the period and the Unites States, that had speciaI
interests involved in the matter, had imposed the Treaty against the
wiII of the Nicaraguan Government.
2 1.

Having reached these conclusions Nicaragua made a pubIic
statement on 4 February 1980 declaring the nullity and invalidity of
the 1928 Treaty and at the same time inviting Colombia to a
constrrrctive diaIogue on the situation.' This DecIaration was not
accompanied by any materid attempt to recover possession of the
Archipelago on the part of Nicaragua. Colombia, for her part, has
consistently reject& any dialogue on this matter and has simply
,

,

I..

. '..,.. . .
I

maintained and reinforced naval palruls and the capture of any ships
bearing the Nicaraguan flag that fishes or attempts to explojt or

explore any resources east of the 82" meridian.
22.

Before describing the content of the Memorial it is imponant to

point oui that in the 20'h Cenmry Nicaragua suffered two major
earthquakes in the Capital City of Managua that largely destroyed

her public records. The first of these occurred on 3 1 March 1931 the

year after the ratification of the 1928 Treaty. Most of the

See NM Vol. I1 Annex 73.

.

documentation surrounding the concIrrsion of this Treaty has
therefore bee11 lost to Nicaragua. The Survey of Relations of the
Unites States and Nicaragua, 1909-1932, has a record of this event.
because the marines were still in Nicaragua and the United States

Army engineers that were conducting a survey fur a new canal lo
through Nicaragua heIped controI the ensuing widespread fire that
broke out. The Survey recalls:

"Every Iarge Government building except the NatianaI
Bank, and vi~?uaIIya11 the archives of rhe Nicaraguan
Government were burned."I I

The situation was repeated on 22 December 1972 when another
earthquake and fire destroyed most buildings in the center of

Managua. For this reason, the public records of Nicaragua are scant
and many of the facts cited in the Memorial are taken from official
publications of other Governments and of scholars that are readily

availabIe to the public.
The Nicaraguan Memorial deals with this case in the following

23.

manner. Part I of the Nicaraguan Memorial addresses the issue of
sovereignty. In Chapter I Nicaragua begins her case by putting
before the Court the legal basis that curlfirms that at the moment of
her independence she had fuli sovereignty over her Atlantic Coast

and the appurtenant islands off the coast including the Archipelago
of San Andres. After presenting the historical background and the
context in which the Bhcenas-Esguerra Treaty

was concIuded in

1928, Chapter 1I explains the reasons for the nullity and invalidity of
10

See bebw, Chap. TI, Sec. 1, paras. 2.74-2.76.

" Survey of Adtrriuns from

1G09 ro 1932, U~iredSrares Government Printing
Oflce, Woshingrun, 1932 p. 1 12.

.

T...

the Treary and the conse:eqi~&nces
of irs vioIarion by Colombia.

Additionally, Chapter I1 in a subsidiary fashion, in case the Court
,.:, ' , ;, v.

,;,>'
..<i!+,,i"
'
J :r:<

3

,
i
,

would consider 'the' 1928 Treaty shll valid, shows that the
Dec1ar;ttiorr of the Nicaraguan Congress did nut transform the Treaty
into one of dcli~nitafionand furthermore that the provisions of the

Treaty did nut involve any renunciation of Nicaraguarr sovereignty
over the cays of Roncador and Serrana and the Bank of Quitasueiio.

The Chapter concludes with the reasons why, even if the Treaty had
been vaIidIy concirrded, its violation by Colombia justified its
termination.
24.

Part II of the Memorial consists of Chapter In and addresses the

issue of delimitation. It makes clear that the delimitation involves
the mainland coasts of Nicaragua and Colombia and, hence, the

issue of the sovereignty over the isIands, reefs, cays and banks is not
central to the delimitation. After a shorr inrroduction, it addresses in

Section II the delimitation requested and the applicable Iaw. Section
111 describes the general geographical framework for the maritime

delimitation between Nicaragua and Colombia and section IV
'

9.

.

*

>

.

m

.;G'

.

defines the delimitation area. sections V and VI describe the

r.elevant legislation and claims of respectively Nicaragua and

Colombia. The delimitation between the mainland coasts of

Nicaragua and Colombia is addressed in sections VZT and VIII. The
following sections discuss the weight to be accorded to the various
isIands and cays in the delimitation area. This concenrs the islands

and cays in dispure between Nicaragua and Colombia, which dispute
forms part o f the present proceedings. Sections IX and X discuss the

weight to be accorded the islands of San Andres and Providencia,

PART I

THE ISSUE OF SOVEREIGNTY

CHAPTER I

THE MOSQUITO COAST AND ADJACENT ISLANDS
THE UTI POSSIDETIS IUR£S AS A NORMATIVE PRINCIPLE

I. Introduction
1.1

The objective of this chapter is

to

show that the Mosquito Coast

(Caribbean Coast) of Nicaragua and the adjacent islands appertain to

Nicaragua in accordance to the principle of uti possidetis iuris.
1.2

The position of Nicaragua is that the Bgrcenas-Esguerra Treaty, of 24

March 1928 i s null and void.'* Hence, the application of the

tldi

possidetis iuris principle is decisive, not only because of the general

legal significance of this principle, and its inclusion in the

1

const itu tiunaI laws of the Parties, but also because the Molina-Gual

Treaty of 15 March I825 stated that this principIe should govern
matters of boundaries between Colombia and the United Provinces of

Central America, one of the successors of which is Nicaragua.
1.3

The Mosquito Coast and adjacent islands were part of the Audiencia

of Guatemala (which included the province of Nicaragua) at the time
of independence from Spain in 182 1.
1.4

Colombia in 1824, relying upon a Royal Order of 20 November 1803,
claimed title over the Mosquito coast. Taking into account that this is

the only document that Colombia can invoke as a title over the

See sltpra Introduction, para. 21 and ififra Chap. I1 Sec. 11.

ArchipeIago of San Andrks, Nicaragua shaII devote a good part of
[his Chapter ro refuting that claim.
1.5

The Royal Order of 1803 - an unclear, precarious, and on top of that,

ephemeral title

-

implied a change in the traditional way of

organizing the tersitu~.iaIdomains of the Crown, and was seen as

such by a11 inreresre-edparties at the time.
1.6

The Royal Order of 20 November 1803: 1 ) did not transfer territorial
jurisdictiv~rover the Mosquito Coast and adjacent islands from the

Audiencia of Guatemala to the Viceroyalty of Santa Fe (Colombia);

2) it was never implemented, and, 3) it was in any case repealed by
the Royal Order of 13 November 1806.
1.7

Therefore, Colombia's possession over San Andres and Providcncia,

IargeIy in name onIy and in any case dating from afrer rile time of

independence from the Spanish Crown, cannot prevail over a title
founded on the uti possidefis iuris at the moment of independence.
11. Preliminary Observations

A. THEMOSQUITO
COASTAND ITS ISLANDS
1.8

The so-called Mosquito Coast is the coastal area or strip of the
provinces of Cornayagua (Honduras), Nicaragua and Costa Rica,

which was always considered as a unit, including the coastal isIands,
within the Audiencia or Kingdom of ~uatemala".There are constant

l 3 See, for exampIe: "Diary of particular occurrences rhat took place on the two
occasions rhat the Frigare Captain and Comrnavder of the Corvair Sari Pio Don
Gonzalo Vallejo was commissioned on the Mosquito Coast from the Tinto
River to the settlements of ~arlovento [...I" (20 Februa1yll5 July 1787),
remitted to the Secretary of State of the 'Navy. Published by Manuel Senmo y

references to the Mosquiro &kt

and adjacent isiands in the official

documentation of the era.14

;r?? $,:

1.9

4c71.~:
. ,6~';

'

II

The isIands of San Andrks, Providencia (and Santa Cafalina). as weI1
as the Corn Islands, the Misquitu Cays, Roncador, Ser~ana,SerraniIIa,

Bajo Nuevo and any other cays, and islets located adjacent to the
coast were al1 dependencies of the Audiencia of Guatemala.
1-10

This was due to the organizational Iogic and other procedures

fullowed by the Catholic Monarchy. As discovered territories, given
the traditional jurisdictional distribution of space, it was impossible

that they did not form part of the district of an Audiencia and, given
the buundaries ofthe Kingdom, this had tu be that of GuatcmaIa. The

islands foIIowed the Iegal fate of their cont iguous coast .
1.1 1

This is confirmed by the "suwey of the Islands and Mosquito Coast"
carried out by Ship Lieutenant José del Rio un a mission ordered by
the Captain-General of GuatemaIa berween 2 1 March and 25 August
Sanz in Historical and geographicul relations of Central America (Collection of
Books and Documents refe*ng to the history of America. Vol. VJII), Madrid,
Victoriano Suarez General Library, 1908, pp, 2 19-256; and by the Boletfil del
Archivo General dei Gobiemu (Guatemala), VI-2 (194 I ), pp. 134-150. Certain
dociirnentation gathered in the Captaincy-GeneraI of GuatemaIn around 1800
was extremely explicit, and indudes a w r y interesting document that says it
was "done in Jnnuaty 1793": "Severai news reports from the San Juan River,
is tands adjacent to the Mosquito Coast, provinces and districts that belong to the
Kingdom of Goatemala. Description of the Port of Blufiers, idem of the
Province of Nicaragua (Years 1791 to 1804)." Apud Reluciones histbricas y
geogi-cificas de América Central, cir., pp. 287-328; and Btilerirt del Archivo
Geneml cM Gabierno (Grraternala), V11-3 (ApriI I942), pp. 157-175, citing,
especially, 169-I 7 1.
14
Thus, for example, the CounciI of State in Aranjuez, 7 May t 792, considerd
the "results of the grnerai $file un the settlements of the Mosquito Coast
regartdittg the evacuation by the English of the adjacent islands called San
And&,
Providencia, a d other contiguous ones." (General Archive of
Simancas, Guerra Modema, Dossier 6950, File 4, p. 56). See NM Vol. Ii
Annex 1.

of 1793. This survey included the isIands of San Andres, P~.ovidencia
arrd Santa Catalina, Mangles and the enrire Mosquito Coast up to

Trujillo in present day ~ o n d u r a s .It' ~clearly underlines the fact that
these territories were dependencies of the Captaincy-General of

GuatemaIa. SirniIarIy, the map entitIed "Spanish North America,
Soothern Part", drawn and engraved fur Thornson's new general atlas

of 1816, depicts all the islands and features presently in dispute, as
part of Central America (see NM Vol. I Map I).
1.12

It is worthwhile to note that Ricardo S. Pereisa, the ConsuI Genera1 of
CoIombia in Spain, expressly acknowledged in I883 that San Andrks
and Providencia were "islands that were an integral part of the

territory of the Mosquito," which implies that their fate was tied to
rhar of the Mosquito Coast. It was a territory under a single
jurisdiction. I6

B.THEORIGLN OF THE DISPUTE OVER THE MOSQUITOCOAST
1.13

According to the Constitution of the Republic of Colombia of 1 2 July

1821:
"5. The rerritory of the Republic of Colombia shall be the
territory included wirhin the boundaries of the General
-

' 5 "Dissertation on the trip made by,order of the King by Ship Lieutenant of the
Royal Navy J o d del Rio to the Islands of San Andris, Santa Catalina,
Providencia, and Mangles, on the Mosquito Coast"; preceded by the letter with
which it was sent to rhi: Captain-General of Guatemala (TrujiIIo,25 August
1793), and ( 5 March 1794) to the Secretary of War, ~ncludinginteresting
considerations (General Archive of Simancas, Grrerra Muderna, Dossier 6950,
FiIe 4, p 53,53 his, 54). See NM VoI. II Annex 3.
l 6 R. S. Pereira, Documentos sobre 10s Limites de los Estados U n i d o ~de
Colombia copiados de 10s originales que se encueratran en el Archivo de Indias
de Sevilla, 1883, p. 156. See NM Vol. I1 Annex 69.

,...: ..
c;.

;

Captaincy of Venezuela aha the Viceroyalty and General
Captaincy of the New Kingdom of Granada; but the
designation of ; J . it~~specific
limits,,2aCP
shall be reserved for a
k;
,;
.. , ./.more apportune rnbrnent."

.

<

On 5 July 1824 Columbia enacted a Decree [hat in Article I decIared

1.14

as illegal any attempt aimed at colonizing the Mosquito Coast
between Cape Gracias a Dios (in present day Nicaragua) and
including rI~eChagres River (in present day PanarnB), "which be1011gs
to the domain and property of the Republic of ~ o ~ o r n b.."I7i a

The United Provinces of Central ~rnerica," a Federation whose

1 .I 5

Members were the States of Costa Rica, Nicaragua, Honduras, EI

Salvador and Guatemala, considered the CoIornbia claims to the

Mosquito Coast to be baseless.

The Consrirution of the CentraI America11Federation of 22 November

1.1 6

1824 provided as foIIows in Aflicle 5: "The territory of the RepubIic

is that which formerly comprised the Ancient Kingdom of
Guatemala, with the exception, for the present of the Province of

Chiapas," According1y, the United Provinces cIaimed rhe Mosquito
.,;'.

.

. : ..-.,;q,r:,

Coast as a part of the Kingdom bf 'Gr~aternalabased on rhe Spanish
~aws.'~

17

The Decree was reproduced in Annex no 2 of the Nicaraguan Note of 10
September 19 19 (Deposited with the Registry, Doc. N. 4). The Decree does not
mention the Archipelago of San Andres, which confirms the unitary concept rhar included the isIands - held of the Mosquito Coast.
18
The provinces of Central America declared their independence from the
Spanish Crown an 15 September 1821. Months Iarer they were annexed to
Mexico (5 January 1822). But on 29 June 1823, the National Congress of
Central America, acting as Constituent Assembly, declared the independence of
the United Provinces of Central America.
14
See B.F.S.P. Vol. XI11 p. 725. See infra para. 1.38.

C. APPLICATION OF THE UTl PUSSlDETfS iURIS TO THE SETTLEMENT
OF TI-LE

DISPUTE:
THEMOL~NA-GUAL
TREATY
OF 15 MARCHI 825''

1.17

To settle the territorial matter and decide the framework of relations
with Colo~nbia,rhe United Provinces of Central America sent Mr.
Pedro MoIina to BogorB, soon after the I824 Decree was enacted.

The records of the meetings held by Pedro Molina with the Minister

1.18

of Foreign Affairs of Colombia, Pedro GuaI, are fully reflected in a
Colombian Note of 24 June 1918.~'According to these documents, in
this meeting (4 March 1825) Gual claimed Colombian sovereignty

over the Mosquito Coast based on the Royal Order of 20 November
1803 and the Decree of 5 July 1824.

The Colombian Foreign Minister added that his Government:

1 .19

"had resolved not to abandon its rights, unless mnfual
concessions are made and through a speciaI boundary
freary, and that if Mr. Molina had ir~stmcrionsfrom his
government to enter into that negotiation he would have
no problem venturing that it- is quite possible that
Colombia would be satisfied with establishing its
dividing line in that area from the mouth of the San Juan
River up to the entrance of Lake Nicaragua... In [his
way ... GuatemaIa would keep... a11 the par{ of the
Mosquito Coast up from the north bank of the San Juan
river."22
This offer evinces t h e reaI interlrion of Colombia in cIaiming the

1.20

Mosquito Coast. Its real object was ro gain control of the San Juan
River and access to the Great Lake of Nicaragua, which was
perceived as the best possible interoceanic route through the
20

B.F.S.P. Val. XI11 pp. 802-8 11.
Deposited with the Registry, Doc. N. I.
Memoria presentada a1 Congreso Naciunal 1918, Vol. I, p. 382. NM Vol. 11.
Annex 25.

~sthmus.~'By offering to retfdfince their claim to practicaIIy a11 the

I

Caribbean Coast of Nicaragua in exchange for the San Juan River, the
Gt:*"::is$,

n:~.l:+.-

Colombian game kmmes.perfectly 'clear (see below para. 1.103 and

Chapter 11, Section I, paras. 2.6-2,9),
I

Given that Mr. MoIi 11a replied that he "did not have instructio~~s
to

1.21

carry out that demarcation," the Colombian Foreign Minister
responded that in that case the attribution of territory would have to

be with reference to ?he uti possidetis of 1810 or 1820, whichever,"

!

and he a g r d to draft some micies for ~nsideration?~
!

On 10 March 1825,Mr. Gual delivered to ttheCentral American

1.22

representative a draft treaty and the next day a certified copy of the

documents mentioned during their metti~rgon 4 March. Mr. Molina

simpIy acknowledged receipt of the same on 12 March. Finally, on I3
March, the text of the MoEina-Gual Treaty was approved.

i

!

1.23

The Treaty of " Perpetual, Union, League and Confederation'\igned
in Bogotri on 15-

arch

1825 by don Pedm Gual. on behalf of

CcIombia, and don Pedro ,MoIina,,:un behaIf of the United Provinces
,,*

7

:

<,<'

of Central America, provided in Article VII:
"The Republic of Colombia and the United Provinces of
Central America, oblige and bind themselves to respect
their Bwndiwiies as they exisr at present, reserving to
themselves to settle in a friendly manner, and By means
of a special convention, the demarcation or divisional line
between the two States, so swn as circumstances will
permit, or so soon as one Party shall manifest to the other
its disposition to enter into such negotiation."

The San Juan R i m is part of present day Nicaraguan territory. Its southern
margin is the hrdmIine wifh Cost't Rim.
Memoria 1918, op cit, p. 382.

23

1.24

And, according to Article V:

"Borh Contract i~rg Parties mutuaIIy guarantee the
integrity of their respective territories, against the
attempts and invasions of the subjects or adherents of the
King of Spain, on the same footing as they existed
previously to the present war of independence."

The adverb "naturalfy" was interlined by the Federa1 Government of
Central America before the word "existed" when it ratified the treaty

in order to clarify the reference to the condition of the territories
before the war of independence in Article V.
1-25

AriicIe VIII provides that

". . .each of the Contracting Parties shall be at liberty to
name commissioners, who may visit all the ports and
places of the frontiers, and draw such plans of them as
may appear convenient and necessary for establishing the
line of demarcation, without any inkrrupfion on rhe pan
of [he Local Authorities, but on the contrary with a11 the
protection and assistance that such Authorities can
possibly afford to them, towards the due execution of the
business in which they are engaged, after the production
of the Passport of the respective Government authorizing
them to act."
1.26

Finally, according to ArticIe IX:

"The two Contracting Parties, desirous in the meantime,
of providing a remedy against the evils which may be
caused to either, by the Colonization of unauthorized
Adventurers, on any part of the Mosquito Shore, from
Cape Gracias B Dios to h e River Chagres, incIusive,
agree to employ their Forces by sea and Iand against any
individual or individuals who ' may attempt to form
Establishments on the said Shore, without having first
obtained the permission of the Government, to which it
belongs in dominion and property ."

1 -27

The Colombian Governmer~ti?ikified the treaty on 12 April 1825 and
the Federal Government of Central America on 12 September of that

-r!+jfG;,!?:
-&:b;- + -.
same year with the clarification indrczs in paragraph 1.24 above.

The instruments of ratificatiu~~were exchanged in rhe city of

On 4 September 1826 the Minister of Colombia to Central America

1.28

requested the Secretary of State of the United Provinces, in order to
negotiate the

special convention of demarcation provided by the

Molina-GuaI Treaty, to instruct him on "what has been considered to
date the natural limits between the two RepubIics." The Secretary of
State answerid on

8 January 1827 that "the natural limits that divide

the territory of the Republic of Central America with that of
Colombia {are) the Escudo de Vemguas in thk sea ui the North. the

mourh of rhe Borucn river in the province of Costa-Rica on the South
,525

and the district of Chiriqui in that of Veraguas by land...

Once the Centrnl American Federation broke up26, the Constitution of

1-29

Nicaragua of 12 November 1838 provided, in ArticIe 2,thar
'. .

-

.

:..

.
.. ,. :7

3

>ii:
, - 1

"the territory of the State is the same as that previously
included in the province of Nicaragua: her boundar-ies are
on the East and North East, the sea of the Antilles; on the
The Sgc~taryof State transmitted r
k agreement of the President of the
RepubIic of Central America, an that same date. The Agwil.q adopted
"taking into account the geographic chart and the laws contained in Book znd,
Title 15, of the Compilation of the Indies and, finally, the Compendium of the
History of the City of Guatemala written by brother Domingo Juarros, a work
written with a view of all the data existing on thy subject." See Nicaraguan Note
of 20 Match 1917, which is reproduced in Annex 'n 31. Memoria presrntada a1
Congreso Wacimaf 1917, Vol. U, Tipogmfia Alemana de C. Heuberger,
Managua. p. 400. See N M VoI. 11 A m x 24. (Deposited with h e Registry,

25

Doc. N.2)
Decree of the Constituent Assembly of the Stittc (ofNicamgrra) on 30 April
1838.

North and Nwth Wesr the State of Honduras; on the West
and the Sorrtir the Pacific Sea; and on the South East the
Stare of Costa ~ i c a . " ~ ~

The Molina-Gual Treaty provides the basis for the application of uti

1.30

possidetis iuris to the solution of territorial disputes pending between

Colombia and the Central American Republics that succeeded the
United Provinces of Central America. The arguments of the parties
are based on the uti possidetis iuris.

For example, in 1837 don Lino del Pombo, Secretary of State for

1.31

Foreign Relations of Colombia, argued before the Government of
Central America (Nore of 2 March) the righrs of Nlreva Granada

based on the 1803 Royal Order and the Molina-Gual Treaty.
Although Don Lino reiterated that "Nueva Granada would not have,

however, any problem in ceding to Central America her rights over
the Mosquito Coast in exchange for a less extensive territory bat
easier to govern", believing that "reasons and poIitics" advised a

renewal of negotiations.*'
Even in the note of 6 August 1925 the Colombian Foreign Minister

1.32

refers to the Molina-Gual Treaty as "the regdating norm of legit1

relations between CoIombia an'& United Provinces of Central
America", to the rights of which last Nicaragua is a successor. "It is
undoubtedly that what was established there on issues of territorial

boundaries is the norm

td settle any

dispute that may arise from its

dernarcafion or def~nition."~~

27

See NM Vol. I1 Annex 60a.
28 This Note was amply transcribed by the Colombian Foreign Ministry in its
Note of 24 June 1918 (Deposired with the Regist?, Doc. N.3).
29 S e e See NM VoI. I1 Annex 27,
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111. ~onsidiiriitjondf the Titles
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The trii possideti.~.:
iuris principle; i s 5 4 conclusive for deciding the

sovereignty dispute between Nicaragua and Colombia. Nut only does
this principle have a general normative value, which is especially

I

acknowledged in the Latin American region, but, as we have just
seen, it was also expIicitIy incl~rdedin the first constitutional laws of

the Patties and agreed by them in the Molina-Gual Treaty (1825) as

decisive for regulating matters of boundaries.
I

A. THETITLES OF THE PARTIES BEFORE THE ROYALORZ)ER OF 20

I

1.34

It is generally accepted that, before the Royal Order of 20 November

I

1803, the jurisdiction of the archipelago of San Andds and over

all

the islands adjacent to the Msquito Coast belonged to the Atldiencia

of Guatemala, of which the province of Nicaragua was part.
;,

1.35

$

0

*

In fact, Article 1 of thk Coldrnbiaii &wee of 5 July 1824, attributed
to the Royal Order of 1803 the

effwt of segregating the Mosquito

. ,.. ..

Coast from Cape ~ r a c i &a bibs dowh to and inelusive of rhe Chagres

River, 'from thot juri.~diction of the Captaincy-General [Guatemala]
to wkich i i f ~ n w r l belonged.
y
" (emphasis added).3'

I .36

For Colombia, according to her Menlorandurn af 5 November 1915,
the jurisdiction of the Audiencia of Guatemala was recent, brief and
circumstantial: "only briefly, from 20 May 1792 to 30 November
date ofthe Royal &dm is often r e f e d to as 30 November
1803, because that was the date on which the Order's notification to the Viceroy
of Santa Fe was signed.
30 In Colombia the

This Decree is reproduced in Nicaraguan Note of 10 September 1919, annex
2. (Deposited with the Registry, Doc. N.4).

1803, with a Royal Decree on thar date, the Spanish Sovereign
granted to the Captain-General of Guatemala authorization to send a

Governor to the
1.37

islander^."'^

In fact, the jurisdiction of rhe Audiencia of Guatemala was
longstanding, permanent and conrinuous. The Consul-General of
Colombia in Spain, Ricardo S. Pereira, acknowledged in 1883, rhat:
'The Viceroys of Santa Fe exercised in it (the Mosquitos
territory) repeated acts 'of jurisdicrioir and domain, by
virrne of the extraordinary powers that had bee11
conferred to deal with the defense of that coast without,
because of that, it being considered an integral part of the
Viceroyalty" and "It was not' until 1803, in which this
incorporation took pIace by SpeciaI RoyaI Order when
rhat coast was considered as a territory beIonging to the
Viceroyalty. ..,,33

1.38

The boundaries of the Audiencia of Guatemala were established by
the RoyaI Decree of 28 June 1568, confirmed in 1680 by Law VI,

Title XV, of Book I1 of the CompiIatior~of rhe Indies (Recupiliacidn
de leyes de 10s Reynos de las Indius), which annulled and substituted
the provisions previously issued. The Audiencia of Guatemala
covered, according the Law

VI, Title XV, Book 11, the "said

province of GuatemaIa and thohe of Nicaragua, Chiapas, Higueras,
Cabo de Honduras, Verapaz and Soconusco, with the islands of the

" See

NM VoI. II, Annex 23. TIre same position was reiterated in Colombian

Note of 24 Jrrne 1918 (Deposired with the Registry, Doc. N. 3 ) and consoIidated
as official doctrine. This poshion was refuted by Nicaragua by the
Memorandum explanatory of the controversy between Nicumgua and Colombia
on the Dominion of Sart Andres Islands of 24 March 1924. Deposited with the
Registry, Doc. N. 5.
33
R. Pereira, Dacumenros sobre liqires rfe los Estados- Ufiirlos Re Colombia
copiados Re ios origitrales qlre se mcuenrrrrn en el archive de indim de Sevillir
y acompaiiudos de breves consideraciot~essobre el verdadero uti possidetis
juris de 1810, p. 156. See NM Vol. 1 1 ' ~ n n e 68.
x
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Coast, bounded
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on the cas@#$ the Audiencia of Tierra Firme ..."

(emphasis added).34
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At the end of the lgqhcentury Great Britain - which was claiming the

1.39

Atlantic Coasts of Central America

-

was forced to leave "'the

Country of the Mosquito, as well as the 'Continent in general, and the
Islands adjacent, without exception."" Jn order to implement this

Agreemenr, rhe UiriversaI Ministry of the Indies issued the Royal
Order of 24 September 1786, instructing the President of Guarernnla
to organize the

evacuation of the English residents from the Coast of

the ~ o q u i t o ? ~
The Royal Order of 20 May 1792, add=&

1.40

to the President of

Guatemala, partially revoked the previous order, allowing English

residents to remain in the Coast of the Mosquito under certain

34

La Ley VI. Tim10 XV, Gbgo II,,de..Ia
, ._
Recopilacidn
.. .
de 1680 is reproduced

unchanged in the "~ovfsima
'RecoPi~aciirnnprornulgared in 1774 by GXIM 111.
T h i s was ~eproducedin Annex nu 23 of rhe Nicaraguan Note d I0 September
1919 (Deposited with the Registry, Dm. N. 4). Also in the Mem&m
explanatory of fhe conmversy beweer1 Nicaragun and Colombia on rhe
Dominion of Sun Andres Islands, of the Nicaraguan Foreign Minister J. A.
U m h o , of 24 March I 924, p. 7. Deposited with the Registry, Doc. N.5,
35 Arzicle I of the "Convention to expIain, broaden and make effecrive that
stipulated in ariicle 6 of the Definitive Peace Treaty of 1783," concluded
between Spain and Great Britain on 14 July 1786. See NM Val. I1 Annex I I .
The Royal Order is reproduced in Menaorundrrm explanatory of the
controversy between Nicaragua and Colombia on she Dominim of Sufi Andres
i.~iands.of the Nicaraguan Foreign Minister J, A. Urtecho, of 24 March 1924,
17-20. Deposited with the Registrgr, Doc. N. 5.
Royal Order was repmiwed as Annex ng 35 of rhe Wicamguan Nne of
10 September 1919 (Depositd with the Registry, Doc. N-4). General Archive
of Simancas, Guerra M&rm, Dossier 6950, file, 17. %e N M Vol. II k m e x

''

.
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The version sent ro Sanra Fe (Nueva Granada) made it clear, after

1.41

communicating the royaI decision:

"I advise Your Excellency for your knowledge and
fulfillment and so that you may in turn communicate it ru
rhe interesred parries, explaining ro them their
dependency on the President of GuatemaIa as Chief of the
settlements of the Mosquito Coast, to whom on this date I
advise of this situation and ask that he send the Governor
and Parish priest of his choice."
The RoyaI Order of 20 May 1792, menrioned by the Colombian

1-42

a u r h ~ r i t i e s had
~ ~ , been preceded as we have seen, by those of 24
September 1786 and 20 August 1789. Even before that, the Royal

Orders of 25 August 1 783 -clarified the central responsibility of the
President of the Arrdiencia of GuatemaIa in disIodgiirg the British and
,

.

,

.

the auxiliary characfer of the action p i other authorities."

The intervention of the Archbishop-Viceroy of Santa Fe (Nueva

1.43

Granada), Caballero y Gbngora, in kxecnting the Royal Orders was
-

.

always done in agreemenr with the President of the Arrdisncia of

.

.

Guatemala, and in acknowledgment of the latter's territorial

See supra para. 1.40.
Royal Orders of 25 August 1783 and 24 September 1786 figure as Annex
no 28 to the Note of 20 March 19 17 (Deposited with the Registry, Doc. N. 2)
and in Annexes no 4 and 5 to the Note of 10 September 1919. See NM Vol. I1
Annex 24. (Deposited with the Registry, Doc. N.4).
From the Archbishop Viceroj; of Sanra Fe ro His ExceIIency Mr. Antonio
VaIdCs y Bazin, Secretary of War, 27 February, I March and 16 October 1788.
General Archive of Srrnancas, Guerrcr Mudenla, Dossier 6948, File 30, pp 263
and 266, and File 32, Page 278. Similarly, the correspondence from the Viceroy
of Santa Fe of 1 9 March I 793, Ibid., Dossier 7087, File 17. The "assistance" of
the Viceroy of Santa Fe was not, on the other hand, exclusive. The President of
Guatemala aIso requested these and obtain+ rhe same from the Captain-General
of La Habilna (See, for exarnpIe, GkneraI Archive of Simancas, Guer-ra
Moderan, Dossier 6950, File'4, pp. 27-30).
38

39 The

FinaIIy, the British resident$$'bn San Andres did not evacuate the

1.44

island. Tn response to their petition, the Royal Order of 6 November
.--. 2 :.'
-.*-a,.:
b.'i+
..*.t:* .1795. issued in coiis6l~ationwith tHe' Council of State and sent to the
r

President of Gua~emal%decided "for the time being not to force the
EngIish to evacnate the isIand of San And1.e~and gather in the

establishment of ~ l u e f i e l d s , ~and
~ ' ]rather to influence and encourage
them to the evacuation at the opportune time and using prudent

measures." Tom6s O'NeiIIe was named as Governor* under the
explicit hierarchical dependency of the Captain-General of Guatemala
and he acted in that capacity during the following years. 42

According to the notification of the Royal Order of 20 Novemkr
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1803 to the Viceroy of Santa Fe:

''The King has decided thar the island of San Andres and
the partion of the Coast of Mosquito from Cape Gmcias a
Dios inclusive to the Chagres River, be segregated from
the Captaincy-Gencril
, . .bf ~is$te$alaand made dependent
on the Viceroyalty of Santa ~e,:..yadvise your Excellency
in order that, thrwgh the Department entrusted to your
direction, be issued the orders conducive to the carrying
out of this sove~eigndecision..."43
-

-

located in the Caribbean Coast of Nicaragua. Again, this emphasizes the
connection of San Andrds to the mainland of Nicaragua.
The copy of this Royal Order is found in the General Archive of Simancas,
Gwrm Moderrra, Dossier 6850, File 4, p. 69. See NM VoI. U Annex 4.
Memo-&
explcltraimy of the cwttmversy benveen Nicamgwa d
Colombia on [he h - n i o n of&n Andes f s h d s , 1924, pp. 35-48. Depmited
with the Registq, Dm.N. 5, the ~ e p m
issued by the Junra of Fmtificatjcms
and Defense (Junta de Fortificaciones y Defensa) on 2 September and 21
October 1803, as well as Ipp, 48-50] the text of the Royal Order as was notified
to the Captain-General of Guatemala and to the Viceroy of Santn Pe.Given that
the text of r he notification varied in the two cases, the Memorandum goes on to
'"ity

''

I

1.46

I
i
I
!

Accor-ding to Colombia, the Royal Order of 20 November 1803 had

the effect of transferring jurisdiction over the Mosquito Coast

between the Chagres river and Cape Gracias a Dios and adjacent
islands, from the Audiencia of Guatemala to the Viceroyalty of Santa

Fe (Nueva ~ r a n a d a )Nicaragua
.~~
denies that the RoyaI Order had this
effect, inter alia, because rhis was not the method of transferring
jurisdiction in accordance with the Laws of the Indies and the Order
was never carried out and was shortly afterwards set aside by a new

Order in 1806.
1

1.47

The Nicaraguan arguments were presented by the Nicaraguan

I

Minister of Foreign Affairs, J. A. Urtecho, in the Memorandum

Explanatory of 24 March 1924, in the following way:

"I" That the RoyaI Order of 1803 did not, as it could not,
abrogate the statute VI, Titie XV, Book II of the
Compilation of the Laws of the Indies, statute which
instituted the jurisdictional district o f the Audiencia of
Guatemala;
2""hat

whar was abrogated by the RuyaI Order of 1803

was the Commission entrusted to the Caprain-Ge~reralof
GuarernaIa by Royal Order of September ~4~ 1786, in
order to occupy, settle and defend the establishments of
the Mosquito Coast from the mouth of the San Juan River

to Rio Tinto, this last named establishment alone
remaining immediately dependent on that military chief;
31d That the Royal Order of November 2 0 ~1803 having
been objected to, on rhe-scoreof the flaw of obreption, by
the subinspector of militias and by the Captain-General of
Guatemala in expostulation dated on May 29Ih and June
3d 1804, the Minister of War did not insist on its being
discuss the significance of the differences (yp. 50-56). See NM VoI. 11 Annexes
5 and 6.
See, for example, Note of 24 June 1918 (Deposited with the Registry, Doc. N.
3); or, more recently, the White Paper of Colombia 1980 pp. 19, 25-32.
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carried out and, in consequence, said order was quite
given up;

4'h That besid& g i n g givent 'uh the Royal Order of
November 2oth 1803, the Ministry of War drew up the
Royal Explanatory Order of November 1 3 ' ~1806, in
virtue whereof were renewed and rzaffirmed all the ruyaI
orders that prior to 1803 had made the establishments of
the Mosquito Coast irnmediateIy dependent on the
Captain-General of Guatemala, this Royal Explanatory
Order absolutely annulling the Royal Order of 1803 as
coming after itnU4'
'

C. THEROYALORDER
OF 20 NOVEMBER1803DID NOT LMPLY A TRANSFER
OF TERRITORIALJURISDICTION OF THE MOSQUITOCOAST
TO THE

VICEROYALTY
OF SANTA FE

The Royal Order of 20 November 1803 arose in the ephemeral sphere

1.48

of exceptional commissions (ctrmisidfi privativ~) that the King

deIegared to his representatives our of practica1 considerations, and
not in the lung-lasting sphere of territorial jurisdiction.

The editions of the Compilation .ofr,theIndies following 1803 and

1.49

those commenting on those laws say nothing about the Royal Order,
and maintain, unchanged, the same wording in the Iaw establishing

the boundaries of the district of the Andiencia of Guatemala.

Nicaragua argues, firstly, that the document was insufficient in rank -

1.50

a Royal Order (Real Orden) and not a Royal Decree (Real C6dula)- to

produce the transfer of territorial jurisdiction of the Mosquito Coast.
It is surely not by chance thar the dipIomatic correspondence from
45

Memorandum explamrory of' the cunrraver.~y bemeen Nit.aragm and
Colombia on the Duminiort of San Andres Islarrds, of 24 M m h 1924, p. 79. See
also pp. 91-93. Deposited with the Registry, Doc. N.5 .

Colombia refers to the Royal Order of 1803 as the "RoyaI Decree
(Real CXdnh)," in order to justify, by heightening its hiemrcRicaI
status, the argument that this modest Royal Order actuaIIy entailed a
transfer of territorial jurisdiction.
. .

1.5 1

The Nicaraguan Note of 20 March 1917 indicated that it would
"be absoIuteIy impossibIe yo assert that a pureIy
administrative act; as was the case of the aforementioned
Royal Order (of 1803), couid repeal a IegisIative act
emanating from thi only tribunal charged with exercising
the supreme jurisdiction of the business of the Tndies,
such as the Council 'of ihe same name, according to Law
.
11, Title ll, Book a.
3 4 6

1.52

Nicaragua argues, serondly. rhat the RoyaI Order of 20 November

1803 was no more than an exceptional commission (cumisi4n
privativa) commending to the Viceroy of Santa Fe the military
vigilance of the Mosquito Coast and nearby islands, without said
.

,

dei hfitzircerio de Relacionas Exrerioses de Nicaragua de 391% up.
sit., p. 244. The notes also says: "By virtue of Law XIV, Title 11, Book I1 n fir11
meeting of the Col~nciIwas required to deal with serious matters, among which
are mentioned the repeal of laws and the taking apart nf Audiencias..,the
procedures for these rnatters'had to be the'object of an advance and complete
information, according to Law XTI, Title 11, Book II ... Thus, assuming that the
Royal Order of 1803 was a law to dismember a territory, "tkGovernment of
Nicaragua does noc understand how they could have been omitted.,. the solemn
procedure for this type of.matter demanded by the hws in force, how an
incompetent authority could have undermined rhe only and leghime Council
of the Indies, in flagrant ' violation of h w 'III, TrIe 11. Book I1 of the
Compilation of Laws of t+ Indies, which orders 'rhat none of ~rheroyal
corrnciIs, or Court, ~1caldesor ~udgesof bur Royal Domain or in our Capital
Chanceries, audiencias nor any'other judge ... shall pretend to cognizance of the
Affaires of the Indies, or matter pertainirig to our Council of the Indies,' among
which one must undeniably include the'tjoundaries of the Audiencias and
Provinces". (The Law II,Title i1, Book 11-andthe Law III, Title 11, Book 11, are
repmduced in the ~ernorc?ndumt.xplanoiuty of the conrrclversy fietween
Nicnmgua and & M i a un the Domilrion.of&n Andfes fsiu~d.~
of 24 March
1924, pp. 34). Deposited with the ~ e ~ i s tDoc.
r ~ .N. 5.

46 Memoria

commission implying, according to custom, a change in the territorial
boundaries of the Audiencia of Guatemala.
l:5.+ -- -3
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The district of ;he Audiencias .was the standard always used to

1.53

structure the Spanish domain over American territory. It is

compatible with any other divisions (such as military) and
entitlements (such as commissions) that were more or less

circumstanrial and the result of the needs of a given moment.

The defence and popuIation of the territories of America were matters
pertaining to the Ministry of War, according to Law XI, Title VI,
Book ID of the Novisima Compilation of the Indies. Their

1.54

management did not require the territorial modification of the
Audiencias, created by the boundary laws of Title XV, Book 11of the
Compilation. The Spanish Monarchy at times due to special
circumstances transferred administration as well as military, judicial

or ecclesiastical responsibilities over certain territories without
segregating them fru-m
. . the provinces tu which they belonged under
+

ordinary ~ a wIn. order
~ ~ to change the territorial demarcations it was
absolutely necessary

f& ihea.sat$iib
. , . . . be ordered in an explicit and
I : I ,

clear manner by the ~ o v e l e i ~ n . ~ ~
-

Nicaraguan Notes of 20 March 1 9 17 (Deposited with the Registry, Doc. N.2)
and 10 September 1919 (Deposited with .the Registry. Doc. N.4). Memorandum
expianarory of the con.troversy between Nicaragua anti Colombia on the
Dominion of& Andres Isbnds of 24 March 1924, pp. 23-24. Deposited with
the Registry. Doc. N. 5 .
4 " ~ t m r a n ~ explrmarory of the coarroversy beween Nicaragua and
Colombia on the Dominion of Sun Andre$ islands of 24 Match 1924, p. 28-30,
Deposited with the Registry, Doc. N. 5 . Mr. Urtecho refers to the arbitration of
the King of Spain in the territorial controversy between Colombia and
Venezuela in which Colombia, according to Mr. Urtecho (pp. 32-35),
maintained rhis same r h r y ? which wa9 confirmed by the Royal Arbiter,
(Asi mismo, MemIJa de Reiacinneg Exreriores 1924. VoI. I, pp. XXl Il ff.)
47
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That had been rhe case, for example, for thc colony of Usorno,

1.55

Iocated in thc province of La Concepci6n of Chile bur which was

conferred in an exceptional commission to the President, Ambrosio
O'Higgins, who retained it even after having been appointed Viceroy

of ~ i r n a . ~ '
And [hat was the case for rhe Mosquito Coast and Adjacent Islands.

I .56

The Nicaraguan Note of 20 March 191 7 develops this point:
'The RoyaI Order of 1803, essentially miIirary in nature,
conferred upon the Viceroy of Santa Fe, in his position as
Captain-Genera!, the exceptional and extraordinary
powers that had been granted to the Captain-General of
Guatemala, as a result of the order of the evacuation of
English citizens from the Mosquito Coast, according to
the Treaty of Versailles of 1783..."~'

With the RoyaI Order of 1803 the Viceroy of Santa Fe, in his rniIitary

1.57

capacity, was commended with the mission previously given to the
Captain-General of Guatemala, to occupy, populate and defend [he

territory between Cape Gracias a Dios and the Chagres River. This
was an "exceptional corninission" from which no civil or political

jurisdiction was derived, just as the Viceroyalty of Nueva Espaiia did

not derive said jurisdiction from the fact that it had orders to send a

This was brought up by the Secretariat of Jrrstice in the note attached to the
ruling mdde at the reqiiest of the Secrerariat of war in the proceeding that led to
the Royal Order of 13 November 1806 (see infru para. 1.76). This ruling was
included as Annex no 24 -duplicate- of the Note of 20 March 1917. See also
Annex no 6 Note of 10 September 1919 (Deposited with the Registry, Doc. N.
4).
SO
The attributions corresponding to the posts of Preside~~t
of the Audiencia and
Captain-General, alrhough usually brought togelher in a single individual, were
nored distinctly, as is indicated by Law XLIII, Title XV, Book II (af the
Compilation of the Indies)." The viceroys were by law the natural Presidents of
the Audiencias (Law IV, Title 111, Book 111) and Captains General of the
province of their districts (Law 111, Title 111, Book 111).
49

yearly amount for the sustenance of the settiements on the Mosquito

Coast.

-- .i -?;!
It was logical to commission the ~ i c e b ~ a lof
t yNueva Granada with
A? ...'?.n

1.58

J

the defence of the Mosquitia and its adjacent islands, taking into

account the condition of Cartagena de Indias as a strong naval port
and at the same lime maintaining these clearly Central American
territories under tire jur.isdiction of the entity, the Audiencia OF
Guaternaia, to which aII of Central America beIonged.
I
I

D. THENUN-EXECUTION
AND POSTPONEMENT OFTHE ROYALORDER
OF
1803

1.59

Colombia asserts that the Royal Order of 20 November 1803 was
executed immediate1y. But, in fact, it was never executed.

I

1.60

There are many reasons to assert that the Royal Order of 1803 was
not executed, but rather was postponed and became irrelevant in the

enormous and extremeIy complex gears of the Spanish monar.chy's
instituriona1 machinery, subjected to growing tensions in her colonies
and in European affairs. The Napoleonic Wars that would soon after
establish Joseph Bonaparte as the King of Spain heightened this
tension.
I .6 I

The Captain-General o f Guatemala protested the Roy aI Order of 1803
and this unequivocally meant that, according to the laws at the time,
its execution was suspended. Those i n Guatemala responsible for the

,

Mosquito Coast and adjacent IsIands continued to act and make
decisiorls as if the Royal Order of 1803 did not exis15*.

The Captain-General of Guatemala did not stop taking the Mosquito

1.62

Coast into accclu~~r
in his plans for the defence of rhe Kingdom of
GuaternaIa. Thus, in December of 1804, rhc Junta of Fortifications
and Defense agreed with the Captain-General on the convenience of

creating officers in the militias company of Chontales, being a:
"poinr rh~.ough which there is communication with rhe
Bay of BIuefields, and that in addition the Towns
indicated by the Governor of Guatemala, and possessions
of those areas are subject to attacks by the Mosquito and
Zambo Indians, i t is therefore of' importance to cover
rhern, with an opposing force whose vigor and discipIine
may contain the aforen~entionedIndians who want to
destroy the country, or fight them off if they were to carry
out any sudden i n v a ~ i o n . " ~ ~
.
At the same time, the Court continued to make decisions that affected

1.63

the Coast and Islands and which can only be understood if the Royal
Order of I803 had been discarded, thar is, if it had been left without

effect.
There are many RoyaI 0;ders that assume that the Coast of the

1.64

Mosqnitos is under the jurisdiction of the Captaincy-General of
Guatemala, such as that of 8 August 1804, ordering the creation of a

guard post in San Juan of ~ i c a r a ~ u athose
? ~ of 20 and 28 November

51

The conrrq actions of the Viceroy of Sarrra Fe can be explained because he
did not receive a copy of the correspondence from the Captain-General of
Guatemala, and thus was unaware of it, which lead to administrative confusion.
52
Report of the Junta of Fortifications and Defense, 6 December 1804 (Military
Historical Service, ~oieccidn.
Genemi de Dbcu.Gcnro~-,
5.1.1 2.9 1141).
53 M . M.Pera Ita, Costa Ric~iy Cosra de Mo.i.quitu: doeumenros para lo f~isforia
de la jurisdicci4n rer-riiorial rle C
&
R i m . y Colombia, 1898. pp. 426-432.
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1804, given to the Viceroy of ~ u e i Espaiia
a
so that he wouid send

i

one hundred thousand pesos yearly to

the Captain-General of

I

. r.
,.A
Guatemala in orderfd d i n t a i n the ~stdblishmntsof the ~ o s q u i t i a ; ~ ~

I
I

amounts initially designated for the general maintenance of the

>$a%!>

I

t h e of 20 November and 13 December 1805, which refer to the

settlements of the Mosquito

or that of 31 March 1808,

regarding navigation and trade on the San J

U

river
~
arrd the plan to

establish a town of up to three hundred residents "in 'theproximity of

I
I
I

I

.A;.-

said river in ~ i c a r a ~ u a Another
" . ~ ~ Royal Order of 4 July 18 10 warns
the Viceroy of Santa Fe that boats of the Viceroyalty should not trade
with CentraI America ports, including San Juan ofNicaragua, without

abiding by the -specific mIes and orders for their fitting
In any case, one can be sure that no effective measures had been

1.65

I

taken by rhe Viceroyalty by the time the islands fell into the hands of

I

England ~n 26 March 1806, at which time it simply became

I

impossible to put the Royal Order into practice.

Mentioned in the Nicaraguan:Note .of :20 March 1917. See NM Vol, I1 Annex.
(Deposited with the ~egistr~,-I&.h?.2j. 'i'
54 {hid. pp. 455-456. I
n
d
i
a Archive (Sevilla). She1f 102, Case 4, Dossier I I.
Mentioned in the Nicaraguan Note of 20 March 1917. (Deposited with the
Registry, Doc. N. 2). For that of 20 November 1804, see M e a t ~ r a n d m
e x p h t o r y of the controversy between Nicaragua and Colombia on the
Duminiotr ofSan Andres Island, 1924, p. 68, fn. 1. Deposited with the Registry,
Doc. N. 5, See MM Vol. II Annex 8,
Mvlcntiond in the Nicaragua11 Note of 20 March 1917. (Deposited with the

''

Registry, Doc. N,2)
'"mentioned
in the Nicaraguan Note of 20 March 1917. (Deposited with the

Registry, Doc, N. 2)
57 General Archive of the Indies, Audicrzcia de Santa Fe, Shelf, 118, Case 7,
Dossier 9. M. M, Femlta, Costa R i m y Ejfodos Unidos de Coimbia de 1573
81881 su jurisdiccih y .TUX k - f c srerriforiales ~ g t i n/us rdoc~mento~
irridiios
IJPI umhiw de jndias de Sviffttp otms atrrortdades recogidus y pwblimdm con
noms p aclaraciones histbrim y geogd_licas, 1886. pp. 324-325. See NM Vol .

II Annex

10.

The history irnrnediateIy following that date is extremely cwlfusing.

1-66

The "definitive treaty of peace, friendship and alliance" signed in
London between the King of Spain and His British Majesty on 14

January 1809 contributes nothing on this s~bject.~'
It is rherefore unknown when and under what condirions and

1.67

authorities, the Island of San Andrds again came under the domain of
the Spanish Monarchy; but one can assert that, following the removal

of O'NeiIIe as Governor by virtue of the Royai Order of 26 May
1805, [here is no trace wharsocver in the appr-opriatecenrral registries

of the Spanish Authorities having appointed another governor for the
Island.
A year before the crisis in the Spanish Monarchy that was caused by

1.68

the abdications of the Kings of Spain in Bayonne in 1808, it was clear
that the Royal Order of 1803 had already become one more of the

many royal decisions made in response to very specific ciscumstances
and later forgotten after the circumstances changed and it became

impossible to put them into effect. Now, as before, the Court simply
debated different plans to populate the area in order to provide a more

effective defence for those territories.

It was ratified i n Seville on 15 February 1809. B.F.S.P. Vol. I, Part I, pp. 667673. See NM Vd. I1 Anrrex 12.
58
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The Iack of execution of the I803 orher is exemplified in a well-

I6

documented case. This affair invoIved [he conflict of jurisdiction that
arose between the Captain-General of Guatemala and the Intendant of
the Comay agua Province, regarding the appointment of certain

regular mayors and the issue of land titles distributed in Trujillo. The

conflict attempted

to

clarify who was in charge of governing the

settlements located on the Mosquito ~ o a s r . ~ '

A large amount of documentation was generated in the course of this

1.70

conflict. This included two letters fram rhe Captain-General to the

Secretary of War, expressing what he considered were the legal bases
for believing that the settlements of the Mosquito Coast feII under his

jurisdiction. These letters were both dated 3 March 1804, and were
numbered 4 16 and 417.6'

59

The Royal Order of 13 November 1806 is reproduced in M.M. Peralta, Costa
Rica y Cmfa de Mosquiro: documenros para la fiisroricr CIP la jurisdiccid~
rrrvitorial de Costa Rita y Cnlombirr, 1898. pp. 496-498. Indies Archive
(SeviIIa), Shelf 101. Case 4, Dossier 4. See N M VoI. 11 Annex 9.
General Archive of the Indies, Guatemala, Dossier 649: File of w h i w s
presented by the President of the Audiencia of Guaremnla regarding the
authorities frequently asked of the intendant governor of Comayugun regarding
kn~wledgeof business activities in Trujillo and the other posis of the Mosquito
Coasr; arrd oa rhe approval or selection o f f h e twt7 ordinav mayors and rhe
syndic carried our by rhe President, a d the resolurion issued by rhe Ministly of
War makirrg known irs posirion in favor of rhe Presidem.
61
Letter No 416 of the Captain-General of Guatemala on 3 March 1804 and the
documents accompanying it are Annex No 24 of the Note of 20 March 1917.
(Similarly, as Annex no 38 of the Note of 10 September 1919- Deposited with
the Registry, Doc. N. 4). See NM Vol. 11 Annex 24. (Deposited with the
Registry, Doc. N.2).

''

In the first of these, the Captain-General stares that "The settlements
of Mosquiro have always depcnded directly on this CaptaincyGeneral in the different branches of the power. Nobody had
questioned as clear and obvious in view of the Royal Orders issued

and the system followed ever since those coIonies were founded.
However-," the Captain-Genera1 adds, "...rhe Intendant of Comayagua
Col. Mr. Ramon Anguiano, under the excuse that those settlements

are within the territory of his province, is now attempting to exercise

in them the authority of his own Ordinance, which is that of the
Intendants of Nueva Espaiia, from four December 1786.''
According to this Ordinance, the Captain-General goes on to explain,

"(the intendant) must be the judge ad hoc and sole chief of the four

branches of justice, police, treasury and war, entirely independent of
any other chief or tribunal, and with no other- remedies beyond those
of appeal, in certain cases, to the Royal Junta of treasury or the

district audiencia." However, the Presidents of the Audiencia in fact

have heard "the cases of those four branches in the new colonies. The
King has commissioned them ro settIe those cases and make
arrangements for the same. They are respor~siblefor everything that

happens there and report directly on all these matters to the Ministry

of Your Excellency, where they were established by virtue of the
Royal Order of 20 May 1790. Conseque~rtIy, this system is

incompatibIe wirh the powers of said Ordinance of Intendants," never
applied there previously, "always under the concept that the
settlements of the coast and their events were part of a single unity

commissioned enrireIy ro the Captaincy -General.[...]."

To justify his position, the Captain-General sent dong with his letter.

1.73

u

a very cornplete "Note of the reasons that this Presidency and
- , r;&>".::-

Captaincy-General har to considei

'Gd&;
i ts imrnediate dependency

tlrc settlements of the Mosquito Coast." This Ietter Iisred al1 the royaI

provisions issued iri his favour since 2782 regarding the Mosquito
Coast and adjacent islands, to which we have already made

referen~e.~~
The Captain-General requested in his Ietrer No.416 thât the Secretary

1.74

of War "inform H.M. so that he may send down the appropriate

~

declaration that I shall continue taking case of the matters of the
Mosquito Coast, as has been dune by rny predecessors. [...]"

III response to the request made by the Captai~r-GeneraI of

1.75

Guatemala, the Royal Order of 13 November 1806 resolved that he

was the one:

i;

"... that is to take exclusive and abs~lrrb~
cognizance of al1
affairs arising in rhe settlement at TrujiIIo and orher
military posts un the Mosquito Coast, concerning the four
branches referred to, in cqmpI~an.cewith the royal orders
issued since the j&r 1782, irdthbrizing him to occupy,
defind and settle that h s t , unril, rhis purpose c*arried
0i.i~
in full or parri~iiy,His Majesry lhinks if Bi £0alrer rhe
a r t ~ asystem
i
[...]"(emphasis added).63

The Royal Order went much further than resohing the jurisdictiorial

1.76

conflict that arose in the settlement of Trujillo, and thus was

I

62

See supra para. 1.M.
63 See Nicaragua* Note of 20 Mach 1917, chat goes in Iength inm the
consideration of this Royal Osder (transcribed in Annex no 26 of the Note)
(Deposited with the Registry, Doc. N. 2). Similar terms were used in the Note
of I O September 191 9, reproduced in Annex No6, in the ruling of the Secretary
of Justice on 12 Octuber 1806. See NM Voi. ii Annex 24. (Depasited with the
Registry Doc. N. 4).

.

.

cornrnnnicatd to the different interested a u ~ h o r i t i e sAbove
.~
all, as a
wvereign declaration, it was aimed ar dispelling the doubts and

difficulties arising from the complex and tensional history of the new
colonies, particularly for those involved in government.

The decision co~rtainedin the Royal Order of 1803 thus cannot be

1.77

reconciled with the Ficts or resoIutions confirmed by the Royal Order
of 13 November 1806. It may be concluded that this Royal decision
of 1 806 can only be understood as having left without force or effect
the Order of 1803.

"Of this important document, enacted with such solemnity," reads the

1.78

Nicaraguan Note of 20 March 1917 in reference to the Royal Order of

13 November 1806,
"one can also infer rhe following facts: a) In fact the state
of affairs created by the Roy a1 Order... of 20 November
1803, if any, were abolished and annulled by the Royal
Order of 13 November 1806, as the'latter reestablishes, in
that year 1806, the aurhority of the Captain of Guatemala,
excluding any other; over rniIitary posts of the Mosquito
Coast, with no exceptions; b) Making no exceptions by
the Royal Order... about any military posts of the
Mosquitos Coast,... thus included, ips0 fucto, the
jurisdiction on the Archipelago o f San Andrks, which
belonged to it geographically; c) That as this Royal Order
reestablished those prior to 1803, with which it
cofiflicted, that ~rrbrnitfed to the Captain-General of
,

44

The Royal Order was transmitted by the Secretary of War not only to the
Captain-General of Guatemala, hut also to the'secretaries of Justice and of the
Treasury. in both cases: "The Ministry under your charge Inay issue the orders
conducing to its execution.!' It was aIso sent to the Governor of the Council of
the Indies and to the Royal Andiencia of Guatemala (on 18 November), "fbr
your irtfarmatioji and frrlfiiirnent, and with this objective Your Excellency shoukd
inform the Inrendant governor of Comayaguu Mr. Ramdn Anguiano. " (Annex
no 26 11, and 27, of the Note of 20 March- 1917). See NM Vol. I1 Annex 24.
(Deposited with the Registry, Doc. N. 2).

Guatemala all the military posts of the Mosquito Coast,
the following, among others, became effective: I - The
Royal Order
!23,,January 1 787-, ;*covering the entire
Nicaraguan Mosquito Coast 'knd ' part of that of
Honduras ... II. The Royal Order by means of which the
Archipelago of San Andrks was placed under the
dependency of the Captaincy-General of GuaternaIa
[November 17951...111. The Royal Order of 26 February
1796 to the President of Guatemala regarding the opening
of the port of San Juan del Norte..."

05

The conclusion reached by the Nicaraguan Note is that:

1.79

Order of 13 November 1806 returned to the
Captain-General of Guatemala the right and all
jurisdiction over the military esrablishmenrs of the
MainIand of Mosquito and its isIands that could have
been taken away in 1803 by the RoyaI Order of San
Lorenzo on 20 November of said year."65
"the Royal

F. THE:ATTITUDE OF THE FORMER SOVEREIGN
:

In order to confirm the attributiorl of rhe Mosquito Coast and its

1.80

.-

, ,

,

island dependenciks to the Audiencia of Guatemala and, specifically,
to its province of Nicaragua, it is important to review the accrediting
*;;:,-,

*.

- * . :'$i.

?.,.I:

rIocunlents of tlre ferriforia1 representation of the representatives that
participated in the Constituent Assembly (Curses Constituyen~esjof.
Cidiz in 18 12, as well as the configuration of electoral districts at that
time.

The Reply of Costa Rica in the Arbitration with Colombia before the

1.81

French President ~ o u b e t , "refers
~
to the decrees of the Spanish
Memoria del Minisr~riode Relaciones Exreriores de Nicaragua, 1917, op.
cit., p. 235. See also, Note of I0 dc September of 1919. See NM Vol. II Annex

55

24.

Reply to the Allegation of the Republic of Colombia filed to the Arbitrator, the
President of the Republic of France, Loubet, by the Agent of Costa Rica,

66

legislative AssembIies (Corres EspufioiusJof I December 181 1 , as
well as ro Article I O of the Constitution of 19 March 18 12, to Article
1 of Decree CLXIV of 23 May 1812, that established the provincial

representations of Guatemala, Nicaragua and Costa Rica, and to
Articles I and 2 of Decree CCI of 9 October 1812, that reformed the

Audiencia of ~uafemala.6~
A11 of these have confirmed the Iaws and

royal acts by virtue of which the mentioned provinces were
constituted and subsisted, with the same boundaries that were
established and defined by King PhiIip 11 in the 16Ihcentury.
1.82

Decree CLXIV of 23 May 1812 deserves special mention as it
authorizes the "political division of the territories of Costa Rica and

Nicaragua." According to Peraha "this document PI-ovesthat at thar

time the Cmsr vj' rhe Mmquiro and [he entire ArIantic coast of
Nicaragua and of Costa Ricu continued to be under the peaceful

jurisdiction of those provinces."68
1.83

Similarly, the Nicaraguan Minister of Foreign Affairs, 1. A. Urkcho,
devoted the document titled Significance (Supplement to the

Memorandum of March 28, 19241, dated 8 September of the same

year, to summarize Article 10 of the Spanish Cor~stiturionof 19
March 1812 as the "last comtitutive Iaw providi~lgfor territorial
division amongst Hispanic American colonies," as well as Decree

CLXIV of the Courts of Cidiz, on 23 M a y 18 12. He underscores that

this decree explicitly for the first time attributed to the provinces the

Manuel M. de Peralta and published in Paris in 1899 under the title Jurisclictinn
Territuriale de la Ripublique de Costa- Rica. For the Loubet arbitration, see
below paras. 1.106-1-11 1 .
67
M. M. Peralta, Jurisdiction Terriroriale de fa Rkpublique de Costa Rim,
Paris, 1899, p. 46, para. 47. See NM Voi. I1 Annex 69.
68
Ibill., pp. 55-56, para. 55. See NM VoI. I1 Annex 59.

islands adjacent to them, and not to the Audience to which they

belonged, as had been done in Title XV,Book Il, of the Compilation
dy

*:,-g+.

cf the Indies of 1685 The ~rchikl&bT8f San Andtis, of course, is
adjaoent to the pmvince of ~ i c a r q y a ! ~
1.84

It is also of interest to study the attitude of the Spanish Crown toward
the emancipated republics, as reflected in the treaties of recognition

and those establishing diplomatic relations.
1.85

In the Marcoleta-Pidal Treaty wi tI? Nicaragua, signed in Madrid on 25
July 1 850, Spain recognized the independence of Nicaragua with a
territory that included adjacent islands:

"Her Cathol is Majesty ...mmunces for ever, in the most
formal and sulernn manner, for h a e l f and her
successors,'bds Article I, "...the sovereignty, rights
and attributes which appertain to her over the American
territory situated between the Atlantic Ocean and the
%ci fic, with its adjacent isi~nds,formerly known under
the denomination of the Province of Nicaragua, now the
Republic of the same name." "In consequence? reads
Article 11, "Her Catholic Majesty acknowledges the
Republic of Nicaragua,
as a- .free, sovereign and
,; > . .
..!
. ,'
independent nation, with all tke territories that now
belong to ifftomsea to sea. .." (emphasis added).?'
*

1.86

"

Thus it was made clear, and acknowledged explicitly by the former
sovereign power, rhar Nicamgua had an Adantic (Caribbean,

Mosquito) Coast from the time of her birth. Furthermore, since on the
Pacific Coast there are no islands of any significance worth

'' Memorandum

explanatory of the controvemy between Nicamgua and
Colombiu on the Dorniniou of Sun Andres Island, 1924, p. 98. Deposited with
the Registry, Doc. M-5.
M
B.F.S.P. (1852-1853, Vol. XLII, pp, 1206-1ZI2.See NM Vd. II Annex 13.

I

I

mentioning in a Treaty of rhat nature, the reference in the Treaty is,

natnraIIy, to the Caribbean isIands adjacent to the Mosquito Coasr.
This reasoning is more persuasive when considering that in the treaty

1.87

(of 30 January 1881 ), in which Spain acknowledges the independence
of Colombia, no reference is made to "adjacent is~ands".~'

G. THEDIFFERENCE IN HISTORICAL PERSPECTIVE
I . Thefact of possessiotr
The application of the uti possidetis iuris makes de facto possession

1-88

by one party or the other, or by a third party, irrelevant in attempting

ro settle a territorial dispute between

States that have separated from

rhe Spanish Crown. Possession is nothing in the face of a tit Ie derived

from a sovereign act.72

Nicaragua does not invoke her possession of the AtIantic Coast or the

1 -89

Corn Islands as titles of sovereignty, bur rather as a confirmat ion of
the same according to ~ fpossidetis
i
itsris. Possession is on1y relevant

for justifying a decision that is not clear in terms of uti possidetis.

In the past Columbia has insisted on the importance of her occupation

1.30

of San Andres and Providencia in 1822'~and her c o n t i n u o u s
B.F.S.P. (1880-1881) Vol. LXXII, pp. 1216-1217. See NM Vol. IIAnnex 15.
See for example para. 68 of the Judgment of 10 October 2002 in the
Cameroorn Nigerin ease.
73
See Memorandum of 5 November 1915, IV; Note of 24 Jurrc 1918 (Deposited
with the Registry, Doc. N. 3); White Paper of Coio~ibiaof 1980, pp. 22-23.
(Deposited with the Registry, Doc. N. I).When the provinces of Cenlrai
America declared their independence from Spain on 15 September 182 1, San
Andres and Providencia were actually under the occupation of a corsair, Luis
71
72

.

l.:h(t i,;,.

I

possession from that date onward. This cie facro jurisdiction besides
being irrelevant Ieft much to be desired during those many years.

Nicaragua has rejected the legal effects of this possession - which in

1.91

any case did not include zhe cays on the banks of Roncador, Semna,

SerraniIIa and Bajo Nuevo, or any of the other banks adjacent to the

Mosquito Coast

- since it

is not a possessio iuris. The Nicaraguan

Note of 20 March I917 states that,

"...mainly because said archipelago does not fall within
the limits of the former Viceroyalty of the New Kingdom
of Granada, and because the current possession by
Colombia dates from the year 1824, that is, after the date
of the aforementioned uri pos~ideris"?4

The Note mentioned above adds that the Molina-Gual Treaty of 1825

1.92

provided a modus vivedi that had not ended, and because of this the
Iater acts of sovereignty exercised over the archipelago by the

Colombian government "is not legal reason to cause or confirm the
l c l

,

domain over that 'teriitory not to consolidate any material

The White Paper of Colombia 1980, however, does not limit itself to

1.93

invoking possession to confirm historical titles, as previous
Aury, flying the flag of the Federated Provinces of Buenos Aires and Chile.
Colombian occupation began after Aury 's death.
74
Memoria del Minisferio de Relucio~~es
Ex/crriores, Marlagua, Nicuragua.

1917, op. cit., p. 249.
Similarly, the Nicaraguan Note of f O September 1919 (Deposired with the
Registy, Doc. N.4). Colombia's "precarious possession" over the San And&
Archipelago was precisely because of the sfatus quo established by article VII
of the Mol ina-Gual Treaty. (Memoria del Ministaria de Relationes Exteriares
correspondiense n 1919, op. cir., p. XXU). See also the Memorandum
exp/at~atoryof the controversy betwen Nicaragu~d Colombia on the
Dominion of San Andres Island, IE4, pp. 80-82, 93-94. Deposited with the
Regiscry, Doc. N. 5, which discards whdt is called the "prescriptive de fact0
possession*'.
75

CoIombian documents had done:6

rather it makes this the

legitimating foundation of her sovereignty stating that even if the

Esguerra-Bhrcenas Treaty had not been signed and the many

validations of Colombian title did not exist, the Archipelago still
belonged to Colombia.

And that the peaceful and uninterrupted

possession of a territory by a State over a long period, aIong with the

animo dumine and the acquiescence of third States, was sufficient

titIe for sovereignty.
In reality, foIlowing independence the exercise of jurisdiction by

1.94

Colombia over the Archipelago of San Andrks and Providencia was

merely nominal. 'Throughout the 191hcentury the islanders' relations
continued to be chiefly with the Central American coast rather than

with Cartagena", observed J. J. parsons.'?
For a better understanding of the moment when the difference

1.95

(re)appeared on the agendas of the parties, one on1y need recaII that
the Mosquito Coast and the adjacent islands, sparsely inhabited, were
under the control of agents of his British Majesty who managed and
protected the chiefs of the Mosqnitos and Zambos (see below paras.
2.10-2.11).

Thus, the Commission's Report to the Colombian Senate for the authorization
of the ratification of the BArcenas-Esguerra Treaty had already devoted its
section I1 to the acts of sovereignty of the Republic of Colombia, since it was
established, over that territory. But it did so in order t o reaffirm the titles
originating from the trri possideris iuris. This Report was reproduced in the
"Report for the first debate" of the CoIombian Senate, caIIing for a position to
be taken on the Saccio-VAzquez Treaty of I972 (Atzales dei Congrt.so, 12
December 1972, p. 1644). See also the Exposition of Motives of the bill through
which the Saccio-Vazquez Treaty was approved (lo, third paragraph). See infra
Chap. 11, Sec. III, subsec. A, 3.
77 1. J. Parsons. Sun Andris y Provihcia: una geogrufia histdrica de kts istcrs
colombiunas del Caribe, i 956. p. 1 17. See NM Vol. I1 Annex 70.
76

i n the middle of the !19'"century,
a,
knowledge
. about the territory of the

1.96

,&

,

,

Mosquitos was not extensive. In those times the Central American
governments were attempting to attract European immigrants wiIIing
to colonize uninhabited and largely unknown a m . Nicaragua had

only three hundred thousand inhabitants, and of these not even fifteen

thousand were in the Mosquitia. The authorities of Managua were not
able to set their sights on the Archipelago as Iong as they had not
firmIy established themselves in the AtIantic Coast, and it was neither
easy nor quick to get the English out of that area.

The claim over the Mosquitia is in the Nicaraguan Constitution of

1.97

1858." Shortly thereafter, through the Zeled6n-Wyke Treaty of 28

January 1360, Great Britain recognized "as beIongi ng to and under
the sovereignty of Republic of Nicaragua the country hitherto

occupied or cIaimed by the Mosquito Indians," and assumed the
obligation that 'The British protectorate of that part of the Mosquito
Territory. ..cease" (Article I). The treaty established the Mosquitiu
Resenre "under the k r e i g n t y of ,.~. e p bluic of Nicaragua" (Article
111.~~

By

I .98

a Decree of 4 October 1864 the Government of Nicaragua

declared as property of the State the islands and islets adjacent to her

Atlantic mast, placing regulations on commerce of imports and

exports. The British Government felt rha't this decree contradicted the

NM Vol. JI Annex 60b,
Article 11 of the Treaty assigned to the Mosquito Indians a District within
which they would enjoy the right to govern themselves and all other residents.
Said District covered the areas between the Rama and Hueso rivers on the
Atlantic. The differences over the interpretation of this treaty were resolved
through the arbitration of the Austrian Emperor (Award of 2 July 1881) who
affirmed Nicaragua's sovereignty. B.F.S.P. ( 1859- I 860) Vol. L,pp. 96- 105. See
See Article I,

l9

NM Vol. 11 Annex 14.

agreements of the Zeled6n-Wy ke Treaty, but Nicaragua replied that,
by acknowIedging her sovereignty over the Mosquitia and delimiting
the territory assigned to the Mosquito indians, the adjacent isIands

and islets were under Nicaraguan sovereignty.

1.99

By I869 Nicaragua had enacted IegisIation on the exploitation of
turtle fisheries in an island "jurisdictionaI district" in the Caribbean,

subjecting fishermen to a tribute that was imposed at least from 1896,
and went as far as seizing several Cayman Island schooners in 1904.

I . 100

In practice Nicaragua had only rid herseIf of the diminished British

influence in the last decade of the 19Ihcentury, and formalized this in
the first decade of the 2dhcentury. In effect, on 5 March 1890, Isidro
Urtecho, Political DeIegate of the Republic in the Mosquita Reserve
and Inspector General of the Atlantic Coast, decreed that "the

jurisdiction that the municipa1 government of the Mosquita Reserve

has been exercising in the islands of she AtIantic Coast, across from
the territory of the Reserve" was "contrary to the full sovereignty and

domain of the Republic in said islands" (the Corn Islands) and
therefore, LLconsequently,from the time of the publication of this

decree only authorities of the Republic may exercise jurisdiction in
said islands."s0

President Roberto Sactcasa approved the Urtecho Decree by means of another
Decree on I8 March, pubIished in the Gaceta Oficiul.on the 23. On those same
dates other decrees were approved (also published in the Gtlceta on the 23rd)by
virtue of which the "District of Corn IsIand" was established with "all the
islands of the Atlantic Coast, across from the territory of the Reserve and which
to date have been under their own jurisdiction" and declared "The ports of
'Brig Bay' and 'South Bay' on Corn Island and 'Pelican Bay' on Little Corn
Island . . . free ports for commerce to all nations, under the rules that will be
established separately in the 'Ordinance of Corn Island'." See NM Vol. 11
Annexes 61 and 62.

Four years later, in February

1.10 1

of 1 894, under the Presidency of Josd

Santos Zelaya, the Mosquita Reserve was abolished. The definitive

-. .

:,'

+
4
#>
-:*

-?*i,m.

withdrawal of the British was accomplished with the signing of the
AItamirano-Harrison Treaty (19 April 1905). This treaty, which

abrogated the Zeled6n-Wyke Treaty, "recognize(d) the absolute

sovereignty of Nicaragua" (Articie n)."

Colombia, on the other hand, jived with her back turned to the

1.102

territories she claimed. Measures such as the Decree of 5 July 1824

had about as much effecr, M. M. Peralta noted, "as Pap1 bulls and
mandates have among nonbelievers"." The only purpose in making
the claim to the Mosquito Coast was in order to be taken into account

in any canal projects in the territory of ~ i c a r a ~ u a . ~ ~
I. 103

&me years later, CoIombia was offering herself to tRe Government
of Her Britannic Majesty as

a counterpart in negotiations over the

boundaries of the Mosquitia, seeking to thus obtain, as the British
consul in Central America Federico ChatfieId was quick ro notice, the

backing of Great Britain i n her territorial claims in the Caribbean.
, I .

I"

1.104

'

'

a

I.

Chatfield clearly did not believe in the quality of a title based on the

RoyaI Order of 1803: 'Nueva Granada shmld prove", ChatfieId said
in a note to Lord Pal merston, 1 5 April I 847,

"that those rights and claims... are supporred by
something more wIid than the RoyaI Order of San
Lot-enzo from 30 November 1803, or that said order was
nor simply a military measure... Without that proof I
presume that the Government of Her Majesty will not be

''a!? B.F.S.P. ( 1 ~ 1 8 0 Val.
5 ~ XCVIII. pg. W71. See NM Vol. II A m x 16.

Cited in the M i ~ u a Note
n
of 10 September 1 9 19 (Depasitd with the
Registry, Doc. N.4).
83 See above, para. 1.20 and below Chap. 11, Sec. I, paras. 2.6-2.9.

able to commit itself to acknowIedging the rights clai~ned
by Nueva Granada in a territory of which others possess
titles of some weight while hers are not legitimate.''84
1.105

In 1883, R.S. Pereira bemoaned the lack of Colombian interest in the

Mosquito territory, which included the ArchipeIago, and that she "has
done nothing to date to assure our sovereignty ,"85
2. The faubei A ward of 1 I Seprember 1900

1.105

The CoIornbian claims to the Mosquito Coast affected the Caribbean
Coast of Costa Rica as much

as that of Nicaragua. Colombia and

Costa Rica signed the first commitment to setrIe the dispute in 1880

(Castrc-Quijano Otero Treaty of 25 December I 880~~).
An additional
agreement of 20 January 1886 designated the King of Spain as sole

Arbiter over their territorial dispute.87 Given that these treaties
expired before an Award was issued, the Par-ties signed the Treaty of
4 November 1 896 (Esquivel-Holguin Convention), designating as

arbitrator the President of the French Republic,

mile Loubet.

Chatfield noticed, in addition, that the "Viceroy of Nueva Granada never
exercised legislative authority over this territory, and there are also no traces of
there ever having been an establishment or local government subject to his
command on the coasts of the Mosqrritos or of CentraI America." The Opinion
of ChatfieId on the Royal Order of 1803 is reproduced as Annex nu 8 of the
Nicaraguan Note of I0 September of I9 19. B.F.S.P. S e e NM VoI . II Annex 77.
85 R. S. Pereira, op. cit. p. 156. Pereira adds: ,"That Colombia does not need that
territory nor has it given much evidence of coveting it, it is possible.. . we do
not see why Colombia would relinquish the political convenience of being part
of the CenfraI American Confederation... just because today it lacks the means
to occupy it and conveniently promore its civilization and progress." See NM
VoI. II Annex SF.
Article VII. B.F.S.P. LXXI, p. 215.
87 The text of this Convention, signed ad rt.frendum on 20 January 1886 and
approved by decrees of 25 and 30 August of the same year, is included as
Annex No 3 of the Note of 20 March 1917 (Deposited with the Regisrry, Doc.
N. 2). B.F.S.P. XCII, pp. 1034-103584
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1.109

There is onIy one Mosquito Coast. CIearIy one cannot jump from the
folmer Duchy of Veragua in Pana~ni(then still part of CoIornbia), to
San Juan del Norte in Nicaragua, once the Atlantic Coast of Costa

Rica had been lost by Colombia.
I. I 10

The LOubeb Award had a sequeI. Upon attaining independence from

Colombia in 1903, Panama asserted against Costa Rica the same
claims previously set forth by Colombia based on the Royal Order of

20 November 1803. A new arbitration was agreed upon with Costa
Rica (Treaty of 17 March 1910) ~csolvedby means of rhe Whire
Award (1 2 September 1914) that in essence confirmed the Award by
the French President.

1. I 1 1

The White A ward states that "nothing therein shall be considered as in
any way reope~ringor changing the decree in the previous arbirration
rejecting directly or by necessary implication the claim of Panama to
a territorial boundary up to Cape Gracias 6 Dios". Concerning the

islands across from the coast, the arbitrator felt he did not need ru
.-

by Nicaragua and acknowledging the rightness of the Nicaraguan protest, the
Minister of Foreign Affairs of the French Republic, Theophile DelcassC, wrote
on 22 October 1900 to the Minister of Nicaragua in Paris, to clarify the Award:
"Taking said Convention into account, as well as the general d e s of
intemationa1 law, the ~ r b j t e r , on nominatively designating the islands
mentioned in the award, has not had in his mind to say anything farther than that
the territory of these islands, menrroned in the Treaty signed an March 3 0 1865
~
by the Republics of Coaa Rica and Colombia, does not belong to Costa Rica. In
these conditions the rights of ~ i c a r a ~ uover
a these islands stand unaltered and
intact as heretofore, the Arbiter having by no means intended to decide a
question not submitted to his judgment." Emphasis added. (Reprodi~cedin the
Annex no 33 of the Nicaraguan Note of 20 March 1917 (Deposited with the
Registry, Doc. N. 2). Also, Nicaraguan Note of I0 September 1919
(Deposited with the Registry, Doc. N. 41, and Memorandum expianarmy of
the controversy between Nicarugua and Colombia on the Dominion of Sun
Andres Islund. 1924, pp. 83;84). Deposited with the Registry, Doc. N. 5 .
See NM Vol. I1 Annex 78.

take a position "notki*ngin this decree shall be considered as affecting
,. ,

the previous decree awarding the islands off the coast since neither
# '

i.,.
*-.

party has suggeste$& this hearing &at n:y

question concerning said

islands was here open for consideration in any respect w h a r e ~ e r . " ~ ~

3. The idependence of Panamtr

Once the Lcrlrbes Award denied Colombia's claim over the Atlantic

Coast of Costa Rica, it was absurd to claim, with the same titles
discredited by the Award, sovereignty over a coast located farther
north and aIso over the isIands adjacent to that coast. In addition,

once Panama separated iron1 Colombia in 1903, Colombia Iost,
particularly following her acknowledgement of Panama as an
independent Stare (Urrutia-Thompson Treaty, 6 Apri 1 1 9 14, article

1Il)Y1any legal basis to make claims based on her former sovereignly
over Panama which in colonial time was the

province of Tierra

Firme. Colombia had. been claiming the Mosquitia and adjacent
.:

i

.

islands on the base of their suppos&f adscription to this province that,
in turn, was pan of #the Vicero);aIry of Nueva Granada of which
Colombia was successor.
113

This argument was set forth by the Nicaraguan Minister of Foreign
Affairs, J. A. Urfecho, in his Memoru~dumExplanatory of28 March

1924 and was broadly developed in a judgment of the Supreme Court

of Nicaragua on 4 May 1928.

dispositif of the Whire A ward of 12 December 1914 i s included as Annex
no 4 of the Note of 20 March I91 7 (Deposited with the Registry, Doc. N. 2). See
also in NM Vol. I1 Annex 22.
91
MoIIey, VoI. 111. 1910-1923. p. 2538. See NM VoI. I1 Annex 17.
90 The
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According

to

Urtecho

the

CoIombian

assertion

tllat

her

acknowledgement of Panama was made within the limits prescribed

for that department by Colombian Law on 9 June 1855 (which

excluded from it the Mosquito Coast and the adjacenr islands), Iacked

IogicaI and juridica1 consistency, as it was a fast rhat even after
Panama's secession in 1903, Colombia went on claiming the
territories in dispute with Nicaragua based on the alleged adscription

of the territories in colaniaI rimes to the province of Tierra Firme,

present day
According to the Supreme Court of Nicaragua in its judgment of 4

1.1 15

May 1928:
"Once Costa Rica and Panama had accepted the review of
the Loubet Award by Arbitrator,White, the last heir of the

old Colombia in matters of boundaries with the Federal
Republic of Central American and the States that
succeeded it, it should be considered executed, and
therefore the conrinental and island territory of the
Nicaraguan Atlantic free of ciain~s from the former
Colombia and her successors, Nueva Granada, the United
States of Colombia, and finally the Republic of
1.1 16

The Supreme Court of Nicaragua concIuded in its judgment of 4 May
192sg4:

"Upon Colombia losing, with the independence of
Panama i n 1903, the territory [hat because its adjacency
to CentraI America was tied to the' matter of boundaries
Memorandum e x p l a n a t o ~ of the controversy between Nicaragua and
Coiombirr on 1!2e Domirrion of S m Andres Island, 1924, pp.94-95.Deposited
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with the Registry, Doc. N:5.
'3 Boletin Judicial: La Gaceta. 1928, pp. 6324 - 5328. See NM VoI. I1 Annex
79.
94 Idem. See NM Vol. I1 Annex 79.

contemplated in the 1825 treaty, Colombia lost its
condition of heiress, her legal standing, and the right to
benefit from the,
=.,. .concession
;
.
of the
quo established
.' ...status
<.
in ArticIe VII': (I825 Treaty), to maintain de facro
possession over the Archipelago of San Andrks..."
+
.

IV. ConcIusions

1.1 17

The Mosquito Coast and the adjacent islands which were subject to
the territorial jurisdiction of the Audiencia of Guatemala, are

Nicaraguan according to the principle of

ttli

possisideris iuris. They

were Nicaraguan before the Royal Order of 20 November 1803, and

continued to be so after that Order.
1.1 18

They were Nicaraguan before 83e Order of 1803 according to
provisions going back to the middle of [he

century that were

confirmed in Law VI, Title XV, Book 111 of the Compilation of the

#

Laws ofihe Kingdoms ofthe indies, promulgated on 16 May 1680.
1.119

They were Nicaraguari affei-'180j'becaure rhe Royal Order of 20
November 1803, which is not mentioned in the later Compilations of
Laws of the Indies, did nor transfer territorial jurisdiction over the
Mosquifo C u m and ndjnce~t islands from the Andiencia of

Guatemala to the Viceroyalty of Santa Fe (CoIombia): 1) it was o111y
an exceptional commission (comisibn privativa) charging the Viceroy

of Sanra Fe with its. defense without transferring territorial

jurisdiction; 2) ir was not executed; and, 3) i11 any case i t was
abolished by the Royal Order of I3 November 1806.

1 . I20

The explanatory Royal Qrder of 13 November 1806, based on a

request (represeatacidn) of the Captain-General of' Guaxernala of 3

March 1804, confirms the territorial jurisdiction of the Audiencia of
Guatemala over the Mosquito Coast and its dependencies.
1.12 1

Therefore, Colombia's possession over San And& and Providencia,
largely in name and in any case dating after independence from the
Spanish Crown, cannot prevail over a title founded on the uti

possidetis iuris.

1.122

In any case, that de facto possession did not extend, during at least the
whole of the lgthcentury, to the cays on the banks of Roncador,

Serrana, Serranilla and Bajo Ntievo or on any other bank off the

Mosquito Coast.

CHAPTER I1

THE LEGAL STATUS OF THE 1928 TREATY

2.1

The purpose of the present Chapter is to establish rhat the
sovereignty over the islands of Providencia, San Andres and Santa

Catalina and all the appurtenant islands and cays still appertain to
Nicaragua,

norwithstanding

the

"Bh-cenas-Esgnerra Treaty"

concerning TerritoriaI Questions at Issue between CoIombia and

Nicaragua signed at Managua on 24 March 1928.
2.2

In Section I, Nicaragua will introduce the

events leading up to the

I928 Treaty and the circumstances surrour~dirrgits concIusion. In

Section II, she wiII show that the Treaty is invalid and can have no
legal consequence whatsoever. In Section III, she will offer a legal

analysis of the contents of the Treaty. And she will demonstrate in
Section IV that, admitting the Treaty ever entered inro force, it has

I
I

!

been terminated as k consequence of its breach by Colombia.

I

I

2.3

This analysis will be carried out on the basis of the rules and
principles embodied in the Vienna Convention on the Law of

Treaties of 23 May 1969, which has been ratified by Colombia on 10
April 1985 and to which Nicaragua is riot a P m j . However, she

accepts that, with respect to both interpretation of treaties (Articles
31 and 32 of the Convention) and their conditions of validity
(Articles 46 to 53j and of rermirlation (Articles 60 to 64), the

Convention codifies existing rules of customary inrernationa1 law.
I

Section 1
Historia1 Background and Contemporaneous Evenfs Leading to the
Signature and Ratification of the Barcenas-Esguerra Treaty of 1928

2.4

This Section explains the histo1-ica1background that is necessary for
understanding the reasons why Nicaragua signed the BarcenasEsguema Treaty with Colombia in 1928 and ratified it in 1930. The
Section will be divided in two parts. Part A highlights episodes of

Nicaraguan history afrer- her independence from Spain in 182 1 with

special emphasis on the period of 1927-1930. Part B wiII deal with
the events directly related to the conclusion of the Barcenas-Esguerra

Treaty of 1928.

2.5

During the Colonjal period Nicaragua, together with the other four
present day Central American Republics, constituted what was

known as rhe Captaincy-General of GuarernaIa. This entity became
ir~dependentof Spain on 15 Seprernber 182 1 but on 5 Janrrary of the

following year it was absorbed by the Mexican Empire of Agustin de

Iturbide. This situation was short lived and in July 1823 the Central
American RepubIics separated from Mexico and finaIly became
independent of any other Power be it of the Old or of rhe New

World. They ratified their independence and union by approving the
Constitution of the Central American Federation on 22 November

1824 that included Guatemala, El Salvador, Honduras, Nicaragua
and Costa Rica. This Federation only lasted 15 years and on April

. <$'pi. ..; ..
, ,

. ,:

',

30, 1838 Nicaragua became the ii&t 'dzrnber to separate from the
Federation and decIare her sovereignty and independence.
2. Influence of geogruphy in the history of Nicaragzu

2.6

The history of Nicaragua from her indepertder~ceonwards has been
the history of foreign intervention in her internal affairs or of

outright occupation. This was not the fate of the other four provinces
that had e~nergedto independence from the disintegration of the

Captaincy-General of Guatemala. Geography

is what made

Nicaragua different. Nature had endowed her with Lake Nicaragua,
the largest lake i n Central America, more than 8,000 square

kiIometers in size that connected to the Caribbean by means of the
San Juan River., and was only separated from tire Pacific Ocean by a

small strip of land of approximately 20 kilometers.
f".

-1.;

-

'--,

A former U~rited States Minister to Nicaragua from 1912- 1913

2.7

perceived the importance of the Nicaraguan geographical position on
its historical development:

"In a11 of these cases of Nicaraguan internarional
conrroversies with Europe, Mexico, and Colombia the
real cause of he trouble was the desire to control the
interoceanic canal route."95
P5

A~nericanPolicy in Nicaragua. Mernorandurn on the Convention Between
the United States and Nicaragua relative to an interoceanic Canal and a
Naval Station i n the Gulf of Fonseca, signed at Marragua, Nicaragua on
February 8, 1913. By George T. Weitzel, Former American Minister to
Nicaragua, 19 12- 19 13. Washington, Government Printing Office, 1916, p. 7.

The interest of these countries cerrainly is undoubted but Minister

2.8

WeitzeI fails to add the name of his owrr country to the list of
interested parties to the Nicaraguan canal route! For it was the

United States, as will be seen in the following narrative, which most

persisrenfIy wught to obtain proprietary rights over this route.
The possibilities of interoceanic passage through Nicaragua were
appreciated from the earliest days of her colonization. The Spanish

Conquistadors from the very first sought the "uncertain strait"

(estrecho dudoso) rhar would connect rhe Atlantic Ocean to the
Pacific Ocean. When the Great Lake of Nicaragua was explored and
the San Juan River discovered, this strait was sought incessantly
through Nicaragua. The interest in Nicaragua as a possi bIe

interoceanic route was manifested soon after independence by the
different maritime powers of the 1 9'h Century: the Netherlands,

France, Great Britain and the United States. In 1848, for example,

Prince Louis Napoleon accepted a concession for the building of the
"NapaIeon CanaI of Nicaragua" and is said to have commented: "In
the New World there is a State so superbly

located as

Constantinople...We are referring to the State of Nicaragua. ..that is
destined to reach an extraordinary degree of prosperity and

grea~ness.'"6

-

--

Cited in: Thos B. Atkins. Nicuragraa Canal. An Account of the explorations
and surveys for this canal from 1502 to the present time, and a statement
showing the relations thereto of the Governnient of the United States. Presented
by the Nicaragua CanaI Consfmcriorr Co., Warner MilIer, President. NY
Printing Co. (Republican Press), New York, 1590, p. I f .
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2.10

'

Great Britain had shown an interest i n Nicaragrra since the Colonial
period. She had estabIished a special relation with the inhabitants of
the Caribbean coast of Nicaragua, the so-called Mosquito Coast.

Many of these were descendants of the Nicaraguan indigenous
people and of Africans brought to the Caribbean by slave traders.
After the independence of Nicaragua and the conseqnenr loss of what

protection Spain had afforded to her former Colony, Great Britain
saw her chance to gain a firm foothold on what was considered the
most feasible canal route to the Pacific. IF Great Britain could control
the Caribbean Coast of Nicaragua, there was no possibility of a canaI
being cut through Nicaragua without her consent.

2.1 1
I

Nicaragua was powerless to hinder the relations established by the

t

British Government with the leader of the Mosquito natives who was

i

proclaimed and recognized as "King of the Mosqrritcs" by the British

t

Government. In 1844 Great Britain officially proclaimed a
protectorate over the "Kingdom of the Mosquitos" and established as

its 1imits Cape Camaron in present day Honduras and Bocas del Toro
in present day Panama. This psocIarnation was folIowed in 1848 by

the seizure of the port of San Juan def Norte Iocared at the mouth of
the San Juan River. The port was renamed Greytown.
2. I2

Not only was Great Britain acrive but, as pointed out above, the
United Strttes did nut remain far behind. The contemporanearrs

discovery of gold in California in 1848 drew the attention of the
United States more strongly to the strategic position of Nicaragua in
r'eiation to a canal between both oceans or for any interoceanic

traffic. The United States Minister in Nicaragua, Mr. EIijah Hise,
concluded a Treaty with the Nicaraguan representative, Mr.

Buenaventura Selva, in June 1849 giving the United States a

concession for building a canal through Nicaragua. This was seen by
Great Britain as an intolerable provocarion and the United States did

not ratify the Treaty.
In order to avoid an armed conflict between the United States and

2.13

Great Britain the Treaty known as the Clayton-Bulwer Treary was
signed in Washington on 19 April 1850. This cornprumise agreement
was designed to harmonize contending British and United States

interests in Central America. By this Treaty the Parties agreed,

among other things, that neither Party would have exclusive control
over any canal buiIt across rhe Isthmus; that both Parties would have
equal rights of ~ravigationacross it, and that neither Pany wouId

exercise dominion over Nicaragua, Costa Rica, the Mosquito Coast:
or any part of Central America (Art. 11.~'
4. Firsf occcrpa~ionof'Nicaragua: WiIIiam Wulker 1855-1857

A few years after the signature

2.14

of the Clayton-Bulwer Treaty the

fiIibustering expedition of William Walker aIIawed him to become
the onIy United States citizen to be President of a Latin-American

Country. Walker arrived in Nicaragua with his mercenary army in

mid-1855 after having ,tried the previous year to take from Mexico
Baja CaIifornia and the State of Sunora. By the end of 1855 h e was
virtual master of Nicaragua. He procIairned himself president of

Nicaragua on July 12, 1856 and in a special ceremony on 19 July
97

B.F.S.P. Vo1. XXXVIII p. 4.
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was recognized by the United States Minister in Nicaragua, Mr. John

Wheeler. During his occupation of Nicaragua, Walker tried to mold
b

m

.:,: .,

:

:,.

:'.,

!

:-.::

the Nicaraguan le&And social system td that of the Southern States

of the United States, for example by enacting IegisIarion esrablishing

slavery in Nicaragua. He maintained himself againsf a coalition of
Central American States until his defeat in May 1857. In order to

avoid capture, he surrendered to the United States Navy and returned

to the United States.
The magnitude of this war of occuparion can be better understood by

2.15

simply pointing out that more United States warring citizens died in
this "filibuster war" than in the famous war between the United
States and Spain a few decades later in 1898. The attempt to conquer

Nicaragua proved more costly in American Iives than rhe takeover of
Spain's colonies: Cuba, Puerto Rico and the ~ h i l i ~ ~ i n e s ! ~ '
1

The United States Government was not publicly and officially

2.16

i

involved in the WaIker invasion but in fact it could be considered a
covert war waged against Nicaragua. And it was a covert war
because any official ~riitddStbtk's.involvement would have been a

violation of the Claylon-Bulwer Treaty that had been signed a few
years before. It was not a coincidence that Nicaragua was selected

for this "filibustering'" invasion and not one of the other Central
American neighbours. The reason clearly was that Nicaragua was a

key transport link between Atlantic and Pacific Ocean shipping.
Writing three quarters of a century Iater, in 1927, Henry L. Sti~nson

in a defensive book that rried to expIain the motivations for the then

..
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Berrnann, Karl: U n d ~ rthe Big Stick: Nicaragua and the United Srures Since
1848 (South Errd Press, Bbsron 1986), pp. 72-76.
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current United States occupation of Nicaragrra, had this to say about

WaIker:
" . . . i t is interesting to note that the two matters which have been
principally seized upon by our critics in Latin America as
evidencing a contrary and imperialistic policy on our part took
place three-quarters of a century ago and Iargely under an
influence which no longer exists in the United States. Our
aIIeged spoliation of Mexican territory at the time of the Mexican
War and the popular encouragement given in this country to the

filibustering expedition of William Walker to Nicaragua eight
years later have been the two incidents most commonly used by
hostile critics to offset rhe long and honorable record to which I
have referred.
Both these took place at a time when negro slavery was a real
and dominating power in the United States, seeking to acquire
new territory under the southern sun for the furtherance of its
peculiar interest; and it was among the adherents of that slave
power thar the Mexican War and WaIker Expedition received
their most ardent support."49

By placing on an equal level the Mexican War and the WaIker

2.17

"expedition" General S timson confirms the hidden United States
hand in this affair. After all, General Slimson knew what he was
talking about. He had been Secretary of War of thc United Stares
from I 9 I I- I 9 13, and later was Secretary of State and, during the

Second World War he was again Secretary of War.

military adventni+esin the 1 9 'Century,
~
alrhough interest in the canal

persisted and several attempts were made to reach agreements with
private United States companies and some works were even started
in the San Juan River.

.

Henry L. Stirnson, American Policy in Nicat-ugua, New York,
Charles Scribner's Sons, 1927, pp. 102-103.
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5. The seiecrion of Pnlmtna as the site for b~ifrfifig
a canal
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By the end of the 1 !Jfi Century the United States had decided that if
any cmaI was to be built

it

had lo be by the United States

Government itself and not by any other- State and that the United
States should have cornpiere controI aver it.'#

This meant that the

Clayton-Bulwer Treaty had to be scrapped. This was finally
accomplished with the Hay-Paunceforte Treaty of 1 8 November
1901 that definitely abrogated the Treaty of 1850 and gave the

United States a free hand to build the canal,

2.20

At that point in time the United States was studying two options: the

Panama route and

the

Nicaraguan route. The decision was finally

taken to build the canal through Panama, which was then part of
Colombia Since agreement with Colombia was not forthcoming in

I

the way the Unired States Government wanted, Panama was "taken"
by Resident Theodore Roosevett and the United States and the new

Nation, which she had8c&atedAd: hoc, signed a Canal Treaty in
February 1904.

2.21

Tn the meantime in Nicaragua, after a lengthy rule by the
Conservative Pany during the second half oi the

Century, a

successfu1 IiberaI rev011 had brought Jose S . ZeIaya to power in

1893. The Encyclopaedia Bri ta~rnica srrccinctly characterizes hTs mIe
as fo1Iows:

"Zelaya, though a dictator, was a committed nationalist.
He promoted schemes for Central American reunification
and refused to grant the United States transisthmian
canal-building rights on concessionary terms, thus
encouraging the U~ritedStates to choose Panama for the
project. This, plus rurnours that ZeIaya planned to invite
Japan to construct a canal that would have competed with
the U.S. warerway, caused the United Srares ro encourage
Zelaya's Conservative opposition to stage a rev~lt."'~'

I n November 1909 the execution by Zelaya of two "American

2.22

soldiers of fortune, Canon and Groce, who heId cummissions in the
revolutionary army, precipitated a crisis."'"

The United States

notified the ChargC d'Affdires of Nicaragua in Washington that it

was breaking relations. in this communication, known in Nicaraguan
history as the "Knox note" after its signatory the United States

Secretary of State, if was stated emphatically, among other things,
rhat:

"The Government of the United States is convinced that
the revolution represents the ideals and the will of the
majority of the Nicaraguan people more faithfully than
the Government of President Zelaya, and that its
peaceable control is well-nigh as extensive as that
hirherro so sternIy a~tem~ted
by rhe Government at
~ana~ua."'"
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Although Zeiaya ri:igned, the United S f k s refused to recognize his

2.23

successor, the liberal J o d Madriz. Moreover, American forces
;t;>. ;

,

.. . .,;. ..':-

:

'

'

prevented the Government troops of President Madriz from routing
the revolution.

111

view of rhis setback, President Madriz abandoned

Nicaragua in August 1910. The disconrented Liberal General
Estrada, who had betrayed Zelaya and turned over to the rebels the
garrison of the city of Bluefields on the Caribbean coast, assumed
conrroI of the Govenr ment. He irnmediately sought recognir ion by

the United Stares.
7. The Dcawson Pacts

In order to concede the recognition sought by Generaj Estrada, the

2.24

United States Minister to Panama, Mr. Thomas Dawson, "was sent

to represent the views of the State Department". The conditions laid
down by Mr. Dawson led the Liberal Estrada and his conservative
coIleagues to the signature of a seriks of pacts on 27 October 1910.

-

These pacts were "commorr~yknown as the Dawson Pacts, although
:"
Mr. Dawson was not ft.signatory,*'!.,y

In these pacrs the r-evulurionarycoalition agreed to caII elections for

2.25

a Consrituent AssembIy the foiIow ing November. This Assembly
would

convene in December and elect a President and a Vice-

President for a period of 2 years. Furthermore, the signatories agreed
to support the candidacy of General Estrada for President and that of

Mr. AdoIfo Diaz as Vice-President for that period. A constitution
was to be drawn up guaranteeing, among other rhings, the rights of

foreigners (Pact 1). Pact 2 established a claims commission that was
104

Survey 1908-1932,up cit. p. 10.
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to be appointed by the Gover-nrne~rt
of Nicaragua "in harmony wirh

that of the United States" and rhe American Agent would approve
the election and number

of its members and the plan

of its

proceedings. Pact 3 was an agreement to request the aid of the
United States with the object of obtaining a loan to be gnar-anteed by
the customs receipts of Nicaragua that would be colIected in

accordance with terms satisfactory to both Governments. The fourth
Dawson Pact entailed that General Estrada could not be candidate in

the next election and that the next President had to be from the

Conservative party.Iu5
The political aspects of the Pacts were carried out as agreed: a

2.26

Constituent Assembly was elected and, on 31 December 19 10,

General Esrrada was elected President and Diaz Vice-Praidenr. The
United States extended recognition to the new Government the

following day.IM The rule of Esrrada was short-lived. His Minister of
War as well as the Army were against him and he handed over the

Presidency to Mr. Adolfo Diaz in May 191 1.
Further civiI war Ied to the inrervention of United States ~narinesin

2.27

August 1912 in support of the Conservative, Adolfo Dim. "In
suppressing the revolution, seven American marines and bluejackets
lost their l i ~ e s . " ~lectians
'~
were held shortIy after the suppression

of the Revoluriun and Mr. Diaz, who had been acting President since

19I I , and was the only candidate for President, was elected for a full
term.

105These
I07

Pacts are reproduced in Survey 1909-1932, op cit , pp . I 25- 126.

Survey 1909-1932,p.1 I .
Survey 1909-1932,op. cit, p. 22.
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Toynbee points uu t tbar the Censer-vative RevoIutian of 1909-1910
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that had ousted Zelaya,
; j p r ,!, -:
,<

-,.

.

8

,

, v"

"was promoted by a Nicaraguan (or Costa Rican) clerk in
the employment of an American oil company, who made
to the revcIutionar-y campaign fund a contribution six
hundred times as large as the annun1 stipend which he
was receiving from his American empIoyers; and after the
revolution had started, the triumph of the Conservatives
was materially assisted by the interventiori of US naval
forces.''108

This ''clerk" was none orher than Adolfo Diaz, the new President of

Nicaragua. His dedication ro rhe interests of rhe United States was
finally amply rewarded.
The financial aspects of the Pacts were also carried out. Pact 3 led to
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a Ioan Convention between the United States and Nicaragua that was
signed

June

6, 191 1 (Knox-Castrillo

onv vent ion).'^ This

Convention provided that the security of the, Ioan was to be the
customs collections of Nicaragua and that Nicaragua cauId not alter
the existing customs duties for imports or exports (Art. PI); the use of

the funds from this loan had to be periodically reviewed and reported
to the Department of State (Art.

T Q ; and that the appointment of the

coIIector of customs had to be approved by the President of the
United States (Art. IV).

The United States Senate did not ratify this Convention but, in spite

2.30

of this, the Collector-General was appointed. He was Mr. Clifford

Ham, an American citizen who had been with the Philippine
108

ArnoId J. Toyn bee, Survey offntemaiion61Agai~s,1927, Ox ford University
Press, London: Humphrey Milford, 1929, p. 484.
109
Reproduced in Survey 1909-1932, op cit, pp. 126-1 28.
71

Customs Service. He assumed office in December 1911 and was on

duty until June 1928 when he resigned. Mr. Irving Lindberg who had

been Deputy Col lector-General since 1912 succeeded him.

2.31

I0

The Constituent Assembly approved the Decree establishing the

Mixed Claims Commission provided for in Pact 2. It was to be
composed of 3 members: 2 Nicaraguans, one free1y appointed by the
Nicaraguan Government and the other on rhe reco~n~ne~ldation
of the

State DeparTmenr, and the third an umpire designated by the State
Department.
The National Bank was incorporated under the laws of Connecticut

2.32

as the Banco NacionaI de Nicaragua and opened for- business in
August 1912. Its management was under supervision of United

States bankers.
The Pacific Railway of Nicaragua had been constructed from 1878 to
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1903. It was taken over by American bankers and incorporated in

Maine in June 1912. 'The bankers appointed the J. G.White Co. as
operating manager of rhe r a i ~ w a ~ . " ' ~ '
8. Canal Treaties of Nicaragua and the United States 1913-1914

2.34

On 8 February 1913, a Treaty (Chamorro-Weitzel) was concluded,

giving the United States an option on a canal route in return for a

cash payment of US$3,000,000. This Treaty included provisions
similar to those commonly called the Platt Amendment that had been
inserted in the Treaty of the United States with Cuba of 1903. The
Platt Amendment provisions in the Cuban Treaty meant that,
'ID

Survey 1909-1932,up cir, pp. 14- 15.
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Suwey, 1909-f9.3'2,op cir, pp. 25-27.
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"By its terms, Cuba would not transfer Cuban land to any
power other than the United States, Cuba's right to
negotiate treaties was limited, rights to a naval base in
Cuba (Guantanarno Bay) were ceded to the United Srares,
U.S. intervention in Cuba "for the preservation of Cuban
independence" was permitted, and a formal treaty
detailing all the foregoing provisions was provided

for."' l2

The United States Senate refused ratification of the Charnono-
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Wei tzel Treaty because it did not wanr to accept the responsibilities
brought on by the Platt Amendment provisions it ~ontained."~

A new Treaty, which was concluded on 5 August 1914 (Chamorro-

2.36

Bryan) omitted the expIicit PIatr Amendment type of

I4

AIrhough rhose provisions were eliminated, the new Treaty made
even more of a mockery of Nicaraguan sovereignty. Article I of the

Treaty granted in perpetuity to the United States the proprietary
rights necessary and convenient for bidding a canal "by way of any
route over Nicaraguan territory". Ar-ticle I1 granted a lease of the

Corn Islands; the right to establish a naval base "at such pIace on tire
territory of Nicaragua bordering upon the Gulf 'of Fonseca as the
Government of the United States may select"; and, furthermore, that

these areas "shal I be subject exclusively to the laws and sovereign
authority of the United States." Even the carrot part of the deaI, the

three million dollars, carried a big stick: these funds could only be
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disposed of with the approval .of "the Secr+etaryof Srate of the US or
by such person as he may designare." (Art. ILJ)

The PIatr Amendment type of provisions were really an
inconvenience for the United States since they imposed an obligation
of ir~terventionfor. the preservation of the independence of the Srare
under this Type of protectorare. Without these obIigations the Unired

States could decide freely when and where to intervene, as in fact
she did on many occasions throughout the Caribbean, without being

held to defend the protectorate as a de iure obligntwn. Besides, in the

present case, the provisions of the Chainorru-Bryan Treaty made any

cIauses of the Platt Amendment type superfluous. The United Stares
could invoke at any moment and at her own discretion her right to

protect her option to build the canal and the territories leased to her.

In fact, this is exactIy the justificarion given by President Coolidge
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for the "second occupation of Nicaragua, 1927- 1933.""' In his
speech to Congress on 10 January 1927, President Coolidge stated:

"The proprietary rights of rhe US in the Nicaragmn canai
route, with rhe necessary implications growing out of it
affecting the Panama Canal, together with the obligations
flowing from the investments of all classes of our citizens
in Nicaragua, place us in a . position of peculiar
responsibility.. .It has always been and remains the policy
of the U S in such circumstances to take the steps thar may
be necessary for the preservation and protection of the
lives, the property, and the interests of its cirizens and of
this Government
l l 5 Land and Nawl Operations in which Marines h i v e participated,
Washington, U.S. Marina Corps, Historical Division, 1948, p. 5.
I6 James W. Gaurernbein, ed.: T& ~ v o l ~ r i *ofn our Latin-Americarr Policy: A
Doc~menraryRecord, New York,' CoIrrrnbia.University Press, 1950, p. 625.

'
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One of the consequences of :the Chamorro-Bryan Treaty was that it
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occasioned frictions in the relations of the Central American States.
v.a,,Ll
;.
;;ti.; ik<,
:;:;The right the Treaty gave to the United States to build a naval base in
,,>?.

rhe Gulf of Fu~rsecawas seen by El Salvador as a violarion of her

rights in that historical bay and EI Salvador had recourse to the
CentraI American Court of Justice that had been established in the

Washington Conferences of 1907. Costa Rica also had recourse to
the Court because she considered that the Treaty violated her

navigation rights in rhe San Juan River. The Court decided in favor
of the applicants because it considered that rhe Treaty violated the
rights of those States and, furthermore, that it violated express
provisions of the, Nicaraguan Constitution that prohibited treaties

affecting her territory. Consequently, the Court decided that

Nicaragua was under the obIigatio11ro restore the situation as it was
before signing the ~ r . e a t ~ . ~ ' ~
I

I

The provisions of the Chamorro-Bryan Treaty completed the United
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States domination' of Nicaragua. By the time of this Treaty the
Uni fed States had contsol
over the finances, customs, mixed claims
.-

.

-

. .: .. I.-:
1'

commission and t h e railroad' of Nicaragua. The presence of the
Marines was relatively symbolic in that only a Legation Guard of
130 men remained after crushing the revolution of 1912. But it was a
powerful symbol. The Legation Guard was there as a reminder that
at any moment many

more of thcir coIIeagues could be caIIed back

in as, in effect, happened after the Civil War of 1926-1927. But, i n
the meantime, Nicaragua was relative1y at peace for the next dozen

years. Elections were held in 1916, 1920 and 1924, with the

Conservatives winning rhe Presidency and control of Congress.
117

See S a . II of this Chap., Subsec. Part A.
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8. 1925-1933: Revoiurion and Miiirnry Occirparinn ufNic~1rrrgua hy the t/nired
Stales
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The Nicaraguan Government inaugurated on 1 January 1925 was the
result of an election that had not been controIIed by [Ire United
states. * '"he

elected Government was a coalition of a spI inter of the

Conservarive Party in power since 1910 and the Liberal Party. The

President, Mr. Carlos Solorzano, was from the Conservative Party
and the Vice-President, Dr. Juan B. Sacasa, from the Liberal Party.

The mainstream Conservative candidate that lost the eIections was

The United States Legation Guard that had been kept in Managua

since 1912 was withdrawn from Nicaragua on 4 August 1925."~
Two months later on 25 October, the Conservative candidate who
had lust the eIecbions in 1924 staged a coup d'gtat and rook de facto
controI of rhe country as Commander in Chief of the Army. He
forced the President to expel from Government all the members of
the Liberal Party and to replace them with his supporters. Some
months Iater President SoIor.zano resigned and General Chamom,

after having been appointed interim President by the Nicaraguan
Congress and not receiving recognition from the United States

Government, decided to resign. Finally, on 14 November 1926 the
Nicaraguan Congress controlled by Chamorro designated Mr. Adolfo
Diaz as President of Nicaragua. Diaz had been President of
Nicaragua from 1910 to 1917 and had faithfully served the interests
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A Brief History of the Relatiorzs Between the United States and Nicaragua
1909-1928,United States Government Pnnting Office, 1928, p. 26.
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A Brief Histoy, op sit, p. 28.

of the United States ~overnment.General Charnornu considered rhat
this special relation of Diaz with the United Stares would help his
,

.. .?'I+,

cause. Three days $f?ei &e appointment of Diaz as President, on 17

November, the United States Charge delivered a note of recognition
to the Nicaraguan Minister of Foreign ~ f f a i r s . ' ~ '
2.43

Diaz did nor Iose much time in rrying to bring his friendship to bear
with the United Srates. On 20 February 1927 he even went beyond

rhe wishes of the 'united States in proposing "that a ae offensive and
defensive treaty be negotiated between the US and Nicaragua for the
purpose of securing the territorial integrity of Nicaragua and

guaranteeing to the US its canal rights."12' In fact, his proposal
amounred to a ne'w version of the Platt Amendment provisions he

had wanted and had written into the First CanaI Treaty of 1913 rhar
the United States Senate had not ratified as indicated above in

paragraph 2.35.

10. 1926-1927 Revolution and the Stimson Agreements
.
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,
I

,
,

.,.
'

.

In the inrerim, a civil war had started in Nicaragua and the United
States marines came back in greater force but did nut take part
overtIy in helping one faction or the other. However, their presence

put an end to the advance of what seemed the inevitable victory of
the Liberal forces fighting the Government. In view of the chaotic

situation, President Coolidge sent his personal representative, former

I

United States Secretary of War- Genera1 Henry L. Stirnson, to
120P ~ p e r sRehring r
o ihe Foreign Refurions of rhe Uniteti Sfares 1926, VoI . II,
p. 807.
121
BrieJ'Histoly, op cit, p. 45.

oversee the situation.I2' On his arrival to Nicaragua, Stimson found
thar all the Parties were ready to accept Unired States control of the

elections and other IegaI proceedings he proposed. The sticking point
of rhe negotiations was rhe insistence of the LiberaIs that President

Diaz should resign and an interim President be appointed until
elections were held. Diaz was ready to resign but on this point
Stimson was adamant. In one communication with the Secretary of
State, Stimson notes:

"I deem retention of Diaz practically necessary for.
adoption of such consritutiona1 method. Our serrlernent
plan would make President a mere Figurehead so far as
Executive power is concerned. This has been and will be
explained to Liberals. Diaz will accept this limitation of
his powers and cheerfully and loyally cooperate with
execution o f plan. After careful consideration we know
no other Nicaraguan whom we could trust to so
cooperate.7,123
'

In his book published some months after the eve~lts,Stimson made

no secret of his preference for Diaz and his insistence rhat he should
remain in office: Diaz was ready to be a "figurehead .I24
$5
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Stimson's inflexible position finally bore results and an agreement
was reached bringing the civil war to an end in May 1927. Both

factions had finally accepted that Diaz cunti~rueas President until

eIections were held the foIIowing year. These elections were

to

be

held under the co~npIeteconrrol of the United states.'I5

Ibid,op cit, p. 46.
Papers Relating to the Foreign Relations of the United States 1927, Vol.111
,335.
M
' Stirnson, op cit, p. 66.
125
Papers Reiarirrg to [he Foreign Relarions of the United Sttries 1927, VoI. 111

p. 50.
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The May 1927 Agreement: was accepted by a11 but one of rhe
generals fighting under Genera1 Moncada, who was rhe milirary
i $ .:., ;<.
.".
leader of the Liberal Revblution. This
General Sandino who did
7

- L k

&:

not accept the Agreement and the tightening of the economic,

political and military control of the United States over Nicaragua. He

withdrew with his men to the rnonnrains and waged a guerrilla war
against rhe United States Marines that Iasted until the Iast Marine
was

evacuated from Nicaragua in 1933. At the height of the war

against Sandino in late 1928, there were 5,480 marines and navaI

forces in ~ i c a r a ~ u a , The
' * ~ first aerial bombings of an open city in

world history took place in Nicaragua during this period. If we

compare the number of forces in Nicaragua and her population of
around 700,000 in 1928, at the time the impression is tllat of an early
version of the Vietnam War. A11 the events that occurred from I927
to

1933 must be seen 'in the Iighr of this military occupation. The

Nicaraguan Authorities from the President down could not but Iisfen
carefully to the "suggestions" of the United States Legation in
Managua since they could not be oblivious to the fact that several

thousand of the best armed men in.,the world were backing these
suggestions.
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Stirnson speIIed out the Agreement to the Secretary of Stare in a
telegram dated 5 May 1927. It is an extensive message that might be

summed up in these words:

". ..President Diaz proposes the creation by Nicaraguan
law of an electoral commission to be controlled by
Americans nominated by the Presidenr of the United
Sbtes and offers to turn over to this board the entire
poIice power of the State.. . He further offers to disband

his army and to deliver their arms to the custody of the
United ~tates."'l~'

The first step in the implementation of the Agreement of 1927 was
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that both Parties, the Rebel and the Government forces, would be

disarmed and their weapons turned over to the United States military
forces. United States Admiral Latimer issued a proclamation on 10

May addressed to those who were i ~ possession
r
of weapons:
T o avoid the regrettable and useless shedding of blood
all individuals and leaden of groups, now having in their
possession or in hiding serviceable rifles, machine guns
or ammunition or who know the location of such
munitions as may be hidden, should immediately deliver
them to the custody of the nearest detachment of the
American forces. Upon such delivery payment of 10
cordobas w i I I be made.. .$9 f 28

12. United States Control of the Legislative and Judicial Bmnches

The next steps in the implementation of the Agreement involved the

2.49

revamping of Congress and the Judicial Branch of the Government.

The Liberal members of the Suprerne Court and Congress who had

been ousted by Chamorro were reinstated and their substitutes in mrn
were ousted. This was done under the instructions of Stirnsort. In a

message sent by Stimson to the rebel leader, General Moncada, on
1 1 May he informs him:
-

In

.

Papers Relating to the Foreign Relations of the United States 1927, Vol ItI

pp. 339-342.
{bid, p, 345.

"I have recommended ro President Diaz that the Supreme
Court be reconstituted by the elimination of the illegal
judges placed in,
that court under Sr. Chamorro. ..I have
:.-.".. -'.
already advised thar the ~ o n g r e d Sb8';kconstituted.. .,,129

The changes in the judiciary went beyond the Supreme Cour~.It was
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in fact a complete overhaul of the judicial branch under the
supervision of the United States. The United States Minister kept the

Secretary of State informed of every detail uf this overhaul. This

included cornrnlrnicaf ions on the way rhe Supreme Court would
decide on those cases that had been already decided by the previous

Court and how the appellate courts would be reintegrated. This
correspondence runs from 16 June to 29 September. The solution

finaIIy found for. this revamping of the judicial branch met the
approval of the Stare Depar~ment,Acting Secretary of Srate Car-r
wired the American Chargk in Managua his opinion on the way

things would be settled. In his words to the Charge: "Solution
outlined by you is satisfactory to the. .~ e ~ a r t r n e n t . " ' ~ ~
J3i Conr&l over Finances

Next came the control of the finances. A comptroller of customs
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appointed by the State Departrnc~ltwas already in place from 191 1
onwards. Customs collections represented approximately 50% of the

revenues of the Government but the United States wanted a stricter

control and to appoint a comptrolIer of internal revenue. Even the
pIiable Diaz resisred this Iast measure because it would have
I24

[hid, p, 346.
pp. 389-398.

130 Ibid,

81

removed his last token powers in ~ i c a r a ~ u s r .It' ~ was
'
thought best

not to insist fur rhe present on this point and that prior to making a
final decision an expert would be brought in to make an evaluation.

This expert was to be Dr. Cumberland, who since 1923 had been
Financial Adviser and

Customs Receiver for the Haitian

Government. He arrived in Nicaragua in December of 1927 and had

presented his report by March of 1928. He found that the financial
condition of the Government of Nicaragua was comparatively

satisfactory. For this reason the Secretary of State informed the
United States Minister in Managua on 19 ApriI 1928 that he saw no

urgency in impIernenting the financial pIan because it would cause

damage to the image of the United States:
"A powerful weapon would be placed in the hands of
those who criticize us in the US and elsewhere, who
would undoubtedly charge that the Governmerlt of the US
was taking advantage of a so-tailed mi 1i tary occupation
of Nicaragua to impose u on it a permanent economic
and financial domination."'

P

In another message on 28 April 1928, the Secretary of State told the
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Minister in Managua that official implementation of the plan was nut

really necessary:
"We do not feel that it is at all impossible to solve this
difficulty if the President' will in good faith courageously
use all the power at his disposal. A few men designated
by General McCoy and appointed by the President of
Nicaragua to key positions in the Finance Ministry, the
railroad, the National Bank and the revenue service might
be aII that is required."'33

''I

Ibid,p. 416.

Papers Relating to the Foreign Relrrrio~lsofthe United Stares 1828, Vol. III
533-535.
";bid, pp. 537-539.
'32
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The way this situation was handled brings to light the methods used

by the United States to try to hide the hand that had Nicaragua in her
$ :r

..-7:

+.,

grip. Toynbee describes the true nati11.e of United States dominion:
"In opening up TropicaI America economically, the people of the
US eschewed the outward visible signs of polirical controI i n the
shape of 'spheres of influence', 'protectorates', and
annexations ...Yet, although the US did not paint the political
map of Tropical America with her own colours, the undercurrent
of events in Tropical America was much the same. In both
regions, economic penetration brought paIitical intervention in irs
train."134
14. Establishment arid Control of the National Guard
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Another step rowards control of Nicaragua was the creation of a

National Guard (Guardia National). This was done by means of an

Agreement between the United States and Nicaragua establishing the
'Guardia NacionaI de Nicaragua', signed 22 December 1927. TIlis

Nicaraguan Army was

to be

trained and commanded by United

States Marine officers and the Director-General of the Guardia was
.

$135

to be a United States Mhine Gerieral.
.,,:a

15. To& conrruiofrhe 1928, f 930 urrd 1932 elections
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The most difficult step taken to implement the Stimson Agreements
was to spell out the legal framework under which [he United Stakes

wouId exercise control of the eIections.

134~oynbee,
op cit., p. 482.
Papers Relating 10 the Foreign Relations of the United States 1927, Vol. III
pp. 433-439.

The documentary records of the correspondence between the Unired

Stares Legation in Managua and the Depar-trnent of State for the first
quarter of the year 1928 reflect the enormous pressure put on the

Nicaraguan Government in order that the electoral law giving full

powen ro General McCoy be approved in its original

The

Nicaraguan Congress was stiII dominated by the Conservatives and
they were inflexibly opposed to its enactment. The opposition was

based on very logical constitutional grounds that prohibited the

appointment of a foreigner as Chairman of the NationaI Board of
eIections who, furthermore, would have powers of IegisIation in the

implementarion of the electoral pr.ocess. This was the position taken
by General Chamorro, leader of the Conservative Party, and the large

majority of Deputies who refused to enact the law.
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General McCoy originally wrote the drafr that was before the

Deputies in English. This law would give him quasi-dictatorial
powers over Nicaragua. All suggestions for toning down the draft of
electoral law were rejected by the United States. For example, rhe
Nicaraguan Foreign Minister suggested that the transIarion from

English to Spanish presented to the Nicaraguan Congress was
imperfect and that an improved version might obtain the approval of
the ~ e ~ u t i e sMr.
. ' ~Hughes
~
had already reported that a suggested
cha~rgewas, for example, "if the provisions giving General McCoy
authority to put into force measures that wonid have the force of law

' " See Pnpers Relating ttr fhe Foreigtr Relations of the United Sfares 1928,
Vol. III pp. 418-486.
13' Telegram from the Chairman of rhe A~ner-icanDelegation to the Sixth
Irrternational Conference df American States (Hughes) to the Secretary of
State, reporting a meeting with the Nicaraguan Foreign Minister on January 21,
1928) See Ibid,p. 446.

could be changed to read: 'tu have full force'..."'38 But the United
States was adamant that the powers of General McCoy had to

.- .

spelled out exacfly
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&en.

. .. .. .. .

be

The records show the great pressure put on the President in Managua

and on the Nicaraguan Foreign Minister who was in Havana
attending the Sixth International Conference of American States. The

United States Char@ in Managua was aIso making forceful demands
to the members of the Chamber of Deputies. He informed the

I

Secretary of State on 18 January 1928 that he had made it clear to the

Deputies "that there must be no diminution of the absolute powers

which General McCoy must exercise."'39
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The cuntruI over the President was complete in every detail. The
United States Minister in Managua repotted
Secretary of State that President Diaz

on 1 February to the

and Chamorro had summoned

50 prominent members of the Conservative Party to a meeting in

order to discuss the electoral law. The Minister reports chat he told

Diaz to cancel the meeting and that Diaz '"remised to recall the
invitation and instead to confir with the Conservative leaders in
small groups and to send them to the ~e~ation."'"
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There was a strong resistance by the Conservative Party members ro
the total powers given to McCoy not only because of Constitutional

l

or nationalistic scruples in giving these powers to a foreign general,
but also because they felt that the United States was biased and

wanted Moncada and the Liberal

'to win the elections. This was

explicitly mentioned to the Americans on several occasions.
'x- Ibid,pp. 438-439 TeIegram ofJanuary 19, 1928,
'39 Ibid,pp. 436437.

]bid, p. 459.

"Chamorro asserted that his attitude was iargely the result of his
belief that the Department of State had decided to have Moncada

elected president." '4'

On January 17, 1928 the Minister of Foreign Affairs of Nicaragua,
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accompanied by the President of the Electoral Board of Nicaragua,

visited the Secretary of State in Havana, Cuba. The Memorandum of
the meeting prepared by the Assistant Secretary of State, Mr. White,

reports that in the course of the meeting the Nicaraguans told the
Secretary of State that the impression had been caused in Nicaragua
that the United States wanted Moncada and the Liberals to win the

elections and "that this impression had perhaps been caused because

certain of the marines in Nicaragua had made statements and
propaganda in favor of the ~iberais.""~The Chairman of the

American Delegation in Havana reported on 8 February

that the

Minister of Foreign Affairs of Nicaragua had shown him a telegram
h e had received from President Diaz himself. "It stated that he was

doing his best for the electoral law but that the difficuIty was that

Congress and the public in general fee1 that the US is supporting not

the Liberal Party but General Moncada personally'4I".
The Secretary of State informed the United States Minister in
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Managua on 23 February 1928 that he had received the visit of the
Nicaraguan Minister in Washington who had brought to his artention
news reports from American papers conveying the impression that

the American government favored the election of Moncada.

Conversation with the United States ChargC in Managua as reported by him
to the Secretary of State on January 15, Ibid,pp. 422-423.
14' Ibid, pp. 43 1-435 at p. 432.
143
Ibid,p. 464.
'I

Furthermore, that h i s was the impression given by American

officials in Nicaragua whose attitude seemed partial to ~ 0 n c a d a . l ~
L?>J,*

2.63

'L
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The support of the Unifed States for Moncada was also seen in the

double shndard used in measuring the qualifications of Munmda

and Chamom as candidates to the Presidency. In the case of
Chamorro the Department of State made it clear on different

occasions since the agreement with Stimson in May of 1927 that his
candidature fur president would not be approved by the United
States. The aIIeged

reason was thar he had been de facto President

for a few months during 1926. Moncada's fate was different. The

Conservatives challenged the admission of his candidacy. One of the

3 members of the National Electoral Board chaired by General
M C C'4I, ~

the Conservative member, presented a statement

opposing the acceptance by the Board of General Moncada's
nomination on several grounds. The most compelling ground for the
1

challenge, because it had the same basis as the impediment on which

1

Charnorm had been denied the right of being a candidate, was that

General Moncada had been head of a revolutionary army that had
,

I

,.

tried to topple a legitimate ~overnhent- the Diaz GoverrrIlient

-

that had been recognized as legitimate by the United States in
Novemkr 1926. General McCoy and the Liberal member of the

Board decided to maintain Moncada's n~minsrtion.'~
2.64

The other element provoking an inclination to support Moncada was
the costly struggle the United States was waging against the rebels.
/bid, p. 469.
14'ssepara. 2.60.
Repon of the United States Minister in Managua to the Secretary of Srate on
August 23.Papers Rchting ro the Foreign Re!fftionsoffke United Smtes J 928,
Vol. 111 pp. 503-504.

The polirical a~rdmiIitary cost of having muse than 5,000 United
Srates rroops fighting in Nicaragua cannot be overIooked. A well
infonned observer at the time, the renowned historian Arnold

Toynbee, wrote that:
"...as time passed and the omens began ro point to
stalemare rather than check-mate, the statesmen ar
Washington found their acts subjected to a more and
more critical and embarrassing scrutiny on the part of
public opinion - first and foremost at home, in the second
degree in Latin America, and in some degree throughout
the

If Chamorro or another Consel-vative leader were to have been
elected President of Nicaragua, there could not be any foreseeable
end to the fighting on the part of the Liberal rebel leader, General

Sandino, and his men. Things might be different if his former boss,
the former Libera1 rebe1 Ieader, Genera1 Moncada, were to win rhe

elections. This obvious deraiI worrId not have been lost upon the
State Department nor to the wily Conservative General Chamorro. It

was even believed by many that part of the arrangements made by

Mr. Stimson with General Moncada - and the reason why Moncada
accepted [hat Diaz should continue as President untiI the end of his
period - was the guaranty of his being elected President in 1928. The

fact is that he won the election in 1928 and the other Liberal leader
of the revolution, Dr. Juan B. Sacasa won the next elections in 1932.
Both elections were under the complete control of the United States.
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The struggle of the U~ritedSrates against Chamorro was apparent

even in details. On 18 February the United States Minister in

Managua inforrned'iithe Seci-etary of State that the Conservatives
were restive and that:
.. . .

. :e

t,-

I

"In. view of this situation we have decided to have the
guardia take over the polici~rg of Managua.. .The
Government has shown an inclination to object this step
but we shall insist upon it. The present police force is
completely domina~edby ~ h a r n o r r o . " ' ~ ~

This was rhe reason why the Conservative Deputies opposed to rhe
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bitter end the attempts of the State Department to have the

Nicaraguan Congress approve the Electoral Law giving absolute
power to General McCoy. The State Depar~rnentminced no words
with the Conservatives and openIy threarened

10

take serious act ion

if the Law was not approved. On 17 January 1928 the Acting
Secretary of State wired the Charge in Managua and instructed him
to deliver a nore to President

Diaz notifying him that if the Law was

not enacted the Stare Department would consider it a "breach of

!

faith" and that further delay in the enactment "would compel this
Government to consider seriously what other measures it can and
should take.

This warning must he understood in the Iight of
I

-

1

rhe more than 5,000 unit&

tares marines then in Nicaragua!

But in spice of the threats, the Chamber of Deputies finally rejected
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the Electoral Law prepared by General McCoy by a vote of 24 to 18.

The Deputies knew its approval would be the death warrant of the

Conservarive Party. The United States Minister in Nicaragua
148

Papers Relating to the Foreign Relations of the United States 1928, Vol. 111
pp. 468-469.
1 49
fhirf, p. 425.

reported the refusal of the Deputies to the Secretary of State on 13

arch.'^' After

this defeat of the electoral Iaw, the United States

Minister informed President Diaz that he must move to organize the
National Board of Elections and that this could be done with a
PresidenriaI Decree containing in substance the eIecrora1 law

prepared by General Mc Coy. The Acting Secretary of State
approved this decision but reminded the United States Minister in

Nicaragua: "We assume that you will submit the text of the decree
The Decree was
for considerat ion here prior to prornu~gation."15'
signed by President Diaz on 21 March and promulgated in the

Gazeta on 26 March. General McCoy took office as Chairman of the
NationaI Board of Elections before the Supreme Court of Nicaragua
on 20

arch.'^^

The eminent historian, Arnold Toynbee, describes the contents of
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this Decree in the foIIowing terms:

"On the 21" March Seiior Diaz published a presidential
decree investing the National Board of Elections-as now
constituted under the Electoral Law of the 2othMarch,
1923, with General McCoy as Chairman-with full and
genera1 autho~~it
y to supervise the elecrions of 1928;
suspending the said Electoral law, and all subsequent
laws and decrees relating to elections, in all other
respects; and granting the Chairman of the Board
extraordinary powers. For inststnce, he was empowered to
require the removaI of any of his colIeagnes or their
proxies; ro constitute a quorum by his presence alone, at
his own discretion; and, also at his own discretion, to
declare any action or determination an emergency
measure and then pass it, at twenty-four hours 'notice,
150

]bid, p. 476.
dated March 15'h, Ibid, p. 478.
Ibid,p. 48 1,

I" Telegram
152

,

''A.."- ('?.

over his colleaQbes' heads. No action or decision of the
Board was to be valid unless the Chairman concurred,
and in case of a fie
was to have
:,..; :he
y;
.- a casting vote."'53
,-

,

-,.-

7.

The powers granted by the Decree to GeneraI McCoy were so greal
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that there was even friction with other American afficials in

Nicaragua. The Secrefary of Stafe Ilad to send a message to General

McCuy on 21 March informing him that the Guardia Nacional was
not under his control and command and remained under "the control

and command of the proper officers of the 2ndBrigade, United States
~ari~~es''.~'~
General Moncada informed the United States Legation that he would
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be glad to enter into an agreement with the Conservatives for the
supervision by the Unites States of the elections of 1932. This was
reportecl by the United States Minister in Managua tu the Secretary

of State on 1 October 1928 pointing out that he considered that this
request should be granted because; in his words, "Now that we
controI the Narional Guard we shaII more than ever be subject tu

weII founded criticism. if we permit: one party to perpetuate itself in
power by dishonest elections." He added, as a further reason why the
request should be accepted, that 'The situation in Nicaragua i s

differe~rtfrom that in any other Centra1 Americarr countries because
the strength of the two parzies is so nearly eqriaI and Party feeIing is

so bitter."lS5 The Secretary of State responded on 3 October that

"The Depariment would of course be glad to give a most
sympathetic answer" but that the United States Minister in Managua
.
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Toynbee, op cit, p. 5 10.
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Papers Relaring to rhe Foreign Relations of the United States 1928, Vol. IiI
p. 48 1
155 fbid, pp. 505-506.

shouId not be the intermediary between Moncada and rhe
Conservatives because this might be seen "as indicating a desire on
the part of this Government to instigate the Nicaraguan authorities to

request continuance of the American occu~ation for another 4
years." (Emphasis added)156This epithet on the American presence

in Nicaragua - occupation - was used by Secretary of State Kellogg
who was an eminent jurist and became a few years later a Member of

rhe Permanent Court of International Justice. The Nobel Peace prize

co-sponsor of the Briand-Keitogg Pacr was well aware of the words
he was using.

The elections took place on 4 November 1928. The United States

2.71

Minister in Managua reported the results to the Secrerary of State on

I
I

12 November indicating that 'The total reported vote was 132,949
and shows a Liberal party majority of 19,471 votes.. .>r157 ~h~
inauguration of Moncada took place on 1 January 1929. The United

I

States Minister reported that same day that "General Beadle, the

chief of the Guardia, was respwrsible for most of the anangernents

for the inauguration ..."lS8

I

And so General Moncada was elected

with the presence of one United States marine for every 24 voters,

I

with [he votes counted by Arnerican.Genera1 McCoy and was sworn
i11office

under the protection of United States General Beadle!

Ibid,pp. 506-507,
Ibid,p. 51 7.
Is8Ibid,p. 522.
Is6
I"
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The electoral victory of November 1928 marked the start of Libera1

Party rule in Nicaragua that wonld only end in July 1979 with the
'

"1:;".

'-';.'

,.

.

"L..

overthrow of the Sornoza ~ov&rihent. United States Marines

controlled the Congressional elections held in November 1930 in
exactly the same fashion as the General Election of 1928. Captain
Johnson of the United States Navy was Przsident of the NationaI
Board of ~ l e c t i o n s .The
' ~ totaI United States personnel in charge of

the eIectora1 Mission in the I930 elections embraced 36 officers and
536 enlisted men and 153 additional marines. This personnel was
evacuated shortly after the e1ection.l" The presence of the Marines

in these elections had clearly changed the "near equality" of the two
parries in the view of the United Stares Minister in Managua as

expressed in the telegram to the Secretary of State on I October I928
quared in paragraph 2-70above.
18. The Special Interests of the United States In Nicaragua

!
2.73

What were the special interests of the United States in Nicaragua that
prornpred the proIonged United Sates occupation? Resident
Coolidge spelled out to 'Congreii in his January 1927 speech, quoted

above paragraph 2.38, the genera1 interests that the United States was

pursuing in the occupation of Nicaragua. The special envoy he sent
to Nicaragua, Mr. Stimson, wrote after his return:

"Nicaragua is aIso related ro this Isthmian policy of the
United Stated in a peculiar way not common to its four
Papers Relaring to the Foreign Rekaiiotrs of the Uniled Stares 1930, VoI. 111,
~~652.
See telegram of 14 November 1930 of the United States Minister to
Secretary of State Stimson, Papers Relating to the Foreign Relations of the
United Stdtes, 1930, Vol. 111 p. 655.

,

Central American sisters.
It contains within its
boundaries the transisthmian route, which, by common
consent is, next to the Panama route, most feasibIe for an
interoceanic canaI. Sooner or later, though not wirhin the
Iives of this generation or possibIy the next, a second
canaI will be constrvcted through the isthmus by that
route, and this canal when completed will necessarily
command the same dominating strategic relation to the
safety of the United States as the present one at Panama.

By the Bryan-Charnorro Treaty, rarified in 1916,
Nicaragua granted to the United States the permanent and
exclusive right to consrrucL such a canal. Any lodgment
of a possibIy hostile foreign influence upon the terrirory
of Nicaragua would therefore in a doubIe sense be
perilous to the safety of the United states."16'

19. A New Canal through Nicaragua

2.74

Mr. Stirnson's prediction about a future canal through Nicaragua
became a possibility sooner than even he expected. The roaring
twenties were in full swing, the United States

economy was

booming, international commerce was thriving and the capacity of
the Panama Canal seemingly would be surpassed in the near future.

The need for a new canal was in the air. The cost was seen as

negligibIe in the euphoria of the twenties and the military and

commercial benefits enannous.

2.75

Against this background,
"On March 2, 1929, rhe Congress of the US passed a joint
resoiution providing for a new study of interoceanic canal
16'

Srirnscn, op cit, pp. 113-1 14.
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routes. The resolution, approved by the President on
March 4, 1929, expressed special interest in the
possibiIity of the,enlargement of the .Panama Canal and in
the project for r;& canal through ~icara~ua."'~

2,76

FieIdwork on the survey of the Nicaraguan route began in August
I929 and was finished before July 1931. The report of the
Interoceanic Canal Board, based on this survey, was presented to the
United States Congress on 10 December 1931. It indicated that an
interoceanic ship canal across Nicaragua was practicable and
involved no problems that could not be solved successfuIIy. The
1909-1932 Survey of ReIations goes on to say that despite the

advantages of such a canal, the recommendation of the Interoceanic
Canal Board stated;

"73. The present conditions of world trade, the necessity
for economy in expenditure of public funds, and the facts
that traffic through the Panama Canal now requires only
a b u t 50 per cent of its capacity... lead to the conclusion
that no immediate steps must be taken to provide
increased facilities for passing water-borne traffic from
ocean to

2.77

The reasons given by the Canal Board can be reduced to one: The
Great Depression that began in the United States after the stock

market crash of October 1929 and spread to Europe and the

industrialized world, drasticaIly reduced international trade and,
hence, traffic through the Panama

Canal. The undertaking of

expensive projects was obviously out of the question. This economic
S~.tmey1909-1932, op. cit. p. 113.
Ibid,pp. 1 13- I 14.

reality affected the plans of the United States in the Caribbean, and
particularly in Nicaragua. With the canal project cancelled or

postponed indefinitely and the financial woes in the United States,
the interest of Washington in the fate of Nicaragua was drastically

reduced. It became only a matter of leaving in power a Government
loyal to its interests and of organizing an orderly withdrawal from

Nicaragua.
20. The Wirhdrawal of Unired States Marines

The reason for United States withdrawal was not that the country had
been pacified. The situation in Nicaragua in 1930 remained basically
the

same as in 1928 except for the deterioration of the national

economy due to the international economic depression. Secretary of
State Stirnson sent President Moncada, on 24 November 1930, an

extensive missive anaIyzing the situation in Nicaragua. He indicated
that there were still 1,500 United States marines in Nicaragua, and
that these marines, together with the more than two thousand
Guardia NacionaI trained and commanded by a United States
Genera1 and staff of marine officers, had sti 11 not been able to control
the situation that seemed "as unsettled as it was three years ago."Ia

CeriainIy the "unsettled" situation continued. The guerrilla warfare

2.79

was still raging. But the interest of the United States in Nicaragua

had waned. As noted by Toynbee, "At this stage, the poIicy of the

US Government seems to have been to leave this trouble to be dealt

Papers Relating to rhe Foreign Rejarions of the Unired Stares 1930, Vol. 111,
pp. 683-69 1, at p. 684.
I"
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with by rhe Nicaraguan National Guard under their US offi~ers."''~

By Febn~ary 1931, Mr. Srimson, at that time Secretary of State,
.:, :!;t - ,
-a.

,

;.

'.i.

announced that moi-e marines would be withdrawn. It was only after
the elections of 6 November 1932, again won by the Liberals, and

again under the control of a United States military officer, Admiral
CIark Woodward, who was appointed PI-esident of the National

Board of Elecrions, and the coming into office of the new President

on 3 January 1933, that United States military officers turned over
command of the National Guard ro Nicaraguan officers.'66 On 3
January 1933 the Nicaraguan Minister of Foreign Affairs sent a

telegram to the Secretary of State informing him: "yesterday the last

body stationed in Nicaragua of the US Army left the ~ e ~ u b l i c . " ' ~ ~

With the wirhdrawa1 of the Unired Srates marines rhe main

2.80

justification of Genera1 Sandirlo for waging his warfare had ended

and shartIy after he laid down his arms and started peace

negotiations with the new President, Dr. Sacasa. The Encyclopaedia
Britannicn describes these events:
.

"
I

I

"The Marines withdrew upon the inauguration of Sacasa,
and Sandino submitted to his government. A Nicaragua11
Naf ional Guard (Guardia NacionaI), trained by the U.S.
Marines and commanded by Genera1 Anastasia Sornuza
Gascia, was now sesponsibIe for maintaining order in the
country. In 1934 high-ranking officers led by Sornoza
met and agreed to the assassination of Sandino. Somoza
then deposed Sacasa with the support of Factions of both

1930 Survey, p. 339.
Papers Reltziifig 10 ihe Foreign Reinlions of the United Smes 1932, Vol . V
pp. 924-925, Telegram of United Stares Minisrer in Managua to the Secretary
of State on 2 January 1933.
Ihid, p. 925.
' 6 5 Toynbee,

1 66

Liberals and conservatives, and in a rigged election he
became president on Jan. i , 1 937."158

2.8 1

No marines came back to resrore CunstitutionaI Government. After.

aII, the rnan handpicked by the United States to head the armed
forces of Nicaragua, General Somoza, was in charge of Nicaragua

and would look after United States interests. Two years later, in
1939, Somoza was invited to Washington and was received by
President Roosevelt with all honours. Genera1 Sornoza and his sons

rnIed Nicaragua until overthrown in 1979.

THECONCLUSION OF THE 1928 TREATY

As shown in the previous Chapter of the presenr Memorial,
Nicaragua's title over the San Andres group and the neighbouring
islands and cays at rhe rime of independence is firmly established in
accordance with the usi possidetis iuri.~principle. Because Colombia
was well

aware of the legal situation, she took advantage of the U.S.

occupation of Nicaragua to extort from her the conclusion of the
1928 Treaty.

Rre

various

episodes and

rhe

surrounding

circnrnstances of this extortion deserve some expIanations. This Part

wiII review the egoti ti at ions that led to the signature of the Treaty on
24 March 1928 and the events leading to its ratification on 5 May

1930.
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In its 1930 Report to Congress, the Colombian Ministry of Foreign
Affairs points out that in 1922 it studied the possibility of reaching a
negotiated solution of the dispute with Nicaragua and concluded that
it was convenient to

reach a direct agreement with Nicaragua on the

basis that Dlornbia would renounce any righrs over rhe Mosquitia

and the Mangles Islandq on wndition that Nicaragua would desist of
any ciaims over the other islarrds, islets and keys of the
~rchi~ela~o."'~~
The Report continues ro indicate that the
Colombian Minister in Nicaragua, Dr. Manuel Esguerra, was given

full powers to negotiate with Nicaragua on that basis and succeeded

in concluding the Treaty of 24 March 1928.Im
2.84

The Report is not entireIy correct. The provisions of the 1928 Treaty
did not reflect the proposa1 that Colombia had decided to make to
Nicaragua in 1922 as is indicated in t l preceding
~
paragraph. The
1928 Treaty expressly excluded the cays o f R o n d o r - S m n a and

Quitasuefio which was not part of the,agreementas foreseen in 3922.

For present purposes it must be pointed out that this modification of
the original offer by Colombia is significant because it was not made

because of any Nicaraguan q u e s t As indicated in the following
pragmph, Nicaragua up

to

I927 simply had no intention of

recognizing rhe sovereignty of Colombia over the San And*s
Infome ifel Mirristro rje Relnciones Exieriores al Congreso de 1930,
Imprenta National, BogotB, 1930, at p. 2 13. The reference ro rhe "Mosquitia"
is to the Mosquito Coast; that is, the Caribbean Coast of Nicaragua. "Mangles"
is the Colombian name of the islands known in Nicaragua as Idas del Maiz or
Corn Islands. See NM Vol l I Annex 71.
In, The n d v e is contained in infodel Mnistro de Rehcioms Exteriorex
a1 Cungreso de 1930, op. cit. pp. 212-2 13.

.

'

i

Archipelago. The 1928 Treaty excluded these features because the
United States was interested in them. This simpIy highlights the fact

that the real negotiators of the Treaty were Colombia and the United
Srates, and that Nicaragua was merely an onlooker awaiting
instnrcrions. This aspect of the negotiations will be dealt with in
Section IZI below.
2.85

Before the Revolution of 1926 the Government of Nicaragua had
been clearly opposed to the conclusion of any agreement involving
the acceptance that the Archipelago of San Andr6 was Colombian.

As Iate as 1925 the Nicaraguan Minister of Foreign Affairs of

Nicaragua "requested the good offices of the Secretary of State to
persuade Colombia to submit to arbitration the question of the
ownership of the San ~ n d r k s '~ k h i ~ e l a ~ o "The
. ~ " reply of the
Secretary of State was that "The proposal of the Colombian
Government, which would recognize .the sovereignty of Nicaragua
over the Mosquito Coast and the Corn Islands and the sovereignty of
Colombia over the Sari Andrks Archipelago" constituted an

arrangement that "wouId afford an equitable solution of the
matter."172

2.86

In the report of the United Srates Charge in Nicaragua to the
Secretary of State after trrtnsmitting chis message he indicates that
the Nicaraguan "Minister, Dr. Urtecho, appeared to be greatly

disappointed by Mr. Kellogg's note, and indicated an unwillingness

'I
Papers Relating to [he Foreign Rela [ions uf rhe tlnir~dSrclres 1925, Vol. I p.
431.
'71
Ibid. pp. 433-434.

to discuss the desirability of terminating the controversy by

accepting the pmpal made by ~olombia.'''~~

I

After this failed attempt of the United States to have Nicaragua sign

2.87

I

a treaty recognizing Colombiab sovereignty over the San Andres

I

Mr. Stimson and the agreements he reached with the Nicaraguan

I

Archipelago, no further negotiations took place until after the visit of

I

Government and the rebeis in May 1x7.''~
Thus on 28 July 1927,

I

the Untied States Minister in Managua, Mr. Eberhardt, informed the

Secretary of State that the:

"Colombian Minister has just returned to Managua and
states that he expected to revive with the Nicaraguan
Government the question of the San Andrks Archipelago.
1 (Ebtshardt) have discussed the subject with Diaz who
informs me that he favors the settlement proposed by
Colombia as set forth in the DepartmentVsinstruction 2 12
directed to Secretary Thurston under date of March 25
[ZI],1925 and if the Department so desires will instruct
Minister for Foreign Affairs to commence preliminary
negotiation with Colombian Minister tending toward such
~ettlement.""~

I

As narrated above in paragraphs 2.48-2.72 from this moment up until

2,88

the ratification of the Treaty in 1930, Nicaragua was under virtually

I
I
I
I

total control of the United States: militarily, economically and

politically. The situation now was r i p for obtaining the agreement

of Nicaragua

to

the Treaty. The proposal that had "greatly

disappointed" Minister Urtecho

1

-

as reported

in paragraph 2.86

above - was now perfect1y acceptable to President Dim.

Idem.
See para. 2.44 above.
173
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1 74

pp. 322-323.

A Memorandum by the Assistant Secretary of State (Mr. White) on I

2.89

August 1927 summarizes a meeting he had with the Colombian

Minister to discuss the matter of a treaty with Nicaragua. The
meeting was held at Mr. White's request and the folIowing day the

Colombian Minister returned with further proposaIs on how to reach

an agreement.

These meetings indicate that the real negotiating

parties were CoIombia and the United States and that Nicaragua was
not present and only awaited orders.
The transcript of the notes sent by the United States Minister in

2.90

Nicaragua to the Secretary of State from August untiI November of
that

year iIIustrate the subordinate position of Nicaragua. In a note

dated 31 August 1927, the United States Minister informs the

Secretary of State:
"It would, however, be appreciated by both President
Diaz and this Legation if the Department would indicate
whether a settIement along the lines proposed by the
Department in its instruction No. 212 of March 25 1211,
1925, still seems advisable to the Department, or what, if
any, additional representations and points might be
brought up in negotiations tending toward the settlement
of this old question."'77

There are more notes from the United States Minister in Managua

2.91

informing the Department of State that the President of Nicaragua
was awaiting instructions from Washington, although, of course,

the

diplomatic language reads "The President asked me today to

ascertain when the Department would be ready to express an opinion
regarding the San Andres ~ r c h i ~ e l a ~ oAnd
. " ' so
~ ~it went on for the

176

Ibid,pp. 324-328.
Ihid,p.329.
"'Note of 4 October 1927, Ibid,p. 330.
'I7

rest of the year of 1927."'

At one point the Secretary of Stare

informs the Charge in Nicaragua "that it has been necessary to
.,: ,.: ,LIT
consult another ~gpartrnentin corinectidn with this question and
dB).,

.1

-;

your instructions have been delayed pending receipt of rhis reply."78'>
We can only speculate on whar other interests of the United States

were at play in the context of these supposedly good offices they

were conducting in the interests of two Latin American countries.
Finally, the United Sratcs Deparfment gave the green light to proceed

2.92

along the lines proposed by Colombia. The United States Minister in
Nicaragua informed the Secretary of State on 4 February 1928 that
he had transmitted the views of the Department of State to the

President of Nicaragua. This transmission was done i n a most

illuminating fashion. The report of the Minister states that:

"At the request of the Colombian Minister I called upon
rhe President with him yesterday and repeated what I had
already toId the President about the Depaflment's
viewing wirh favor a settIernent aiorlg the lines which
CoIombia had proposed. The President said that he would
be very glad to have the matter. settled in this way.. .9,181
"

Thus, in order to complete the bilateral negotiations Colombia was

conducting wirh the United States it was not only necessary ro
"inform" the President of Nicaragua of the views of the State

Department but it was necessary to do so in the company of the
Colombian Minister!

179

Ibid,pp. 329-33 1 .
'so Ibid, p. 330.
'I Papen Reiaiing 10 Ihe Foreign Rejarions rtf fhe United Staffs 1928, VoI. I p.
701.

On 23 March 1928, one day before the signarure of the Treaty, tlre

2.93

Secretary of State informed the United States emissary in Managua

that:
"As this treaty recognizes (Nicaraguan) sovereignty over
Grear and LittIc Corn Islands, which were leased to rhe
US for a term of ninety-nine years by Nicaragua in the
Convention signed at Washington on August 5, 1914, the
Department feels that it would be a distinct advantage to
have this proposed treaty concl~ded."'~~

Public opinion in Nicaragua was so averse to the content of rhis

2.94

Treaty that the United States Minister in Nicaragua informed the
Secretary of State on 27 March that:

"an efforz had been made to negotiate rhe Treary before
the rerrlrn from Havana of Dr. Cuadra Pasos (the Foreign
Minister), in order that he might avoid responsibility for
relinquishing Nicaragua's claims to the San Andres
Archipelago..."
I

For this reason the Treaty bears the name of his Deputy Barcenas
Meneses who signed the Treaty on behaIf of Nicaragua.
Furthermore, the United States envoy informs that the "Nicaraguan

Government has desired that the signature of this treaty be kept
absolutely s e ~ r e r . " 'The
~ ~ Treary was eyentually made pubIic on 22
September 1928.lW

The opposition from all quarters to the Treaty becomes clear in a

2.95

telegram of 14 September 1928 from the United States Minister in

Managua to the Secretary of State in which he communicates the
I82

Ibid, p. 702.

l a 3 idem.

Papers Relating to the Foreign Relations of the United States 1928, Vol. I p.
701., p. 705.

request of President Diaz that the State Department make known thar

the Treaty with Colombia had been entered into with the blessing of

.-:i-',.:!

*<;

h

;.:;;-t'.i

Washington. The op~nionof the M~n~ster
was that "It w d d seem

only fair to comply with his quest as such action wiI1 save him, to
some extent, from the bitter mlitical attacks he will be subiectd tu

Jsicl for accedinn to the Department's suaaesdon that Colombia's
proposal be accepted." (Emphasis added)

He further informed that

the Legation had discussed this with the Liberal candidate, General

Moncada, and he had "promised to use his influence to moderate the
criticism of the Liberal press."'85

2.96

It was not coincidental that this Treaty was signed n few days after
the United States had backed President Diaz into a

corner and made

him sign the E k t m l Decree of 21 March I928 giving enomus
powers to General McCoy (see para. 2.68 above). Neither was ir

coincidental that the Electoral Decree of 2 1 March 1928 and the
I

I

Barcenas-Esguerra Treaty of 24 March 1928 were both signed in

I

dear violation of the Nicaraguan ~ o n s r i r u t i o n . The
' ~ ~ reality was that
b t h the legal order OF Nicaragua and her institutions were at that
.. . *-_time subject to the will of the ~niredSEWS Government.

2.97

The United States was very anxious for the Treaty to be prornptIy

ratified. The Secretary of State does not leave the reasons for this
interest in doubt. On 2 February 1929 he informed his envoy in
Managua, Mr. Hanm rRat

'= {bid, p. 704.
I w See below Sec, SI of this Chap., Subsec.

Part A.

-

"The Goverrlment of the US has Inore that an academic
interest i n this adjusrrnenr, since it i ~voIves
r
Great arrd
Little Corn Islands, Icased ro [he US by Nicaragua in the
convention of 1914, and therefore the Government of the
US would be much concerned if the treaty ...should
fail ."Ia7

Somc months later, on 7 October 1929, the Secretary of State waned

2.98

Mr. Hanna that:

"In any conversation you may hold on this subject, it i s
desired that you shall refrain from discussing the treaty
arrangements affecting the Corn Islands to which this
Government is a party, although you shoriId, of course,
of the United States has
make it clear that the
no nIterior motive for its interest in the ratification of the
Treaty.. . 188
$9

The pressure for ratification was so great that the United States

2.99

Minister in Colombia i~rformed fhe Secretary of State on I0
September 1929 that the Congress of CoIombia had already ratified
the Treaty and that the Colombian Foreign Minister wanted United

States "good offices" in order to obtain its ratification by the

Nicaraguan Congress at its approaching December sessions.
Furthermore, the United Stares Minister goes on to "respectfully

suggest*'to his superior "that the Legation at Managua be authorized
to exert its good offices in the ~rernises."'~~
(Emphasis added) This

in effect meant that the Legation at Managua was going to "exert its
good offices" in the "premises" of the Nicaraguan Congress!

Papers Relating to the Foreign Relations of the United States 1929, Vol. I p.
934.
{bid, p. 937.
IS' &id, p. 935.
ls7

:y,;.::,,
But, after all, the request of the United states Minister in Colombia

2.100

was only natural, He knew the N i c m a n Congress was composed

.ofmembers who had either been put in office By Mr. Stirnmn in
1927, or had been put in office in rhe eIecticns of 1928 controlled by

the United States and all wanted to be returned to office in the 1930

elections that would also be under the total control of the United
States. BesiBes, there were severaI thousand marina to

back his

good offices.

For this reason, and not withstanding the fact that this Treaty was

2,10 1

"personally opposed" by President

r on coda'^' and

general public

opinion"', the effect of the exertions of the American Legation "in
the premises" resulted in its discussion in the Nicaraguan Congress

with the resulting approval of the Treaty by the Chamber of Deputies

and the Senate on 6 March 1930.lg2

'90
19'

{bid. p 936.
?bid, p. 936.
~azeta
N.98, of 7 May 1930. See NM Vol. II Annexes 80 and 19.

Section I1
The InvaIidity of the 1928 Treaty

2.102

The "Treaty" of 24 March 1928 concerning Territorial Questions at
Issue between Colombia and Nicaragua is marred by several defects
that make i t null and void as Nicaragua formally declared on 4

February l980lg3:

-

it was concluded in manifest violation of the Nicaraguan
Constitution of 1911 that was in force in 1928 (A);

-

rhe Nicaraguan Government at that time was deprived of its
internatiu~lalcapacity since it could not freely express its
consent to be bound by international treaties (B).

PARTA. THE1928 TREATY
WAS CONCLUDED IN MANIFEST VIOLATION OF THE
NICARAGUAN
CONSTITUTION
THEN IN FORCE

2.103

At [he rime of thc ~oncIusionof the 1928 Treaty, the Constitutiun in

force in Nicaragua was that of 1 1 December 191 1, which remained

in force until 1939'". Articles 2 and 3 of the Constitution of 1911
read thus:

193 See Declaration concerning the islands of San Andrds, Providencia and
Surrounding Territories and the White Paper of that same date. See NM VoI. 11
Annex 73.
I" The Consrirur ion of 1 939 maintained pracrically the same principles.

Article 2
. <,

,

'.

"Sovereignty is one, inalienable and irrevocable, and
essen~iaiIyresides in the peop1e;from whom rhe officiaIs

established by the Constitution and the laws derive their
powers. Consequently, treaties may not be reached that

oppose the independence and integrity of the nation or
that in some way affect her sovereignty, except for those
rhat promote union with one or- more of the RepubIics of

Central America".

"Public officials only enjoy those powers expressly
granted them by Law. Any action of theirs that exceeds
these is null."

2.104

Nicaragua's acknowledgment in Article I of the Bhrcenas-Esguerra
Treaty of Colombian sovereignty over the San Andrks archipelago
contravened rhe integrity of the nation and affected her sovereignty.

2.105

It is true that the Constitution of Nicaragua did not expressly state

that the San Andres archipelago was part of national territory.

However, as shown in Chapter I above (paras. 1.37-1.381, this
position had constantly been upheld since Colombia first asserted her

cIairn over the islands. In addition, prior to independence, the
Audience of Guatemala maintained its jurisdiction against the claims
of the Audience of Nueva Granada. The 1 850 Treaty in which Spain

acknowledged Nicaragua's independence also included adjacerr t
islands.

One episode is particularly worthy of notice in this respect. As late

2. f 06

as 4 May 1928, that is shortly after the signature of the BBrcenasEsgrrerra Treaty, but before this fact was made known ro the
public,'g5 the Nicaraguan Supreme Court of Justice denied a

Colombian request for the extradition of a person, Mr. Luis Ortiz,

who had committed a crime on the island of San Andrks. The Court
judged that:
"Colombia, in her request of the extradition of Ortiz,
lacks the necessary and fundamental basis which is the
right of sovereignty over the area where the crime was
committed, and she does not even have the temporary
interim possession authorized by ArticIe VII of the Treaty
of 1825 which it had unriI the cession of Panama".

As a consequence, the Court considered that to accept the extradition

2.107

"would imply an attack on the very territorial sovereignty of the
RepnbIic" and
"considered appropriate that the judicial procedures
against Ortiz, whichever the Government whose
interests had been damaged by him, should be
continued by the appropriate Nicaraguan Judge, who is
the District CrirninaI Judge of BIrrefieIds, to whom the
proceedings would be'sent..9,195 .
,

,

This ruling clearly established that in conformity with the

2.108

Nicaraguan legal system of the period, she had sovereignty over San
Andris at the time of the signing of the Treary. Therefore, said
See Sec. I, para. 2.94.
'96 Boletirl Oficialde la Gaceta, no 433, 3 1 May 1930, pp. 6324-6328.
'95

,

Treaty clearly "opposes ... tBe integrity of the nation" and "affect(s)
her sovereignty" and consequently could not be concluded save if the
,
,v:
J.
Constitution itself was amended, w i h was not the case.
,
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The Judgment by the Central American Court of

2.109

c us tic el^^

of 9

M a c h 1917, which has been amply ci~edby ihe Chamber of t h e

InternationaI Court of Justice in the case concerning the Lnnd, Island

and Maritime Frontier Dispute between El Salvador and' Honduras
(Nicaragua intervening),1g8is of relevance.
2.1 10

The case before the Central American Cour-t was initiated by EI
Salvador against Nicaragua inter ulia because the latter, through the
Chamorro-Bryan Treaty o f 5 August 1914,'~'had violated her own
ConstitutionaI Iimitation upon the disposaI of her territory in
violation of ArricIe I1 of the Treaty of Peace and Arnity entered into

by the republics of Central America that declared that "every
disposition or measure that may tend to alter the constitutional

organizarion in any of them is to be deemed a MENACE to the peace

of said ~ e ~ u b l i c s .The
' ' ~ Court
~ ~ fohns that,
"The Government of Nicaragua, in infringing a
constitutional standard - such as that which requires the
rnainrenance of territorial inregriry - has consummated an
act thar menaces the Republic of E
I SaIvador, which is
The Court was established by the five Central American Republics in the
additional Convention to the General Convention of the Central American
Peace Conference, Washington, 20 December 1907. For a contemporary note
an the Court, see Hudson, M.O., The Centrai American Coun of Jusiice,
f 1932) 26 A.J.I.L. 759,
lg8 See e.g.: ICJ Report 1992, p. 557, para. 330; and pp. 589- 601, para. 387lW

403.
Sec. I, para. 2.36 and para. 2.39.
Text of ArticIe I1 in A.J.I.L. 1917, p. 650 at p. 725.

Ig9
See
2#

interested and obligated by the Treaties of Washington to
maintain the presrige of the pubric institutions of Central
~rnerica."~"

The case was well known in the region and CoIurnbia couId nut have

been unaware of it and certainly not the United States. This

precedent should therefore have alerted her, all the more since the

righis in quesrion under the Charnorro-Bryan Treaty were less
detrimentaI ro Nicaragua's sovereignty and ter1-iroriaI integrity, in
that they were leases

of territory, than those abandoned in the

BArcenas-Esguerra Treaty that permanently disposed of part of her
territory.
According to Article 46 of the 1969 Vienna Convention on the Law

2.1 12

of Treaties concerning "Provisions of internal law regarding
competence to concInde treaties":

"1. A State may not invoke the fact that its consent to be
bound by a treaty has been expressed in violation of a
provision of its internal law segasdi~rgcompetence to
concIude treaties as invalidating its consent unless that
vioIation was manifest and'concerned a mle of its internal
law of fundamental importance.

"2. A vioIation is manifest if it wouId bc objectively
evident to any Stare conducting itself in the matter in
xcordancc with normal practice and in good faith".

.

201

.-

A.J.I.L. 1917, p. 650 at p.726.

These provisions reflect the :':.

2.1 13

"well estabiish6t-;.i'mle of international law that the
validity ofa t d y m y be open to question if it has been
concIuded in vioIation of the constitutional laws of m e of
the states party to it since the state's organs and
representatives must have exceeded their powers in
concluding such a treaty ."202

i n the case of the Bgrcenas-Esguerra Treaty it is clear that the
Nicaraguan officiais who concluded the Tteaty violated ArlicIe 2 of
the Constitution since the acknowledgement of Colombian

sovereignty over the San Andds archipelago was contrary to the

integrity ofthe nation and affected her sovereignty.The consequence

is that the consent of Nicaragua to be bound by the Treaty was not

only null according to Article 3 of the Constitution, but also
constituted a flaw of consent which can be invoked at the

internationaI IeveI as provided for in general intemationuI law as
reflected in Article 46 of the Convention on the h w of Treaties with
the result that the treaty is internationally invalid.
2.1 15

In the present

case, the

requirements referred to in paragraph 2 of

Article 46 are fulfilled:

-the vioktticn concerned "a rule of i n r e d law of fundamental
i rnportance", incIuded in the Constitution itself, a wideIy pub1icized
document which expressly warned that any breach of this type would
be considered a nullity;

- it was "manifest"

and shouId have been "objectiveIy evident to any
State conducting itself . in accordance with the nor~nnlpractice and
in good faith" since the violation was not that of an obscure law

..

Sir Roberr Jennings and Sir Arthur Watts, OppenkeirPrS International Law,
ninth, edition, Longman, London. p. 1285, para. 636; see aIso y. 1288.
202

requiring extensive research to find, nor of a provisio~r thar is
difficult to interpret; the specific rule violared does not require any
kind of interpretation. After the judgement of the Central American
Court of Justice ignorance of this Constitutional limitation of the
Nicaraguan Government could not be alleged by anyone in the
Americas.
2.1 16

It is worth noting in this respect that Colombia herself believes that
any shortcoming or violation of a constitutional provision regarding
the steps to be carried out in enacting a law approving a Treaty,

nulliiies such a Iifw and, for a11 purposes, nuIIifies rhe ratification of
that law by the Government.

2.1 17

Thus, on 14 September 1979, Colombia and the United

States signed

an Extradition Treaty aIIowing for the extradition of CoIornbian
nationals. This Treaty was approved by the Colombian Congress on

14 October 1980 and was sent to the President of the Republic for
his approval and enacrrnent into law. Ir was, however, approved not
by the President, but by Minister German Zea to whom President

Turbay of Colombia, absent for a 3-day official visit abroad, had
delegated the exercise of "constitutional functions" during his
absence as required by article 128 of the Constitution. For its parr,
the Unired Srates Senate quickly approved the Treaty, and it entered

into effect on 4 March 1982. However, the Supreme Court of
Colombia on 12 December '1986 ruled that Law 27, approving the

Treaty, could nut be considered valid "in as much as it was not

constituriuna11y approved by the President of the ~ e ~ u b l i c . " ~ ~ ~
2.1 18

In view of this Ruling, the then Colombian President Don Virgilio

Barco feIt the Ruling meant that presidential approval was needed

for Law 27 and he proceeded to approve it again and publish it as
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Law 68 of 1986. Immediately, the constitutionality of this new Law
was questioned on the basis that the President had approved a non,*L
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existent Iaw since the RuIing of the Court had left Law 27 as nu11 and
void. The Suprernc Court ruled

thar

this

new

law was

unconstitutional on 25 June t 9 ~ 7 . ~ ' ~
2.1 19

SimiIarly ,as noted by Pr.ofessor Antonio Remiro Brotons,
" on 23 October of 1992 the Colombian CounciI of Srate
annulled the diplomatic note of 22 November 1952 in
which the Minister of Foreign Affairs of that country, Mr.

Usibe Holgrrin, recognized the Venezuelan nature of the
archipelago (Las Monjes), claiming that in doing so the
minister had gone beyond his powers".20"

2.120

It appears therefore that even mistakes based on abstruse
interpretations of the CoIombian Constitution i tseIf Iead ro the
nullification ofthe ratificarion given by the Executive fur a treaty,

I

2.12 1

Applying the same test to the "ratification" of the 1928 Treaty by the
Nicaraguan Congress, it can only be concluded that the approval of
fhe Congress was ig'haniiest 'Giolation of the constitutional

provisions then in force in Nicaragua and that, therefore, it was

invalid ab initio and has never entered into force.

Text Ibid at p. 498.
"Problemus de Fronteras en Iberoatnericana", in La Escuela de Salamanca
y el Derecho Internacional en America, ed. Araceli Mangas, Salarnanca, 1993,
p. 132.
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PARTB. THENICARAGUAN
GOVERNMENT WAS DEPRIVED OF ITS
INTERNATiONAL C A P A C I n DURING THE PERTINENT PERIOD SINCE IT COULD

NOT FREELY EXPRESS ITS CONSENT TO BE BOUND BY INTERNATIONAL

TREATIES

2.122

CoIombia ought to have bee11 a11 rhe more sensitive to a stricr

compliance with Nicaraguan constitutional requirements in that i t
was well known by the Colombian authorities that Nicaragua was at

the time under occupation by t i l e United ~ t a t e s . ' ~
According to the carefully drafted Article 52 of the 1969 Vienna

2.123

Convention on the Law of Treaties:

"A treaty is void if irs concIusion has been procured by
the threat or use of force in violation of the principles of
international law embodied in the Charter of the United
Nations".

2.124

There can be no doubt that, given the circumstances in which it was

concluded, the Bircenas-Esguema Treaty would be considered
unquestionably void ah inirio Irad ir been co11cIudedafter the entry

inro force of the Charter. However, the 1928 Treaty "must be
with it"207 and that
appreciated in the light of the law contemporary
.
.

Law as expressed in the 1969 Convention has no retroactive effect.
2.125

However, this is rot the end of the question.

Nicaragua by r he United States was acknowledged by the
U.S. Govemrne~lt.See above, Sec. I, paras. 2.38 and 2.70.
207 P.C.A., Max Huber's Arbitral Award of 4 April 1928, Idand of Palmas,
RIAA, Vol. It, p. 845.
2as The occupation of
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Indeed, the Charter was not yet in force, but the Covenant of the

League of Nations was, and 1928 was the year when the
,$!,; : ? G
20id ,\,. :,
BriandlKeIlogg Pact was signed. And, as rhe International Law
:t

Commission put it in the commentary of the corresponding provision
in its Draft Articles on the Law of Treaties:

"With the Covenant and rhe Pact of Paris [here began to
develop a strong body of opiniu~rwhich held that such
treaties [which were brought about by the threat or the
use of force] should no longer be recognized as valid."209

2.127

It must be noted that this trend was especially marked in the

Americas, where the Sixth Conference of American States had just
adopted, on 18 February 1928, two resolutions condemning the war

of aggression and the war as an instrument of national policy in their
muma1

A11d while "[a] resol~ttion presented to the

Conference, declaring that no state had the right to intervene in the
internal affairs of another was withdrawn in the face of firm

American opposition ,211 based on a claim to a right of so-called
5,

"humanitarian interveht ion**to pioieci the lives and property of
nationals, Article 8 of the celebrated Montevideo Convention on the

Rights and Duties of States declares in firm terms that:
208

The cosponsor of rhis Pact was Mr.Frank KeIIogg, Secretary of State ofthe
United States when these events were taking pIace in Nicaragua. See above
Sec. I, para. 2.70.
209
Commentary of draft Article 49, ILC Yearbook 1966, Vol. 11, p. 246, para.
(1). See also: H. Lauterpacht, Report on the Law of Treaties, AICN.4163, ILC
Ymrbook 1953, p. 147. comment o f draft Article 12 ("Absence of
Compulsion"), pam. 1 and 2, a i d KC Report in ILC I'ec~rbaoX:1963. VoI. 11,
commentary of draft Art. 36. p. 197, para. (1 1.
210
See Ian Brownlie, Irtft.rna~io~ai
Lnw and rhe Use of Force by Slates,
Clarendon Press, Oxford, 1963, pp. 73-74.
'I1ihid., p. 74.

I

"No State has rhe right to intervene in the internal or
external affairs of another."7212
This statement was seen as declaratory of the then existing law.

This has been clearly acknowledged "in [he teachings of the must

2.128

qualified publicists" in Latin America at the time. Thus, in his course
at The Hague Academy in 1930, Ambassador J.M. Yepes, then the

President of the Board of Legal Advisers of the Minister of Foreign
Affairs of Colombia, wrote: "le Nonveau Monde a tonjours gtC

unanirne 2 condamner Ia guerse (...) comme contraire B la mar-ale

internationale .213 This same author also suggested that the principle
9,

of non-intervention
"est cornme I'epine dorsaIe du droir international au
Ncuveau Monde. Depuis le commencement de Ieur vie
independante, toutes les Rkpubliques amkricaines ont
proclam6 leur droit i se dkvelopper librement, sans
contrale ni intervention d ' a k u n e autre puissance. La
doctrine de Monroe n'erait, au fond. que la roclamarion
soIenne1Ie du principe de rron-intervention .2 4
7,

P

In 1925, the American Institute of International Law adopted the
Draft on the "Fundamental Rights on the American Continent"

prepared by the ChiIean, AIejandro AIvarez, who later became a
Judge in [his Court. ~ c c o r d i to
n ~this text:

See also the Declaration of Principles adopted in Buer~asAires on 23
December 1936 by the Inter-American Conference for the Maintenance of
Peace; rhe Conference also adopted that same day an AdditionaI ProtocoI
reIat ive to Non-Intervention (see ;bid.,pp. 97-99).
"La contribution de I'Amirique latine au diveloppement du droit
international public et privd", 32 Recueil des cours, 1930-11, p.743; see also p.
744: the very idea to outlaw war may "are revendiquk par I'Amdrique latine
cornme rrne de ses contributions Ies plus importantes au progrks drr droit des
gens".
214
Ibid.,p. 745.

'I2

"un tat extra-continental ne peut ni directement ni
indirectement (. ..) occuper m h e temporairement un
terri toire d'un :t:j;'
at aykricain ... : ,:,.,i,:>
?I

'4

"Les tars d3AmCrique ont foufe libelre pour conduire
leu15 affaires intgrieures et extkrieures sous Ia forme
qu'ils jugent convenable. Aucun h a t ne pourra donc
intervenir dans les affaires indrieures et exterieures d'un
autre tat amkricain contre sa volontt. La seule ingkrence
qui pourra y 2tre exercke sera nne ingerence amiable et de
conciIiarion sans aucun caractere de coercition.""'
2.129

Nicaragua herself has forcefully maintained before the Court that the
principle o f non-intervention in the Americas precedes the Charters

of the United Narions and of rhe Organization of American States.
This was maintained by Nicaragua in a context in which it would
have sufficed to simply invoke these last Charters without need of
proving that this principle had a special significance in the Americas,
I

lung before they came into e~istence.~'"
2.130

It must also be kept

in mind that both the prohibition of the use of

force and of intervention . in the ,internal affairs of States are
peremptory norms of general international law within the meaning of
Article 53 of the Vienna Convention on the Law of Treaties (jm
c ~ ~ p l r s )Therefore,
.~'~
even ad~nirringthat these ruIes were not

of a

peremptory nature at the time, Article 64 of the Vienna Convention

215

AIvarez (A.), Le nolrventr droil inrernatihnni public er sa codifcario~~
en
Ame'riqcie, Paris, Librairie Arthur Rousseau, 1924, p.6.
I.C.J. Pleadings, Military clad Paramilitary Activities in and against
Nicaragua (Nicaragua v. United States of America), Vol. IV, p. 86 and Vol. V,
9;426.
See E.R.: /LC, commentary of draft Article 50 of the 1956 Drafr Anicles on
the Law of Treaties, I t C Yearbook, vol. 11, p. 248, para. (3) of the commentary.

wuuId apply and the Treaty must be deemed as having become void

and having terminated. ArticIe 64 states,

"If a new peremptory norm of general international law
emerges, any existing treaty which is in conflict with that
norm becomes void and terminates."
2. I3 1

Moreover and in any case, the capacity of concluding a treaty and of

expressing consent to be bound lies in s t a t e h o ~ d . ~"However,
'~
a
state possesses this capacity only insofar as it is so~erei~n."~'~
As the
Permanent Court made clear in the Wimbletion case: "the right of

entering into internafiona1 engagements is an attribute of State
sovereignty".220 Therefore, "nu1 lity is a consequence to be implied
from an act done without capacity .221 Moreover, in defining a treaty
7,

as an "agreement concluded berweeq States" (XrticIe 2, paragraph
I.(a)), the Vienna Convention makes implicit the need of "the
existence of the necessary capacity, so that its absence deprives the

resulting instrument of its character as a 'treaty .,7227
7

As has been expIained in the previous Section of this Chapter, the

2.132

situation of Nimragrra at the time of rhe signing and rarification of
the Bircenas-Esguerra Treaty was that her territory was under the
-

,

military occupation and the dejucto financial and political control of
,

,

the Unired States: The foIIowing facts, for example, are irrefutable
and based directIy on documents
. .
made public by the Stare

Department of the United States and detailed above in Section I,

paragraphs 2.41 -2.8 1 :
21s

219

See AflicIe 6 of the 1959 Vienna Convention.

Sir Rokrt Jennings and Sir Arthur Watrs, Ogpenfwim's internarional Law,
Lqndorr. 1992, p. 1217, para. 595.
2m
Judgment of 17 August 1923, Series A, No I , p. 25.
22 1
Sir Robert Jennings and Sir Arthur Watts, op. cir., p. 1219, fn. 14.
ninrh eclilian, Longman,

222 Ibid.
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there were more than 5000 United States marines occupying
Nicaragua at the. time
the Treaty was c o n c ~ u d e d ; ~
:$.y
4.f
..

- the chief of the'NationaI ~ u a d S d t k R & a ~was
a a United states
Genera1 and rhe officers were United States marina;

- the eIections were run rmder Ithe absolute control of the United
States marines. The President of Nicaragua was forced to bypass
Congress and dictate an unconstitutional Executive Decree

giving absoIute powers over the eIections to ihe United States

marines. This nnwnsfifutional D e c w was dictated on 2 1 March
1928 three

days

before the conclusion of the also

unconstitutional BArcenas-Esguerra Treaty of 24 March 1928;224

- custo~nsrevenues were coIIected by

an officer appointed by the

State ~ e ~ a n m e n t : " ~

-

finances were controlled by persons designated de facto by

Uni red States General M C C O ~and
;~~~

- the onIy Bank and the only raiImad in Nicaragua were under the
control of p e r m appointed with the approval of the State
~ e ~ a m n e.P7
nt

2.133

t '

I

I

The control over Nicaragua bas not based on a Treaty and it was not
always overt but in many cases sub rusa. Section I, paragraph 2.51
above, trartscrik a communication b e t m n the Secretary of State
of the United States and his Minister in Managua The Secretary of
State tells him in very clear terms that it was not convenient at the

infernafiona! level for the United Starts to be seen imposing tighter

financia1 conrroIs in Nicaragua, especially because an American
22"ee above Sec. 1, para. 2.46.
224 See above Sec. I, paras. 2.67 and 2.68.
225 See above Sec. I, para. 2.5 1.
na See above Sec. I, para. 2-51.
See above Sec. I,para. 2.52.

.

experr appointed by rhe State Department had indicated that thc
finances were not doing badIy, but that this couId be xhievcd
surreptitiously:

"A few men designated by Genera1 McCoy and appointed
by the President of Nicaragua to key positions in the
Finance Ministry. the railroad, the National Bank and the
revenue service might be all that is required."

Therefore, while Nicaragua kepr the appearance of a certain amount

2.1 34

of sovereignty, the real power resided in the hands of the Unites

States. This did not prevent her from concluding treaties. However,
the circumstances prevented Nicaragua from concluding t-reaties that

ran contrary to the interests of the United States as well as prevented
her from rejecting the concInsion of treaties that the United States
demanded her to conclude. The capacity of Nicaragua relating to
undertakings of treaty commitments must be assessed within this
speciaIized poIit icaI context.
In the present case, as explained aboveYz8 the United States was

2.135

interested in having Nicaragua accede to Colombian claims over the
San Andrks Archipelago in order to clear all obs~aclesfor cutting a

CanaI through Nicaragua and using the lease on the Corn (Maiz)
Islands. The United States interest also arose from her desire to
improve relations with Colombia, seriously damaged by the United

States having brought about the independence of Panama in 1903,

foIIowing Colombia's rejection of the Bidlack-Mallarino Treaty
providing for [he construction of an inrer-oceanic canal rhrough the
228

See above Introduction, para. 13 and Sec. I, paras. 2.97 and 2.98.

Panamanian isthmus. Moreover, i n 1914, the United States and
Colombia had signed the Urrutia-Thompson Treaty by which
. ,
,, b
Colombia acknowlEdged the independeriie of Panama in exchange
A

'.I?~~*,

+IE.

I

for cumpensarion in the sum of $ 25,000,000.00. However, this
arrangement was not well received in CoIumbia (as is witnessed by
the fact that the said Treaty was not ratified until 1922). Because of

this, the United States was still concerned about improving relations

wirh that country, which led her ro pressure Nicaragua to accede to
rhe Colombian claims over the San Andrks archipeIago.

The situation under which the Treaty was signed in 1928 and ratified

in 1930 cIearIy shows that this was an instrument that was really
negotiated between Colombia and the United States and imposed on

Nicaragua and her unwilling population (see paragraphs 2.1502.151) The documents cited above in Section I, paragraphs 2.83-

2.101 leave no doubt that it was only after the more pervasive

occupation of rhe United States began in 1927, that the rraditiona1

policy of Nicaragua changed and she agreed to conc1ude the 1928
Treaty.
8

L

,

a,,

The dispute with CoIombia was nor the only territorial dispute of
Nicaragua.

She had a more poIiticaIIy tense and deIicate dispute

with neighbouring Honduras that involved more than 30,000 square
kilometres of territory. The United States had no interests involved
in this area and hence av-oided involving herself in anyway similar to

her involvement in bringing about the Barcenas-Esgrrerra Treaty of

1928. The Nicaraguan dispute with Honduras had ro wait 30 more

years for solution by the Court in 1960.

,

2.138

Therefore, whether it is viewed as imposed through coercion or- as
concluded by an incapdcitated Administration, the treaty of 1928

cannot be considered a validly concluded Treaty. One of the
signatories was not in a position to express her consent to be bound

freeIy - and did not do so.

Section III
Content and Juridical Analysis of the 1928 Treaty

2.139

The present Section analyses the BArcenas-Esguerra Treary of 1928
under the assumption, which Nicaragua does not accept, that the
Treaty was validly concluded and is in force. Sub section A will
discuss the intention and meaning of the exclusion made in the

Treaty of the cays of Serrana, Roncador and Quirasnefio. Sub section

B will explain the origin, intention and meaning of the condition
under which the Nicaraguan Senate ratified the Treaty.

2.140

I n the firsr paragraph of Article I of the Bircenas-Esguerra Treaty,
Nicaragua acknowledged the sovereignty of the Republic of
Colombia over the Archipelago of San Andrks. The Treaty did not
provide a precise definition of the Archipelago of San Andrks.

2.141

According to the rep011 by Governor O'NeiIle, issued at the

beginning of the 19lhcentury when he was trying to have the Islands
of the Archipelago annexed to the Viceroyalty of Santa Fe
(~olornbia),'~~
the islands are ''five in number, to wit: San Andrds,

Providencia, Santa Catalina, San Luis of Mangle Grande, lor] AIto

229 See sxpm Chap.

I.

or Corn Island, and Mangle Chico, surrounded by several isIets and
cays of the same type."'"

The Nicaraguan Congress, in approving the ratification of the Treaty

2.142

in 1930 clarified - and this was accepted by Colombia in the

exchange of ratificarions - that the ArchipeIago of San And&
mentioned in the first clause of the Treaty did not extend west of

Meridian 82 of ~ r e e n w i c h . ~ ~ '

There was no exact definirion of the terminal points to the North and

2.143

South of rhat line of attribution of islands and orher insular features,
but there is no possible argument to support the view that cays such
as Roncador, Serrana, Serranilla and Bajo Nuevo or the Quitasueiio

Bank now form, or may have formed, part of the so-caIIed
"Archipelago of San Andrks".

2.144

In any case, the second paragraph of Article 1 of the B6rcenasEsguerra Treaty explicitly excluded from its scope of application
Roncador, Qrr itasuefio and Serrana, under tire defacto possession of
the United States, and

IIU

mention was made of Stidranitla or of Bajo

Nuevo, as Colombia was not at that time laying claim over these
features.

The exclusion of rhese features from the Treaty did nor involve a

2.145

renunciation by Nicaragua of her tit Ie to them.

Reproduced in the Colombian Note of 24 June 191 8 (Deposited with the
Registry, Doc. N. 3).
23 1
See infra Chap. Subsection B of this Section.

230

n,

2. The Origin of the

niti id Stnte's.claims: rlre Glkcdtto fslands A a f f 855) arzd

its application to certain cays and banks
.. , ..-

,

.i.!8

The Guano Islands Act enacted by the United Srates Congress on 18

2.146

August 1 8 % ~
conceded
~ ~
to the citizens of the United States

authority to occupy and claim uninhabited islands 'not within the

lawful jurisdiction of any other government" where guano deposits

were found. At the discretion of the President these islands could be
considered as "per~aining to rhe Unired States," at least as Iung as
they had guano. Its purpose, more than promoting the territoriaI

expansion of the United States, was to guarantee the supply of a
cheap fertilizer to the farmers of the

The occupation of

uninhabited islands and their appropriation by the Unired Srates in

accordance with the Guano Islands Act dashed direcrly with the
Latin American principle of uti possidetis iuris and the absence of
terrae nullius in the territorial sphere controlled by the Spanish
Crown.
2. I47

According to the Guano Islands Act, the State Department issued
certificates of fulfillment of the conditions imposed by the law in
favor of W. Jennet for "Serrana and adjacent keys" in 1868, for
Roncador and Q u i tasueiio in 1869 and soon thereafter for Serranilla,

*'* 48 U. S . C. 141 1-1419.

233

1
I

See fthe series of volumes under the rille Miscelltmeous tetfers relaring to
Guano Islank, in State Department Archives or the 476-page strrdjl by rhe
Office of the Legal Adviser of rhe State Department in I932 under the tirIe
Sovereignty of Islands CClairneH under the Guano A a uttd of the f\lor&htvesrern
Hawaiian Islnncls, Midway and Wake. J. 3 . Moore, A Digest of International
Law, Washington D.C., 1908, Vol. I, pp. 556-580, provides information on the
history of the Guano islands as of 1856; G. H. Hackworth, Digest of
f~rtemationalLaw, Vol. I, Washingron, 1940, pp. 5Ct2-524.

with the Treasury Department considering rhem on the Iist of guano

islands pubIished i n 1871 " a s appertaining to the United

Nevertheless, on 25 February (Serrana and Quitasuefio) and 5 June

2.148

(Roncador) 1919, outside of the context of guano exploitation, the
United States President W.WiIson issued decrees reaffirming rhe

appropriation of the cays and reserving them in order to establish
navigational aids on them.23"

3. The sizuntion in 1928.- ArricIe 1, sei-ojd paragraph, of the Blirceulas-

Esguerra Treary; exchange of nores between Colombia-Uniled Slates on 10

April 1928

2.149

According to the second paragraph of Article I of the BrircenasEsguerra Treaiy: "The present Treaty dues nor apply to the reefs of

Runcarlor, Quitasuefio and Serrana, sovereignty over which is in
dispute between Colombia and the United States of America." An

exchange of notes between the Governments of these countries, on
10 April 1928, confilmed the sfatus g~o.23%itho~tsettling the

clain~sby both panies, Coiornbia acknowledged the right of the

United States to maintain navigational aids in the cays and the

J. B. Moore, A Digest of International LAIC', Washington D.C., p. 566. G.H.
Hackworth, Digest uflnternational Law, cit.; p. 520-52 1, observed in 1940 that
"SerraniIla Keys are still included in the list of bonded Guano Islands. There is,
however, no record of the Department of State having issued a certificate or
~chmarion
with regard to these Keys".'
35 Consult G. H. Hackwonh, Digesr of'Inrrrnutional h w , cit.,
pp. 521 -522.
236
See NM Vol. 11 Annex 18.
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United States acknowledged
,.);,
.
the rights of Colombian nationals to
i

0

'

fish in the adjacent waters.23i
:a:;--
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,

.

Colombia has iit&reted

-

:

~ f i c l cI, second pangraph. of the

B ~ R B - E s g u c mTreaty as an implicit relinquishment of any
Nicaraguan claim over the sovereignty of the mentioned cays. The
Government of the United States in an Aide-Mhoire of its Embassy
in Managua, I6 JrrIy 1981, says that the United States Government
did not take position on that statement. Nicaragua, for her part, Ilas

consistently rejectid the Colombian interpretation.
2.151

The second paragraph of Article I of the Treaty was not included in
the draft presented to the Government of Nicaragua by the Minister

of Colombia in Managua, Mr, AAanueI kguerm This provision,

according to a Colombian source,
"was requested by rhe North American government,
considering that they had sovereign righrs over the rays,
and rhe substantial terms of rhe same were negotiated
between the CoIornbiari am bassador Enrique OIaya
Herrera and the State ~e~artrnent."~~'

The terns finally adopted were the.iesult of a Colombian proposal,
as the initial Stare Department

proposal, rejected by Colombia, had

read: 'Tt is undernod thar the present treaty d m not include the

The text of the notes provides: "Taking into consideration that both
Governments have alleged rights of sovereignty aver said cays resolves to
conserve the status quo on the marter. ConsquenfIy the Government of
Colombia shaII abstain from objecting to the maintenance by the United Srata~
of the Services it has established and may establish on said cays to assist in
navigation and the Government of the United States shall abstain from
objecting to the use of the waters belonging to the cays by Colombian nationals
for the purpose of fishing."
C.Moyano, El Arkipiiiago & S m Andre3 y PrOvidertck I483 p. 124. See
NAn Vol. 11Annex 75.

'''

,

cays of Roncador, Quitaslreiio and SermniIIa (sic),'39 the sovereign1y
of which rhe two Parties agree to no longer claim from now on."*%'

2.152

After minutely reviewing the correspondence between the United
States and Colombia with respect to rhe wordirrg of the Treaty in

I-elation ro the reefs of Serrana, Runcador and Quitasueiio, the
Colombian

Professor

Moyarro conciudes

that

it

was

an

"unquestionable fact that Nicaragua restricted herself to approve the

provision proposed by Colombia without having taken part in its
e~aborarion."~" However,

what

is unquestionable in

rhese

circumstances is the right of Nicaragua, a country excluded from the
negotiation of the 1928 Treaty and forced to accept clauses agreed

by others that affected her territorial sovereignty, to demand that the

interpretation of these clauses be made in a restricted manner and
corztrrt proferenlem.

Obviously, if the point was to force the relinquishment of

2.153

Nicaragua's rights to some cays in dispute between the United States

and Colombia, it could have been stated in a much more clear and
expIicit manner. But the United States was not interested in that,

unless it came along with a Colombian relinquishment.

2.154

For CoIornbia the cays were simply a bargaining chip in her
negotiations with the United States in order to obtain Nicaragua's

recognition of sovereignty over San Andrks and Providencia. That is
why Colombia was willing, during the negotiation with the United

The State Department's pmposaI incurred presumably in a confusion between
SerraniIIa and Serrana. About t t characteristic and Iocaiization of those cays,
see infra Part 11: The Maritime Delimitation, Chap. 111, Subsec. XI.
240 C. Moyano, op.cit. p. 125. See N M Vol.
Annex 75.
24' Ibid, p, 1 25. See NM Vol. I1 Annex 75.
239

,

States, to acknowledge Nicaragua's sovereignty over these cays in
.

I

'

t

order to transfer to ' ~ i c a r a ~ the
u a burden of relinquishing her claims
,I.,

'

'

h

"

in favour of the United Stares.

.'

Thus in cable na 28, of 31 August 1927, to the CoIornbian

2.155

Ambassador in Washington, the Colombian Foreign Ministry
authorizes that, "proceeding according to the Advisory Commission

I
1

and the Foreign Relations Commissions of the Senate and the

Chamber- of Depuries", he assures, in case she United States did not
accept arbitration over the cays,
"a direct agreement with Nicaragua on these terms:
CoIombia acknowI e d p Nicaragua's a b l u t e domain
over the Mosqnitia, the Mangles Idands and the cays of
Roncador,' Quitasueilo and ~ t r r a n i l l a with
, ~ ~ ~the express
condition illat in said cays the CoIornbian may exercise
the fishing right for perpetuity. Nicaragua acknowledges
Colombia's absolute domain over all the other islands of
the Archipelago of San Andris and Providencia.'"

The object is to facilitate the transfer of the cays to the United States:
"It is considered preferable," the Note adds, 'that
Nicaragua be the one to receive and cede the cays to the
United States because thus we can avoid any
constitutiomI difficulty that might arise and the mssbn
would bc J e s s discussed in Congress and the p r m ~ " ~ '

Article I, second paragraph, of the Barcenas-Esguerra Treaty did not

2.1 56

have as a consequence the relinquishnient by Nicaragua of her sights

over the cays, but rather simply confirmed that there was a third
party involved, the United States, The soIutiofi of the conflict
I

242

This adds to the confusion between Semnilla and Serrana. See supra
foot note 239.
14' Cited by C. Moyano, El A rchipidhgo de SM Andrtfs y Providencia pp. 525526. See N M Vol. II A n m 75-

,

between Colombia and the United States would identify rhe party
with which Nicaragua would have to decide the final determination

of sovereignty over these features.

4. The Saccio-Vhzquez Treaty, 8 Sepienzber 1972: res inter alios acta: {he
yosilian of Nicaragua, before and a&r ir was signed

Although the situation resulting from the exchange of notes between

2.157

the United States and Colombia on 10 April 1928 has been qualified
244
by Colombia as a "provisiona1 condominium regime , the "Report
7.

for the first debate" in the Colombian Senate of the draft law by

which the Saccio-Vhzquez Treaty was approved in 1972 spoke of the

"undetermined character" of this exchange of notes that resulted in a
"really disadvantageous situation" for Colombia. The Report

specified:
"First. That neither Colombia nor the United States could
exercise full sovereignty over said territories. Second.
That Colombia could neither bIock orher governments
from considering that these territories had no owner.
Third. That if this was continued the sovereignty of our
country couid be extinguished by the
. indecisive situation
existing there."245 .
,

2.158

According to Colombia, this situation required cIar+ificationin rhe

form of a new treaty, and in 1970 Colombia began the procedures for

244

Exposition of Motives of the drafr Iaw by which Saccio-VilzquezTreaty was
approved .
245 Anales del Congreso, Colombia, 1 2 December 1972, p. 1 644.

negotiations with the United . ~tates.""~h

the Nicaraguan

Ministry of Foreign Affairs became aware of these negotiations, it
1.-

F.

n

I-,

.

,

.

sent a Memorandufri to the United States State Department (N.026)
dated 23 June 1971, in which it reserved Nicaragua's rights over the

Continental Shelf and reiterared the statement in the same sense
made on 3 June 1971 by Dr. Leandro Marin Abarrnza, Minister of

Foreign Affairs (in function) to Mr. Robert White, CI1arg6d'Affaim
a.i. of the United

It is necessary to underscore that this negotiation took place only

2.159

af~erthe dispute between Nicaragua and Colombia on jurisdiction
over the continental shelf arose in 1969248and CoIombia decided to

give up the possibility of a negotiated solution with Nicaragua.

Colombia then followed

a

policy based on: 1) the unilateml

transformation of the Barcenas-Esguerra Treaty and the Protocol of

exchange of ratifications into a treaty that purportdly estabIisM a
maritime boundary that followed the Meridian 82" W; 2) tlre

conclusion of tredties with other Caribbean neighbors wiIIing ta

consent to it; and 33 the exclusion of Nicaragua from the area
unilaterally "~olombianized" by means of a dissuasive naval

'* Note of 8 April of the then Foreign Minister, Alfonso Ldpez Michelsen, to
the U,S. ambassador in Bogatd. The negotiations began in Bogota on 25 June

1971.
See NM Val. I1 Annex 31.
In fm the cable dispatch from Assmlased Press dated 2 June 1971,
announced the beginning of the negotiations at the initiative of the CuIombian
Foreign Ministry'' arguing that they were due to the interest shorn by U.S.
companies in exploring the und-er
shelf adjacenr" to @itameliot
Roncador, Serrana and Serranilta.
249 See infra Chap. 11, Subsec. B of this Section.
247

!

The "protracted and detailed" negotiation included: I ) The United

2.160

States renouncing her c1ai1ns of sovereignty; 2 ) the fishing regime

around the cays; and, 3) the regime of Iighthouses and 11avigationa1

aids.
According to Article 1 of the treaty the United States relinquishes

2.1 61

"any and all claims of sovereignty over Qnita Suefio, Runcador and
Serrana." The fishing regime is estabIished in Articles 2, 3 , 4 and 5.
ArticIe 6 provided thar the matter of navigational aids wouId be dealt

with in separate notes, which were exchanged on the same date the

Treaty was concluded. Article 7 expressed that the Treaty "shall not
affect the positions or views of either Government with respect to the
extent of the territoria1 sea, jurisdicrion

of the coastal state over

fisheries, or any orher rnarter not specificaIIy dealt with in" [his

Treaty. The treaty included two more articles, one on the entry into
effect (Article 8: "upon the exchanges of instruments of ratification,"
that would lead to the immediate derogation of the exchange of notes

of 10 ApriI 19281, and the other about its duration (Ar-ticle 9:
"indefinitely

unless

terminated

by

agreement

of

both

Governments,,).250

2.162

Colombia has interpreted Article 1 of the Saccio-Vazquez Treaty in

her own interest as an acknowledgement by the United States of
CoIornbian

This is not true. The Treaty, ratified by

the United Srates in 1981, simply reIinquishes her claims over rhe

10 120 pp. 3-6.
This is stated, for example, in the Exposition of Motives of the draft law by
which the Saccio-Visquez Treaty was approved: "Colombia has been left as
the sole legitimate owner bf said cays" (Introduction, second paragraph).
Similarly, in the "Report for rhe first debateV'.ofthis draft Iaw in the Colombian
Senate (AnaIcs del Co~greso,12 December 1972, p. 1644).
250 TIAS
25 1

cays in exchange for certaiir advantages. Furthermore, the exchange

of notes between the United States and Colombia when signing the
$: ..,. :.,,
.. :
,,,
Treaty on 8 Septembci 1 972, expressly r'easserts the position of the
'"

>

,

United States thar Qrritasuefio is a bank that, as such, does not
generate rights of sovereignty?52
2.163

In a further exchange of notes, the Government of the United States

of America indicated that it "agrees to grant in perpetuity

to the

Republic of ~ o l o m b i aownership of the lighthouse lacared on Quira
SueRo and the navigational beacons on Roncador and ~errana.'*~'~

Colombia, on her part, recognized the right of the United States to
fish in the waters of the cays. Similarly, the Parties agreed not to

conclude, wirhout rhe consen1 of the other, agreernenrs with third

parties that may affect or undermine the rights guaranteed by rhe
Treaty to their vessels and nationals. The Treaty did not specify to

which waters it referred.
!

2.164

Nicaraguamadeeffortsto,first,b~ockthe~regotiaticnofthisTreaty,
later to cause the failure of its ratification and, finally, to moderate its

consequences through political declarations and clarifications of its
purpose by the United States.

2.165

On 6 December 1971, referring to the Nicaraguan memorandum of
23 June 1971 (see above, para. 2. I%),

a Note of the Secretary of

State to the Nicaraguan Ambassador in Washington, ended with the

assurance that the Government of the United States would take into
account the rights of the Nicaraguan Goven~ment over the

I

continer~talshelf.
TIAS 10120, pp. 1 1- 12.
Note of 8 September 1972 (N. 693) from the United States Ambassador in
Bog016 to the Colombian Foreign Minister. TLAS I0120 p. 24.
252

253

Once the treaty was signed: I ) The National Constituent Assembly
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of Nicaragua approved on 4 October I972 a formal declararion of
sovereignty over "the banks of Quitasuefio, Roncador and Serrana,

enclaved in our Continental Shelf and Patrimonial

con~rnunicatingit to the interested governments and the United
Nations on 7 October; 2) on that same date, the Foreign Ministry of
Nicaragua reiterated on behalf of the National Government Junta its
formal protest to the Colombian Foreign Ministry and the United

States State Department, with a detailed explanation of the IegaI

basis for its claim (Notes No 053 y 054)'~';

3) similarly, the

Nicaraguan Foreign Ministry mobilized its diplor-natic network,

particularly in Latin America and especially i n Central America and
the Caribbean, to report its rejection of the Saccio-Vizquez Treaty
and the protest notes in this regard to the United States of America

and the Republic of ~&lornbia~~\andto request, in each case,

See NM VoI. II Annex 8 I .
"My Government, naturally, cannot under any circrrrnsta~~ces
accept
agreemenrs reached or that may he reached by other countries when these
directly or indirectly affect national territory or the rights of full domain arising
from the same, such as is the case of the treaty and exchange of notes of
reference, and therefore it presents i t s most formal protest," these Notes read,
that go on ro reiterate. "that the bmks located in rhar zuIre are pan of its
ContinentaI Shelf, and because of this it is wilIing to use a11 peaceful
procedures provided by InteknarionaI Law to safeguard its legitimate rights."
See NM Vol. I1 Annexes 34 and 35.
256 See for example Note R.E.D. No 100172, dated in Santo Domingo on 20
October 1972 from the Ambassador of Nicaragua, Alfredo L6pez Ramirez to
the Dominican Secretary of State Victor G6mez VergCs. See NM Vol. I1
Annex 37.
See for example Note G . 124, NuP 87 MREG, of 28 October 1972, to the
Foreign Minister de Guatemala, Jorge Arenales CaraIAn, from the Nicarag~~an
Ambassador, Carlos Manuel Perez Alonso, and the Guatemalan response (Nore
W 28044, 14 November of the same ye?), in which the Government of
Guatemala grants its fraternal support to Nicaragua, according to "the strict
255

'"

I36

Although the United States President sent the t m t y to the Senate fur

2.167

it was shelved for years.
-*is ,I.
The delay in United States ratificaiibiL$is in large measure due to
its advice and consent
& .on 9.January 1973?"

effons to take Nicaraguan concerns into account, as is acknowIedged

in the Aide-Mmoire of the United Stares Embassy in Managua of 16
July 1981.
On 16 September 1975 the ~ s s i s t a n tSecretary of Stare for Latin

2.168

D. Rogers, appeared before the Senate
Foreign Refations Cornmiltee to explain the purpose of h e SacciuAmerican Affairs, WiIIiam

Vizquez Treaty: The Treaty, Rogers said,
"does nor refer ro, nor does it affect, nor is it intended to
affect the merits of any Nicaraguan cIaim or difficuIty
with Colombia. We have so stated formally to the
Nicaraguan Government ... We desire only to relinquish
any rights we may have gained under the earlier 1928
agreement with Colombia and to withdraw from any
q u a d a b u t the is~ets."'~~~
According ru tRe:State Department there was no reason for the

Senate not to proceed with the advise' and consent of the Treaty and

.

,

Rogers felt the time &dl 'riphi bin&

the Senate Foreign Relations

Committee had invited to a ldnc~ltonon 25 September. as pan of his

1

observance of contracted obligations" in successive declarations of Meetings of
Foreign Ministers of the Central American Republics (Antigua Guatemala,
Resolution IIJ of the First Meeting, 17-24 August 1955; Tegucigalpa,
Resolution TI of the Fifth Meeting, 21-25 July 1962; Panama, Resolution II of
the Sixth ~neeting, 10-12 December 1952) "by means of which the CentraI
American republics are committed to help each other with soIidariry in any
claim one of them may have with States outside t h e Central American system
over issues regarding sovereignty and territorial integrity." See NM Voi. II
Annexes 38 and 39.
The Colombian Congress, had rushed to authorize the ratification on 12
Dcctmbr 1 972

"'

15Q

See NM VoI. I1 Annex 82.

I
I

I

I
i

officiaI visit to Washington, the then Presidenr of Colombia, AdoIfo

L6pez Michelsen, who was "1ar.geIy responsible fur the initiation of

negotiations" when he had been Minister of Foreign ~ f f a i r s . * ~ '
During the public hearings the Assistant Secretary of State for Inter-

2.169

American Affairs testified, in response to questions asked by

Chairman Sparkman, that: "We received a note from Nicaragua and
we have made clear then and now that what we are doing here is

essentially without any prejudice whatsoever to Nicaragua's
conrinuing claim to the is~ands."~~'
I n addition, Note

Nu 124 of the United States Embassy in Managua,

of 23 November 1976, referring to a previous Note from the Foreign
Ministry of Nicaragua, on 8 November, and a separate Memorandum

aimed at requesting a review OF the United Stares position in the
dispute, assert that the position of the United States Government
continued unchanged. That is, that the position of the United States

was that the VGzquez-Saccio Treaty did not prejudice any claims

over- the cays in dispute; that it did not prejudice the jurisdictiona1
clainls of Nicaragua and, that the rest of the dispute between the
Government of Nicaragua and the Government of Colombia should

be negotiated bilaterally without involving the Government of the
United States.
2.1 7 1

Nicaragua did manage, in mid- 1978, to get the White House to agree
with the President of the Senate Committee to translate this idea into

260

The b x t of this statement was circulated o n 19 September 1975 by the
United States Embassy in Managua to rhg Nicaraguan Ministry of Foreign
Affairs.
Cired in the Ielter from rhe Nicaraguan Ambassador in Washington, on 14
July 1981, to the members of the Senate Foreign Relations (A.M.D.G. W
0294-811. See NM Vol. I1 Annex 42.

a "formal understanding" that shouId be an inregraI part of the
Treaty, which involved renewed consultations with Colombia. As a
*.9)&, .*:, :
J 'r
result, on 23 May 1979, the Deputy Secretary of State transmitted to
'

the Chairman of the Committee the text of a proposed formal

understanding of the Treaty, which makes explicit thar the pruvisiuns

of the treaty did not confer rights or impose obligations upon, or
prejudice the claims of, third states. Still not satisfied, the Senate
Committee on 4 December of 1979, sent the Treaty to the full House,
on receiving a written statement from the State Department

confirming that the proposed understanding worr Id be legally binding

on both parties to the Treaty.
In response to a Note (No033) that the United States Embassy in

2.172

Managua had sent on 30 January 1981 expressing that it was in the
interests of both Governments to find a formula which would reflect

the intenti011of the United States to relinquish its claims arrd at the

same time reflect the position of the Govcrflment of Nicaragua that it
was the sole legiiiinate title holder to these banks and cays, the

Nicaraguan Foreign Ministry reiterated and amply explained its
I

. ;

position in another Note (ACZIgg. No 027, 4 February 1981),

proposing that:
'The United States relinquish its supposed rights over
Roncador, Serrana and Quitasueno before the
Government and People of Nicaragua, or relinquish them
unilaterally before the world ... to prove the U.S.
Government's intent not to damage the unquestionable
rights of Nicaragua ... .262
77

2.173

According to the resolurion of ratification that was fir~aIIyapproved,

the Foreign Relations Committee rzcomrnended rhat the Senate grant
262

See NM Vol. I1 Annex 4 1.
139

consent to the ratification of the treaty with the understanding that:
I ) the provisions of the treaty do not confer rights or impose
obIigations upon, or prejudice the claims, of third States; 2) rile
United States of America and the Republic of Colombia as well as
other nations in the Western Hemisphere, are obligated under the

Charter of the United Nation and the Charter of the Organization of
American States to settle their differences peaccfuIIy, 3) as

recognized by Senare Resolution 74, Ninety-third Congress, States
may contribute to the deveiopment of international peace through

law by submitting territorial disputes to the International Court of
Justice or other impartial procedures for binding settlement of
disputes.
2.174

Considering that this text was innocuous, Nicaragua in facr proposed
that the Senate's advice and consent o f the Saccio-Vizquez Treaty

be granted subject to the understanding that:
1) The provisions of Ithe Treaty did not alter rhe fact that the

juridical status of Quitasueilo, ~bncador,and Serrana is i ~ r
dispute bet ween Colombia and Nicaragua, and the provisioirs of
the Treaty did not prejudice the claims of either Colombia or

Nicaragua;
2) The pruvisions of rhe Treaty did not exempr either Columbia

or Nicaragua from their obligation to resoIve their dispute over
the juridica1 status of Qrritasrrefio, Runcador-, and Serrana in

accordance with the Charter of the United Nations and the

Charter of the Organisation of American States; and that
3) No provisions of the Treaty, nor of the exchange of notes,
would be implemented prior to final resolution of the dispute by

those peaceful means indicated in the Charters of the United
Nations and of the Organisation of American States, or by any
?: ;?

other peaceful

.:r, h

means agried

ibn

by Colombia and

~iczragua~~

But what is most important i s the previously mentioned Aide-

M h o i r e , dated 16 July 1981 and presented by the United States

Embassy in Managua to the Ministry of Foreign Affairs, to describe
its conside&Ie

efforts to satisfy the concerns of Nicaragua,

unfounded in the view of the United States Government, that the

Saccio-VQuez Treaty might in some manner prejudice the
Nicaraguan claim to these banks or cays (Quitasneifo, Runcador and

Serrana).
2.176

The Aide-Mkmoire, entitled United States &gal Position,
emphasized that the basic United States interest since the early -

19Ws had been to withdraw the outstanding United States claim to
the three cays, preserved in the 1928 agreement between United

I

States and ~olornbia.At the same time, the Untied States had no

interest in taking sides as between the other claimants to the cays.
United States actior~shave been premised on these two principles.
The Aide-Mimoire went on to state that the United States had not

taken, and did not intend to take any position regding the
respective Iegal merits of the competing claims of Colombia and
Nicaragua-

2.177
I

In concIusion, the United States relir~quisheda11 her hypothetical
rights over the cays through the Saccio-Vizquez Treaty, but she did
not do so by acknowledging Colombia's rights. To the contrary,
See NM VoI. 11 Annex 4Z
141

when ratifying the Treary, the United States was careful to express

her neutrality regarding the Iegiti mate cIairns and interests of third
parties, particularly Nicaragua, stating clearly that the treaty did not

grant Colombia more rights than those she possessed before, nor did
it prejudice the rights of Nicaragua.
2.178

In any case, an eventual cession by the United Stales of her claimed
rights to Colombia would have been formally irrelevant in terms of
Nicaragua, as the Nicaraguan-Colombian dispute was based upon the
If in 1821 there was no terrae nuIIit(s

uri posside~isiuris

in Spanish America, the cays must have been Nicaraguan, regardless
of the guano adventure or other similar events. The legitimate
interests of Nicaragua could not be damaged by the Saccio-Vkquez

Treaty, which in any case was res infer-alios actrr.

5. The uti possidetis iuris: presumptions

2.179

There is no explicit n~enrionof Roncador, Serrana or much less the
bank of Qiritasuefio in the acts of the Spanish Crown. Being ar best

cays, the application of uti possidetis iuris should be understood, as
is the case of Serranilla and Bajo Nuevo, in terms of attachment or
dependence on the closes7 continental fenitory, that oi ~ i c a r a ~ u a . ~ ~ '

CoIombia, murc than rhree hundred and sixty nauticaI miles away,
tries to tie them to the Archipelago of San Andrks and Providencia in

-

supra Chap. J .
265 Juan de Soldrzano Pereira, De f~diamm
&re. Liber 11: De adquisirione
Indinrum (Cap. 1-1 5). Ed. y tradrlcci6n de J.. M. Garcia Aiioveros et aI.,
Madrid, 1994: 'The property is given to the inhabit-ants, but the authority and
jurisdiction over those places belong to who has the domain over the mainland,
as it i s clearly in the Glosa using the Venditor Law argument" (II.6, ns. 19-22:
pp. 186-188).
264 See

order to bring them closer to her jurisdiction, b a x d on her claimed
sovereignty over those islands. The uninhabited or uninhabitable
I.?ij
.:*.

.

)

*

'

i

-..-:

cays would thus &cohd 'b dependency of h e Archipelago.

2.180

However, it shonId be mentioned that in the treaties concluded by

Colombia with Costa Rica in the second half of the 191h century
(1856, 1865, 18731, that never entered into force, the Mangles

Islands (Cum Islands) are incIuded and also the Island of San
And&, Providencia, Sanh Ohlina and the Alburquerque cays, but

nothing is said about Roncador, Serrana, Qui tasuefio, Serranilla and
Bajo Nuevo, and it is not known that the Colombian legislation, at

that time, mentioned those features as part of the "Cant6n of San
And=.
2.181

1

In a 1916 Note the Assistant Secretary of State Francis White says to
the Colombian Minister in Washington: "It would be good to
definitivdy express that those isIands have not been par? OF the
Archipelago of San ~ n d r & . ~ %

2.182

In response to the Notes of the Nicaraguan Ambassador on 10 and 17
October 1972 asking for solidarity

in the diplomatic battle against

the ratification of the Saccio-Vasqrrez Treaty, the Costa Rican
Foreign Minister*Gonzalo I. Facio, expressed i n Mote I
T 68.682,of
1 8 October 1 972:

"After a careful study of the case, including the
arguments provided by the Enlightened Foreign Ministry
of Columbia in defence of its position, and foIIowi~rg
instructions from the Przsident of the Republic. I am
pleased to express the following: My government

The White Paper of Nicaragua on the Case of San A n M s and Providencia,
p. 21. (English version p. 18). See NM Vul. II Annex 73.
256

,

considers that the cays and isIets called Quitasueiio,
Roncador and Serrana are located o n the ContinentaI
Shelf of the RepnbIic of Nicaragua. Consequently,
according to article 2 of the Convention on the
Continental Shelf..., in force between our States,
Nicaragua exercises sovereignty over said banks ...; Even
if a treaty to which Central America was parry established
in general terms thar the ArcI~ipcIagoof San Andrds and
Providencia beIong to CoIornbia, [his genera1 concept
may not involve the banks, whether submerged or not,
that are an integral part of the Nicaraguan Continental

The Cosra Rican Foreign Minister GonzaIc Fdcio emphasized later,

2.183

in 1981, once the white papers of Nicaragua and Colombia had been
published, that the differences between, on the one hand, the islands
of San Andsks and Providencia, and on the other, the uninhabited

cays emerging from the Nicaraguan conrinentaI shelf, Roncador,

Serrana and Quitasueiio, is that the former are under the sovereignty
of Colombia and the latter, lacking independent life from the

continental shelf from which they emerge, should be under the
sovereignty of ~ i c a r a ~ u a . ~ ~ ~
2.184

On the other hand, even if one accepts, for the sake of argument, that
Roncador, Serrana (and Quitasueiio) form part of the Archipelago o f
San Andris and Pruvidencia ar rhe time of the emancipation from rhe

Spanish Crown, the ~lripossideris iuris principIe would strengthen
the right of Nicaragua. The eventual validity of the Barcenas-

Esguerra Treaty could not affect the Nicaraguan title, as the cays

'"See NM VoI. I1 Annex 36.
268 Facio, G ., EI d i f ~ r e ~ d
mtre
o Nic~traguay Coiombia sobre d Arciripie'Iago
de Sun AndrPs y Pt-ovitIencia, Relacirrraes frtternuciomtes [Escueia de

Relaciones Internacionales, Universidad Nacional de Costa Rica, Heredia),
1981, aiio 2, num. I, pp. 13-28, See NM Vol. I1 Annex 74.

.
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were excInded from it. The occupation produced after the crirical

date of I5 September 1821 couId also nor be of reIevance because it
,+

, !

would go contrary to the nature and significance of the uti yossidetis
principle. In any event, the occupation of the cays by the United

States in the mid 191h century demonstrates that Colombia did not
effectively possess rhern at that time nor, of course, at the moment
when the Bgrcenas-kguem Treaty was agreed upon.

6. Conclusions

2.185

The express exclusion from the 1928 Treaty of the features of

Roncador, Serrana and Quitasueiio did not amount to a Nicaraguan
renunciation of her cIaim of sovereignty over them. The text of the

Treary does not assert this and the negoriating history does not imply
that this was the case. The rules of contrrr profevenfern and in rlrrbio
mitius indicate that the clause that was added to the Treaty, in

relation to these featuks, should be interpreted in a fashion that is
the least onerous for Nicaragua.
2.186

In the Saccio-VazquezTreaty the Unired Stares renounced any claim

to sovereignty over the cays but this renrrnciarion was not in favor of
Colombia: (i) the United Sates Senare ratified it on the understanding
that the Treaty would not confer rights or impose obIigations or

prejudice the claims of third states and, (ii) the United States Senate

also noted that any territorial dispute should be submitted to the
International Court.

I

I

/

2.187

The features explicit1y excluded irom the Bgrcenas-Esguerra Treaty

are not legally w geug~.aphically part of the Archipelago of San
Andrks and Providencia, as they belong, according to the uri

possidetis iuris, to Nicaragua by virtue of their greater proximity t-o

the continental coasr that is Nicaraguan. In addition, since

Quitasuefio is a bank, it is simply pan of Nicaragua's continental

The Bircenas-Esguerra Treaty did not mention Serranilla or Bajo

2.1 88

Nuevo, since at that time Colombia was not claiming these features.

The fact that these features are not mentioned in the treaty, and that
they are located respectively 165 and 205 nautical miles from the
nearest isIand of the Archipelago of San ~ndrks?" rhe Island of
Pravidencia, is proof that they are nor geographicaIIy or IegaIIy part

of the "Archipelago of San Andrks". They appertain to Nicaragua

since they are located on her continental shelf and, as a result of the
application of the uti possidetis iuris, they also appertain to

Nicaragua given their greater proximity to her mainland.

B. REFERENCETOTHE MERIDIAN
OF 82" WEST
IN RELATION
TO THE ALLOCATION
OF ISLANDS

The present section will deal with the question of how the Treaty of

2.189

1928, whose object was to settle a territoria1 dispute of sovereignty

over several isIands and rhe Caribbean Coast of Nicaragua, has been

self-serving1y convelred by Colombia, forty years after its

conclusion, into a purported Treaty of delimitation of maritime areas
that were unknown and unrecognized by international law at the time
of its conclusion.
269

See in& Chap. LII, S e c . XI.
Chap. LII, paras. 3.1 20 and 3.12 1 below.
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I . The referen?? ih the meridian of 829 West of Greenwich
2.190

The Barcenas-Esguerra Treaty, concluded on 24 March 1928, was
approved by the Nicaraguan President on 27 March 1928 and later

submitted to the Nicaraguan Congress for its ratification. The text of
the Treaty can be seen in Nicaraguan Memorial Volume iI Annex 19
and i s reproduced in paragraph 1 5 of the Tn troduction. The pertinent

part of the Treaty for present purposes states,

"'The Republic of Colombia recognizes the full and entire
sovereignty of the Republic of Nicamgua over the
Mosquito Coast between Cape Gracias a Dios and the
San Juan river, and over Mangle Grande and Mangle
Chico Islands in the Atlantic Ocean (Great Corn IsIand
and Little Corn Island). The Republic of Nicaragua
recognizes the full and entire sovereignty of the Republic
of Colombia over the isIands of San Andres, Providencia,
and Santa Catalina and over the other islands, islets and
reefs forming part of the San And& Archipelago. The
present Treaty does not apply to the reefs of Roncador,
Quitasuefiu and Serrana, sovereignty over which is in
dispute between Colombia and the United States of
America." (Emphasis added)
2.1 91

The Nicaraguan Senate appointed a Commission of' its members in
order to study the Treaty and give its counsel. The C~mmissiort's
report was read in Session XLVIII of the Senate on 4 March 1930.

TIE considered opinion of the Commission was that the wording of
the Treaty did not clarify the extent o f "the other islands, islets and
reefs forming part of the San Andrks Archipelago", The pertinent

transcript of the minutes of the Session states that the Report of the
Senate Commission charged with studying the Treaty,

"was in favour of the ratification of the Treaty entered
into by the two Republics the 24 of March of 1928,and
approved by Executive Power on the 27 of the same

month and year; Treaty that puts and end to the matter
pending between the two RepubIics over the Archipelago
of San Andris and Providencia and the Nicaraguan
Mosquitia; in the undersranding that the San Andres
archipelago mentioned in the first clause of the Treaty
does not extend to the West of meridian 82 of Greenwich
in the chart published in October 1885 by the Washington
Hydrographic Office under the authority of the Secretary
of the Navy of the United States of North ~ r n e r i c a . " ~ ~ '
2.192

The question then arose whether the addition of this declaration, this
"understanding", to the ratification of the Treaty by Congress would

imply the need of submitting it again to the Colombian Congress that
had already ratified the Treaty on 17 November 1928. To deal with

this matter, the Senate summoned the Minister of Foreign Affairs,

Mr. Manuel Cordero Reyes, in order to obtain his views on this
question. The Minister took part in Session X L y l of the Senate on 5

March I930 and gave the views of the Nicaraguan Government and
also that of the Colombian government that had been consulted on

this matter. The Minister said,
"that he understood that he had been called to hear the
opinion of the' Executive Power on the subject relating to
the Colombian affair; that in a meeting at the Ministry of
Relations with the Honourable Commission of Relations
of the Senate, it was agreed by the Commission and the
Advisors of the Government to accept as limit in this
dispute with Colombia the West 82 meridian of
Greenwich and of the Hydrographic Office of the
Ministry of the Navy of the United States of 1885; that
then Senator Paniagua Prado expressed his worries that
by adding this amendment or clarification, it would be put
(again) to the approval of the Coiornbian Congress and
would be a cause for delay for its approval, and therefore,
for putting end to this annoying subject. But that having
taken this matter up with the Honourable Minister of

273

See NM Vol. I1 Annex 80.

I48

Colombia and he with his Government, which requested
that the Treaty should not be altered because it would
again have Lo be.pup.to the consideration of the Congress;
having insinuatgd io dis ExceI1&cy Minister Esguerra, ro
deaI again wit11 his Government on this matter, and after
having obtained an answer, he told me: that his
Government authorized him to say that the Treaty would
not be put to the approval of the Colombian Congress, in
view of the clarification that demarcated the dividing line,
that therefore, and although there was not anything in
writing, he couId assure the HorlorabIe Chamber, in name
of the Government, that the Treaty would be approved
with no need to put it again to the approval of Congress.

"The Minisrer added, that the explanation does not r.efom
the Treaty, because it onIy irltends to indicate a Iimit
between fhe archipelagoes that had been reason for the
dispute and that the Colombian Government had already
accepted that explanation by means of his Minister
Plenipotentiary, only declaring, that this explanation be
made in the 1.atiFication act of the Treaty: thar this
explanation was a necessity for the future of both nations
because it came to indicate the geographic Iimit between
the archipelagoes in dispute without which it would not
be defined the matter completely; and that therefore he
requested to r h i ~ u n o m b ~Chamber
e
the approval of the
Treaty with the proposed e ~ ~ ~ a n a t i o n . . . " ~ ~ ~
-.

2.193

The Session was then continued in' secret and the Senate finally
approved the Treaty with the declaration recommended by the
Commission that restricted the ArchipeIago of San Andrks to areas

East of the 82" meridian of Iongitude Wesr. This condition was
included in the Congressional Decree of ratification of 6 March
1930, which was promulgated by the President of Nicaragua in the

Gazette, the official br11Ietin of the Republic of Nicaragua on 22 JuIy
1

1930.'~~
his Decree ratifies the Treafy,

I

272

See NM Vol. I1 Annex SO.
Gacein, Diaric Ofrcial, Aiio, XXXIV, Managua. D.N., Wednesday, 2
July 1930. N" 144, pp. I 145- 1146.
n3 ta

"in the undersranding that the San Andres archipciago
mentioned in the first cIausc of the Treaty does nor exrend
to the West of meridian 82 of Greenwich in the chart
published in October I885 by the Washington
Hydrographic Office under the authority of the Secretary
of the Navy of the United States of North America."

The Decree further specifically orders that the Decree with the text

2.194

of the understanding should be included in the Instrument of
~atification.~~~

2.195

On

5

May

1930,

the

CoIornbian

and

the

Nicaraguan

plenipotentiaries, respectively, Ambassador Manuel Esguerra and

Minister of Foreign Affairs, Dr. Julian Irias, exchanged the
instruments of rarification of the Treaty of 24 March 1928
concerning territorial questions at issue between the two countries.

They specified in the Protocol of Exchange of Ratifications:
"The undersigned, in virtue of the fuII powers which have
been granted to rhem and on the instructions of their
respective Governments, hereby declare that the San
Andres and Providencia Archipelago mentioned in the
first article of the said Treaty does not extend west of the
82"* degree of Iongitr~dewest of ~ r e e n w i c h . " ~ ' ~

2.196

The mutual understanding on the part of both Nicaragua and
Colombia of the intent and meaning of the declaration that was
added by the Nicaraguan Congress to the 1928 Treaty, as reported by

the Nicaraguan Foreign Minister to the Senate (see above, para.

2.191) is confirmed in the Report of the Colombian Foreign Minister
to his Congress. The Report of the Minister to Congress contains a

transcription ofa repori by Ambassador hguerra on the activities of
274
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See NM Vol. I1 Annex i 9.
See NM Vol. 11 Annex 1 9.

his Legation. His report of the-process of ratification by Nicaragua
states,

,:$
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"It was rhe Senate (of Nicaragua) that first considered the
Treaty, and after approving ir i n a first debate it
introduced to it a clarification clause on the western limit
of the Archipelago, and fixing this limit on the 82
meridian of Greenwich. The Legation was consulted
whether this clarification wolr Id be acceptable to the
Government of Colombia and whether it would need
subsequent approval by Congress, 1 consuked this point
with the Ministry, which answered that it accepted it, and
that since it did not alter the text or the spirit of the
Treaty, it did not need to be submitted to the
co~rsiderationof the Legislative ranch."^"
2.197

The legal nature of this condition i s obvious. In the wording accepted

by the International Law Commission in the Draft Guide to Practice

on Reservarions ro Treaties rhat it is elaborating, it is a "'conditionaI

2.198

Draft Guideline 1.2.1 - Conditional Interpretative Declarations

provides:
"A unilareral staikment iomilited by a State or an

international organization when signing, ratifying,
formally confirming, accepting, approving or acceding to
a treaty, or by a State making a notification of succession
to a treaty, whereby the State or international
organization subjects its consent to be bound by the treaty
to a specific interpretation of the treaty or of certain
provisions thereof, shall constitute a conditional
interpretative declaration .277
9,

1

I

Informe del Ministro de Relaciones Exteriores a1 Congreso de 1930,
BogotB, Imprenta Nacional, 1930, p. 223. See NM Vol . Ii Annex 7 1.
277
I.L.C., Report on the Work of its 51'' Session (19991, GAOR, 54IhSession,
SuppIement No 10, A154110, p. 207.

276

This is exactIy the case here: the Nicaraguan Congress subordinated

2.199

its acceptance of the Treaty to a precise definition of what was meant

by the expression "San Andrks Archipelago" in Article I of the

Treaty. This interpretation was a condition for the ratification and
was

formaIIy accepted as such by CoIornbia in the Protocol of

Exchange of Ratifications that was registered together with the
Treaty itself by the League of Nations on 16 August 1930, under

Regisrration Number 2 4 ~ 6 . " ~It then constifntes an "authentic
interpretation" of the Treaty.
2.200

As explained in Oppenheim's International Law, Ninth Edition, the
parties to a treaty may:

"before, during, or after the concltrsior~of the treaty,
agree upon the interpretation of a term, either informally
(and executing the treaty accordingly) or by a more
formal procedure, as by an interpretative declaration or
protocol or a suppicrnentary weary. Such authentic
interpretations given by the parties override genera1 mIes
of interpretation.'"'g
2.20 1

Tt might be

the case that "conditional interpretative declarations"

must be assimilared ro reservations as for their IegaI

Bur

this does not change the picture; as the ILC has noted: "A rese~~vation
to

a bilateral treaty has an objective effect: if it is accepted by the

See LNTS,VoI. 16, 16 August 1930, pp. 340-341.
279 Sir Robert Jennings and Sir Arthur Watts, Oppenheim's International h w ,
Ninth Edition, vol. I, Peace, Longrnan, London, 1992, p. 1268 - footnotes
omitted. See also Jean Salmon ed., Dictionnaire de droit intemtioml public,
BnryIanrlAUF, BmxelIes, 2001, p. 504 or Patrick DaiIIier el AIain Pellet, Droir
iniei-noiionnipublic (Nguyen Qunc Dink), L.G.D. J .. Paris, 7h ed ., 2002, p. 254.
See I.L.C., Reporr on he Work of its 51" Session (19991, GAOR, 54*
Session, Supplement No 10,A154110, commentary of draft guideline 1.2.1, pp.
245-248, para ( 11) to (1 4).
2"

'i

other State, i t is the treaty

I

itklf that is amended."L8' In

the present

case, the condition- , irnposed by the ~ i c a r a ~ u aCongress
n
was
,

,

-*.;,K.:

',

.

accepted by Colorhbia as wiinessed

by the Prorocol of Exchange of

Ratifications. If the Treaty were valid at a11, guod non, this condition

has become an integral part of the Treaty and binds both Parties.
2.202

But, of course, this authentic interpretation (or added provision)
rnust, itself, be interpreted correctly. III this respect, there are clear
differences between the Parties, and these differences are an integral

part of the present dispute.

2. The claims and praciice of the Parties

For several decades after the events described in paragraphs 2.1 89-

2.203

2.193 above, CoIurnbia Iiad not suggested rhat the mention of the

8zndmeridian in the Prutocol of Exchange of Ratifications could be
interpreted as effecting an overall delimitation of the respective

maritime areas between the Parties. It was only forty years after its
signature that, as pari of a radicaI pulicy of expansion of the

Colombian sovereignty and jurîsdiction in the Caribbean, the
authorities of Bogoti circulated a doctrine that Calombia and

Nicaragua had rtgreed on meridian 82" W as a maritime bourrdary,
and that This was the purpuse of the understanding added to the

Protocol of Exchange of Ratifications of the Bhcenas-Esguerra

.

Treaty.

I
i

2.204

1

The definition of the 8zndmeridian as a maritime boundary was
claimed by CoIombia for the first tirne in a dipIomatic note tu

Ibid., comrnentary of draft guideline 1.S. 1 ("Reservations" to bilateral
treaties), p. 299, para. (15).
281

Nicaragua of 4 June 1969, reserving her rights regarding

reconnaissance permits and concessions for oil and gas exploration
granted by Nicaragua in portions of her continental shelf.282The

response of Nicaragua of 12 June 1969 was immediate and clear in
the defence of her

The Nicaraguan reaction provoked

Colombia to reiterate and somewhat elaborate her claim that same

year in a further Verbal Note of 22 September 1 9 6 9 ,in~ which
~ ~ she
made "a formal declaration of sovereignty in the maritime areas

Iocated East of Meridian 82 of Greenwich, and pariicuIarIy for the
effects of exploration or exploitation of the submarine shelf and the
living resources of the sea", considering "that the concessions

granred by the Republic of Nicaragua to companies or individuaIs
thar go beyond said Iine, wuuId lack any legal va1ue". The reasons

given for this were:
"a. The definitive and irrevocable character of the Treaty
on Boundaries signed by Colombia and Nicaragua on 24
March 1928.
b. The clarification by the Complementary Protocol of 5
May 1930, in the sense that the dividing line between
respective maritime areas or zones was set at Greenwich
Meridian 82.
c. The stipulation contained in Article 1 of the Treaty of
24 March 1928, which excludes the Roncador,

QuitasueRo and Serrana Cays from any negotiations
berween CoIombia and Nicaragua.

d. Finally, the arbitr-al award proffered by the President of
France, Emile Loubet, on September 1 1, 1900, between
Costa Rica and Colombia."
282 See

NM VoI. I1 Annex 28.

"'See N M VoI. II. Annex 29 and para. 2.212 below for further detaiIs on this
note.
284 See NM Vol. 11 Annex 30.

..
Such assertions ha*&,since then, been repeated sever81 times285and

2.205

the Colombian official : maps of the
region have been modified
! ,
,h';,:ma.,

.

m

k

accordingly.
However, it must be noted that, even from the 1970s and up to now,

2.206

the Colombian position in this respect has been far from firm and

i

consistent.

2.207

Thus, i n a speech at the AIrnirante PadiIla NavaI School of
Cartagena, delivered on 3 JuIy 1975, the President of CoIombia
himself, Alfonso L6pez Michelsen, declared: "We are going to

continue our talks with Venezuela and make contacts with Panama,
Ecuador, Peru, Nicaragua and the countries neighbauring to the

Archipelago of San And&

and the cagls ._.to negotiate the

territorial sea."2" Whatever the mention of the 9ten-itorial sea" might

imply, the Venezuelan President clearly meant that no delimitation

with Nicaragua had been achieved.
Three years Iater, a'Irnoit at the enti bf his mandate, in a spesch of 24

2.208

May 1978 at the same.Nava1 Schoo!,in Cartagena, President Upez
Michelsen, after pising the conventional delimitation policy of

CoIornbia. stated: 'There are dilI pending, it is tm, mare compkx
Befinirions such as the so calIed "difwendo" thar we have had for
several years with the sister Republic of Venezuela, and the one we

still maintain, unresolwd, with the Republic of ~ i i u a r ~ u aLater
,"~~~

on, in 1986,as a former President. U p e z Michelsen debated with he
rhen Foreign Minister Ramfrez Ocnrnpo, who had stared that there
was nothing to negotiate with Nicaragua. In a letter to the President
e-g,: Note DM-571of 20 October I 976 See IUM Vd. Tt Annex 40.
~l T~crnpo,Bog& 4 July 1975. pp. 1 y Id-C.See NM Vol. II Annex 83a.
283 EJ Tiempa, Bog&, 25 May 1978, iralicsl added. See NM VoI- II Annex 83b.
="~ee

of the RepubIic, asking him to convene the Advisory Commission of

Foreign Relations, L6pez MicheIsen asserted: "I can reiterate in the
most strong and irrefutable terms that we must negotiate with

Nicaragua the delimitation of our marine and submarine areas. ..
Invoke the Bgrcenas-Esgrrerra Treaty over domain of the islands of

the Archipelago... using meridian 82 as a reference point, is not arr

argument to abstain from opening talks about marine areas and the
continental shelf".288

These speeclres by AIfonso Lbpez MicheIsen are paflicnlarly

2.209

relevant, not onIy since he had been the President of the Republic of
Colombia, but also because he held that position when most of the
maritime delimi tation treaties of Colombia were being negotiated in

the Caribbean, and after he himself had been Foreign Minister. They
are aIso relevant because his opinions on the subject are: not

politically oriented but rather are based on legal reasoning. For
example, in an interview of which the Colombian newspaper El

Muirricl gives an account, he reminded the Iocai press of rhe
GuineaGuinea-Bissau case of 1985 and told tIrern that the
International Court of Justice would not accept that treaties dating
back before 1945 could have the effect of delimiting maritime spaces

beyond the rerritorial sea. For 'this reason h e concluded thar "it is far

better to open direct negotiations with Nicaragua sole1y on the marter
of the marine and submarine areas than to start a conflict between

both countries in the Court of The Hague." (El Mundo 12 September
1995) It is noteworthy that the man who made the reclaiming of

maritime sovereignty the main mission of Colombians in the 20Ih
288

"~Negociarcon Nicaragua? Negociar i q d ? ", El Siglo, Bogoth, 21 March
1986. Cited in A. Zamorra, Intereses Territoriales de Nicaragua. Editorial Cira,
Managua, 2000, p. 79.

.
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century289does not lean on, ineridian 82" to consider as settled the

entangled conflict of interests with Nicaragua. To the contrary, even
.,

as recently as 12 December 1999

the fb-r

President published an

article in the newspaper El T k m p of Bog& in which he explicitly

indicates that meridian 82" was adopted "as the limit of allocation of
the islands: those that were to the west of the meridian for Nicaragua

and those to the east for ~ o l o m b i n " ) . ~ ' ~
2.210

One other such revealing inconsistency in the Colombian position i s
that the Facio-Fernhdez Treaty signed on 17 March 1977 by

Colombia and Costa Rica (and never ratified by the latter), belies

Colornbin's apparent t m s ~in the meridian 82" West as her maritime
boundary with Nicaragua: Article 1 .I3 of this Treaty places the limit

of her border with Costa Rica at 82' 14' w ,29L
2.2 1 1

The Nicaraguan practice and position have always been remarkably
constant

and consistent: she has firmly rejected the Colombian

claims immediately ,after they were first made and, affirmed

positively her sovereign rights to her continenra1 shelf.
a

-

2.212

..

Nicaragua took the cited (para. 2.264 above) Colombian Note of 4
June 1969 very seriously. Her Foreign Minister,

Mr. Lorenzo

Guemm, by Note W 00021, of 12 June 1469, officially responded

lo Colombia: confirming that the concessions made in thd ArIantic
Coast were within the continental shelf of Nicaragua,

in accordance

with the principles of international law and rejecting the view that
.-

- -

-

"Samper has c m e d a new border litigation", El Mwndu, kg&,
12
September 1995. See NM Val. U Annex 83 c.
290 "Ni~araguaat the Crossroads'",El Tie-,
12 December 1999, See N M Vol.
I1 Annex. Italics added.
See NM Voi. II Annex 20 and Vol. I, Figl~reU.
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the meridian 82" W was the Iimit of Nicaragua~rnational sovereignty,

since it only marks the western border of the Archipelago of San
Andrks. Minister Guerrero added "My Government considers

inappropriate the reservation made by the EnIightened Government

of Colombia as a resnIt of the abovementioned Concessions, as these
were granted in use of the clear and indisputable rights it holds and

in full exercise of its sovereignty." He unequivocally asserted that
his Government, "does EirmIy insist on the recognition and respect

fur its inaIienabIe rights to the expIoitation of existing natural

resources in the national territory, of which the Continental Shelf is
an inseparable part."292

Referring more preciseIy to the interpretation of the Nicaraguan

2.213

legislative decree, incorporated in the Protocol of Exchange of

ratifications of the B6rcenas-Esguerra Treaty, the Note explains:
"A simple reading of the transcribed texts makes it clear
that the objective of this provision is to cIearIy and
specifically establish i n ' a restrictive manner, the
extension of the Archipelago of San Andrks, and by no
valid means can it be interpreted as a boundary of
Nicaraguan rights or creator of a border between the two
counrries. On the contrary, it ack*owledges and coniims
the suvereignry and fuil domain of Nicaragua over

national territory in that zone.,3293

2.214

-

.

Later, the denial of Meridian 82" W as a maritime bwder was

accompanied by docurnentariurr on the diplomatic battle waged
against the conclusion of the Saccio-Vizquez

See NM Vol. I1 Annex 29.
See NM VoI. I1 Annex 29.
294 See, for example, the Memoranda of 23 June 1971 (Ministry of Foreign
Affairs. Secretariat General, Diplomatic Section. No 026) See NM Vol. II
292

Nicaragua maintained her firin .position on the occasion of incidents

2.2 15

concerning fishing activities as shown by the following examples in
-'$h~$,;,:.-.

L a, , m

,

r

the pasf decade.

2.216

On 9 June 1943, helicopters from the Colombian Navy

harassed the

"My Wave" and "All John" md, on 7 July, a
Colombian coast guard seized the fishing boat "Sheena MC II", with

Nicaraguan boats

I

Honduran flag, which was working with a Nicaraguan licence. The

Nicaraguan Foreign Ministry protested these incidents on I I June
and 9 July 1993. According to these Notes, these incidents took

place west of meridian 82'. The Foreign Ministry of Colombia, 19

duIy 1993 - maintained that the events had occurred east of said
meridian- Given this circurnsrance, the Nicaraguan Ministry of

Foreign Affairs, 26 July 1993 wrotem:

"The Government of Nicaragua wishes to' make i t very
clear that, even if the vessels referred to had been found
at the coordinates referred to in the Nafe of Your
ExceIIency, the. results would have been the same, given
that those waters, undoubtedly, also belong to Nicaragua
and ate part of the maritime spaces over which Nicaragua
exercises full jurisdiction : - according to history,
geography, custom a d Intmatimal Law. Therefore, the
statements of cIaimed Colombian sovereignty over t h e
waters are totaIIy inadmissible."

I
Annex 31 or the Notes of 7 October 1972, N0053 a d 054. See N M Vol. Jl
Annexes 34 and 35. See above p.m. 2.158.
Nor= W 9301%. M" 930158, DM, 01418 and W 930164, See NM VoI. II
Annexes 44.45,46 and 47.

'"

On 27 March 1995 the CoIornbian vessel "Sea Dog" was seized by

2.217

the Nicaraguan Navy Force east of meridian 82" for fishi~rg
iIlegal 1

.z96

On 9 October 1995 Nicaragua protested the seizure by a Colombian

2.218

corverre of the VenezueIan morwboat "Gavil5n" which, with a

Nicaraguan fishing licence, was fishing east of meridian 82o.297
On 27 November 1996 the Nicaraguan Naval Force seized the

2.219

CoIornbian boat "Miss Tina" at Iongirnde 82", and the CoIombian
Foreign Ministry protested, rrndersranding that the seizure had taken

place east of that position.298Again, the Nicaraguan Ministry of
Foreign Affairs answered299that:
"...even if the seizure had taken pIace ar coordinates 13"
47' N and 8 lo 57' W, borh pusi tions are rrnquesrionabIjr in
waters within the maritime jurisdict~onof Nicaragua".
The Note adds:
'The Ministry of Foreign Affairs categoricaIIy rejects the
mention made in the [CoIornbian] note that position 13"
43' N 82" 00' W constitutes the boundary of our two
countries, since Nicaragua has signed no maritime
delimitation treaty in the Caribbean Sea, neither with the
Republic o f Colombia, nor with any other country in the
region and, consequent I y, the sovereignty, jurisdiction
and rights of Nicaragua in the Caribbean Sea extend to all
maritime spaces attributed to it by International Law in
effect, including the islands, cays, banks, reefs and other
geographical accidents adjacent to its coasts, as well as
See Colombian Note 0304,of 3 April 1995, and Nicaraguan of 4 and 5 of the
same monrh and year. No.95015 1 and 950162. NM Vol. 11 Annexes 49,50 and
296

31.

No 950459 - NM Vol. I1 Annex 52.
See Note DM. VA. No 0043 13,29 January 1 997. NM Vol. II Annzx 53.
299 See Note No 97006 1, of 1 1 February 1997 NM Vol. I1 Annex 54.
2w See Note
298

the continental shelf and 'formations that emerge from it
or are located on it."
:+:, kq'. ;,
. .... .

Later, the Colombiafi' Note DM No 37678 of 18 July 1 9 9 7 , ' ~refers
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to the incidents on 4 April and 28 May 1997 when Nicaraguan coast

guards attempted to detain boats that were working with a

Colombian license east of meridian 82"; Nicaragua:
"...emphatically rejects that rhe maritime areas in which
it asserrs events took pIace ... beIongs to any Economic
Zone of Colornbia but rather, to the contrary, are
maritime areas which, based on current International
Law, belong to Nicaragua."

Similarly, Nicaragua

"...rejects any srrggestion on the order that its authorities
cannot defend the sovereignty and national sovereign
rights over maritime areas that extend to the east of
meridian 8 2 0 . " ~ ~ '
On 28 October 1997, the Nicaraguan NavaI Force seized east of rhe

2.221

said meridian the Colombian boat "Gulf Sun" while it was carrying
out illegal fishing activities. The Foreign Ministry of Nicaragua

notified the Colornbiifl ~ m b i i sin:.hlanagua
~'
"so it could take the

necessary rneasurzs in rhe case to assure that similar incidents do not
continue to happe~r."3m

2.222

Later, on 19 February 1999, another Honduran fishing boat licensed
to fish in Nicaraguan waters, the Capitan Elo, was captured by the
CoIombian navy, at Iaritude 14" 20' 00" N Iongitude 82" 00' 00" W,

and taken to San Andres. Following the prevaiIing trend, rhe Foreign

300

See NM Vol. II Annex 55,

301See Note
3Cz See Note

No9700532 of 13 August 1997 NM Voi. I1 Annex 56.
No9700765, of 30 October 1997. NM VoI. TI Anrrex 57

Ministry ofNicaragua notified once Inore rhe CoIombian Embassy in

&lanaguaW3requesring:
"an exhaustive investigation...in order to clarify this act
and to avoid the repetition of similar incidents in the

frrmre."
More recently, on 14 December 2002 the fishing boat Churly J u n i ~ r ,

was captured in Nicaraguan waters located at 14"52'00" and
longitude 08 1'28'00. Nicaragua presented to Colombia "the most
vigorous protest"304and requested the immediate release of said

vessel and irs crew.
The firm position adopted by Nicaragua as a reaction to the

2.223

Colombian claim that the 82" meridian is a line of delimitation of
their maririrne arras, can be'appreciated in Articttfos sabre D e r e c b
del Mar, published by the editwid services of the Ministry of

I

Foreign Affairs of Nicaragua in 1971. The author was Dr. Alejandro
Mootiel Argiiello, Foreign Minister of Nicaragua on two different
occasions. He propwed three reasons to deny tl~cstatus of the

Meridian 82" W as a maritime boundary:
"1. That at the time of the signing of the Bircenas
Meneses-Esguerra Treaty and its approval by the
Congress of Nicaragua, thar is, in 1928 and 1930, no one
was thinking abour the existence of rights of Stales over
the underwater shelf, and then [Ire 82 meridian could have

been a border drawn at high sea, which is not reasonable
to suppose this was the purpose.
"2. That it would certainly be, at least, unnsuai for an

important matter such as the delimitarion of a boundary
See Note No99100093, of 23 February 1999, NM Vol. I1 Annex 5 8 .
See Note MREIDM-JV1703112102 of 16 December 2002, NM Vol. 11 Annex
59.
303

305
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between two States to be not incIuded in the body of a
Treaty, but rather relegated to an interpretative
by the Congress of one of its
declaration approved
:',
signatories and In a statement in the protocol of exchange
of ratifications; and

"3. That the determination of 82 meridian is only of a
restrictive nature and not attributive of sovereignty, as
can clearly be seen in the text of the protocol of exchange
... In fact, it reads that the Archipelago of San Andr6
does nut extend West of 82 meridian, which is equivaIent
ro agreeing thar there are no CoIombia~rislands West of
that Meridian, but it does nor exclude the possibiIify thar
there may be Nicaraguan islands, not part of the
Archipelago of San Andrks, to the East of said
~eridian.""~

2.224

The three grounds given by Foreign Mi~risterMontiel, rogcther wirh

others, are compelling reasons to reject the Colombian interpretation.

3. The meridim of82" Wesr &s
2.225

nor consfitufeLI bhounrlary

According to Article 31, paragraphs 1 and 2, of the 1969 Vienna
Convention on the Law of Treaties:;"'
A rreaty shall be interpreted in good faith in
"I.
accordance with the ordinary meaning to be given to the
terms of the treaty in their context and in the light: of its
object and purpose.

"2.

The context for the purpose.of the interpretation
of a treaty shall comprise, in addition to the text,
i11cIudingits prea1~1b1eand annexes:

A. Montiel Argiiello, Arficiclos nobre Derecho clel Mclr, Publicaciones del
Ministerio de ReIaciones Exteriores, Imprenta National, Managua, 1971, p. 93.
NM VoI. I1 Annex 72.
'05

'

"(a) any agreement reIaring to the treaty ~ h i was
d ~made
between a11 the parries in cunnexian with the corlclusion
of the treaty;
"(b) any instrument which was made by one or more
parties in connexion with the conclusion of the treaty and
accepted by the orher parties as an instrument related ro

the rreaty".

2.226

As the Court has consistently found, these provisions reflect

customary international law.306
CctnsequentIy, not only musf the I928 Treaty be interpreted in

2.227

accordance with these principIes - that is, i ~ r particular, in its
t'context" as constituted e.g. by the declaration included in the

Protocol of Exchange of Ratifications -,but also the Protocol itself
must be inrep-etcd accordingly.

The text of the latter is crystal clear: it is limited to the "San Andrks

2.228

and Providencia Archipelago", the limits of which it specifies: ".. .
the San Andrks and Providencia Archipelago mentioned in the first

Article of the [ 1928 Treaty] does nut exlend west of the 8znddegree

of longitude west of ~reenwich.""" It relates only to the second part
of the first paragraph of the Treaty, according to which:

"The Republic of Nicaragua recognises the full and entire
sovereignty of the Republic of Colombia over the islands
3%

See e.g.: Judgments of 3 February 1994, Territorial Dispute Libyan Arab
JamahiriydChud), I.C.J. Report 1994, pp. 21-22, para. 41 ; 15 February 1995,
Maritime Delimitation and Territorial Questions between Qatar and BahraUt
{Qatar v. Bnhmin), Jurisdiction and Adnzissibiiiry, I. C.J. Repurl 1495, p. I 8,
par-a. 33; I2 December 1996, Oil Pla@urms (Islamic Republic of Iran v. U ~ i r e d
Srares of America), Preliminary Objection, L C.J. Report 1996 (II), p. 8 12, para.
23: 13 December 1999, Ka.rikili/Sedudu Island (BoshslandiVarnibia), 1.C.f.
Report 1999 (n), p. 1059, para. 18 or 17 December 2002, Sovereignty over
Pulau Ligitaa and Puluu Sipudun (IndonesidMalaysia),para. 37).
307 See NM Voi. I1 Annex 19.

of San Andrks, Providencia and Santa Catalina and over
the other islands, islets and reefs forming part of the San
Andr6s Archipelago.:', .
q3a

2.229

W bile the above quoted phrase includes a sketch defini~ionof the
San And&

Archipelago ( T a n And*,

Providetrcia and Santa

Catalina" and the adjacent islands, islets and reefs), this was not seen
as reassuring enough by the Nicaraguan Congress, in particular the

Senate (see above, paras. 2.191-2.193),which made its approvaI of
the Treaty subject to this further point in order ro specify which
"islands, islets and reefs" f m e d '"art of San And& Archipelago".

This condition was formally accepted by Colombia and, accordingly,
the islands, islets and reefs laying west of the 82" meridian cannot be
claimed to belong to Colombia. The Protocol of 1930 says nothing
less, and nothing more.

2.230

Defining isIand possessions or archipelagos by means of meridians

and parallels is far from unprecedented md it was, indeed, common
practice at the time. Thus,
..
for example, Article Ill of the Treaty of 10

December 1898 between Spain and the United States defining the
"archipelago known 'as' the PhiiirjIjine Islands" gives a precise
definition based on paraIleIs and meridians, Iati tudes and longitudes.
Previously, on 7 August 1895, Spain and Japan signed in Tokyo, a

'"Declarationdetermining the limits of their respective possessions to

the West of the Pacific Ocean" whose number I pruvides that: "Pour
le besoin de cetfeDclaration, le para1IkIe qui passe par le milieu du

Canal navigable de ~achi["'] est pris comme ligne de dkmarcntion

The Bachi (or Baschi) canal separates the islands of that name (also called
Batanes) from the island of Formosa.

308

entre les possessions espagnoIes et japunaises dans I 'Oucst de

As noted by Professor B.H. Oxman,

2.231

"lilt is not uncommon for treaties deaIing with cessions
or allocations of sovereignty over isIands or other
territory to define the areas ceded or allocated between
those states on the basis of lines drawn at sea. The
essential purpose of those lines is to provide a convenient
reference for determinating which islands and rerritories
are ceded or alIocared to a pa~ficularparty. Among other
things, this approach avoids the need to identify precisely
all islands and other territory ceded.""'
2.232

On the other hand, those treaties allocating territories or islands
would usual1y not deIirnir the respective maritime jurisdiction of the

Parties - except, of course, if otherwise expressIy provided. In the
same way as, "reciprocally", absent any provision to the contrary, a

treaty defining a land boundary would not be interpreted as
deIimirating the maririme boundary at sea nor even as constirutir~gan

aIIocation of islands, as the Court recently recalled in the case

'

concerning Sovereignty over Pulau Ligitan and Pulau ~ i ~ a d a n . ~ ~

According ro this treaty, Japan states that if has rro cIairns or pretensions
over the islands Iocated to the sorrth and southeast of the dernrrrcaf ion line and
Spain declares the same regarding the islands north and northeast of that same
line. See also Article 1, last para., of the Paris Convention of 12 May 1886
between France and Portugal, relating to the delimitation of their respective
possessions in Western Africa, mentioned in the Award of rhe Arbitrdl Tribu~laI
of I4 Febmary 1985, Diiimirarion de la fro~~iPre
mclririme Guinie/GuirrieBissau. R.G.D.I.P., 1985, p. 505, para. 45.
"'O Poliriml, Srrmegic, and Historictrl Considerations, in J .I. Charney and L.M .
Alexander eds., International Maritime Boundaries, Vol. I, p. 32.
31 1
Judgment of 17 December 2002, para. 51. See also I.C.J., Chamber,
Judgment of 12 October 1984, Delimitatio~~
of the Maritime Bounrlary in the
GulfofMdi~e
Area, fCJ Repurr 1984, p. 301, para. 1 19: "It is donbrfrrl whether
a rreaty obligation which is in terms confined to the delimitation of the
continental sheIf can be extended, in a inarmer rhat would manifestIy go
309

'

In this respect, the very title'of the 1928 Treaty is reveaIing312.. it-

2.233

concerns "Territorial questions at issue between Colombia and
L;>,<.L;>

f

;

I..*

'

.,I

Nicaragua", nut the maritime delimitation, nor the border between

the two States.

2.234

'

This is confirmed by the preamble and the very text of the first
paragraph of Article I:

"The Republic of Colombia and the Republic of Nicaragua, desirous of

putting an end to the territorial dispute between them.. ."
Article I

"The Republic of Colombia recognises the full and entire

sovereignty of the Repn blic of Nicaragua over the
Mcquito Coast between Cape Gracias a Dios and the San

Juan river, and over Mangle Grande and Mangle Chico

islands in the Atlantic Ocean (Great Corn Island and
Little Corn Island). The Republic. of Nicaragua recognises
the fuII and entire sovereignty of the RepubIic of

Colombia over the islands of San Andrks, Providencia
and Santa Catalina and over the other islands, islets and

reefs forming part of San And& Archipelago".
2.235

As the Court and its predecessor have frequently recalled,

beyond the Iirnits imposed by the srrict criteria governing the interpretation of
treary instmmenrs, 10 a field which is evidentIy much greater, unquestionably
heterogeneous, and accordingly fundamentally different".
3 12
See ibid., para. 72.

"/h]aving before it a clause which Ieaves IittIe to be
desired in the nature of cleariless, it is bound to appIy this
clause as it stands, without considering whether other
provisions might with advantage have been added to or
substituted for it."'I3

2.236

In irs Award of 14 February 1985, the ArVbitraITribnnaI which
deIirnired the Maritime Boundary between Guinea and Guinea-

Bissau noted that:

"I'usage frkquen t des rermes possessions et terri toire dans
le texte de la convention [de I886 relative B la
dkIimitarion des possessions franqaises et pofiugaises
dans 1'Afrique occidentale] prouve que celle-ci avait en
rkalitk pour objet les possessions coloniales de la France
et du Portugal en Afrique de llOuest, mais que I'absence
des mots earrx, mer, maritime ou mer terri tor-ialeco~~stitne
nn indice skrieux de ce quail ttait essentieIIernent question
de possessions t e t r e ~ t r e s . ~ ' ~
The same holds true in the present case. Moreover, the provisions of

2.237

the 1928 Treaty - which is more simple and straightforward than the

1885 Convention mentioned in the Award of 1985 - Ieaves nothing

to be desired in the nature of clarity: it aims at settling the territorial

dispute between the Parties and, to' this end i t allocates sovereignty
P.C.I.J., Advisory Opinion, 15 September 1923, Acqcrisirion of Polish
Narionali~,Series 3, No 7, p. 20; I.C.J., Judgment, 3 Febmary 1994,
;Trrr.irorial Dispipure, 1Cf Report 1994, p. 25, para. 51; see also: Advisory
Opinion, 3 March 1950, Competence of the Geneml Assembly for the
Admission of a State to the United Nations, ICJ Report 1950, p. 8; Judgments,
12 November 1991 ,Arbitral A ward of 3 1 July 1989, ICJ Repot? 1991, pp. 6970, para. 48, or 27 June 2001, &Grand, para. 77).
714
R.C.D.I.P., 1985,rr02,p.511,para. 56;seeaIsop.515, para.71.
fnternaiionaI Legal Materials, VoI. XXV, p. 25 1 at p. 279, para. 56.
"The frequent use of the terms possessions and territory in the text of the
Convention [of 1886 relative to the maritime boundary between French and
Portugal respective possessions in the West Africa] proves that the colonial
possessions of France and Portugal in West Africa were its object; but the
complete absence of the words waters, sea, maritime or territoria1 sea is a dear
sign thar essentiaIIy land possessions were invoived here."
313

over territories in, dispute
,.I

' -

,that the ProtocoI of Exchange of

:; .

ratifications specify m one respect; by rio means do either of these

a
-

;. ::

;

I ,

.

instruments define bouidary between the Parries.
It can also be noted that Article 3 the 1939 Constitution of
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Nicaragua, which lists her neighbouring countries, does not mention
Colombia:

"The basis for national territory is the uti possidetis iuris
of 1821. It extends between the Atlantic and Pacific
Oceans and the Republics of Honduras and Costa Rica,
and also includes the adjacent islands, territorial sea and
the corresponding air space. TIre treaties or the laws shall
establish the boundaries nut yet determined.''

2.239

Similarly, Article 3 of the 1945 Colombian Constitution (which

reproduces the corresponding text of 1936), does not mention a
common border with Nicaragua.
2.240

In this rcspccr, it

must be kept i n mind that the San And&

Archipelago is situated approximately 360 nautical miles from the

most proximate point of the Colombiln coast and approximately 1 05

miles from the coast of Nicaragua (&d under 80 miles fmrn the Corn
islands, the Nicaraguan islands most proximate to the archipelago),
Not only was &re no need for maritime delimitation between the

two countries, but,

at

rhat time, this was simply unthinkable: the

usually accepted maximum permissible breadth of the territorial sea

was three miles, at most six (as Colombia decided in 1930~'~)
and
there was no question of a continental shelf, a concept which only

appeared in the legal sphere in 1945, and even less that of an
exciusive economic zunt.
315

See M. Whiteman, Digest of Itrrerruztional Law, Department of State,
Washington D.C., 1965, Vol. 4, p. 23.

The 82" meridian of longitude Wesr is located approximateIy 100
nauticaI miles off [he Nicaraguan coast in the direction of the Island
of San Andris and this latter island is located approximately 20

miles from the meridian whilst the other main island of the
Archipelago, the Island of Providencia, is situared 40 nautical miles

from ir. If this meridian had been intended as fixing a boundary it
would have meant that in 1930 Nicaragua and Colombia were
claiming maritime areas unauthorized and even unknown in
inremational law. And to lop ir all, this wuuId mean that these

orrtrageous daims, for the time period involved, were being
sponsored by the United States, one of the maritime nations that

most zealously defended the three nautical miles limit.
2.242

In this respect, the present case is similar- to the case concerning the
Maritime Boundary between Guinea and Guinea-Bissau. In its

unanimous Award of 14 February 1985, the Arbitral Tribunal, after
Iisting a series of trearies attr+ibutingsovereignty over islands ~~otes:

"A la connaissance du Tribunal, il n'a jamais it6
,

considkrk 2 l'kpoque qu'aucun de ces instruments ait alors
attribuk h I'un des signataires une souverainetk en mer sur
autre chose que .les eaux territoriales comrnun6rnent

adrni~es."~'~

-

R.G.D.I.P., 1985, no 2, p. 519, para. 81.
Internationnl Legal Materials, Vol. XXV, p. 251 at p. 287, para. 8 1.
The English text reads as follows:
"To the knowIedge of t h e TribunaI, it was never considered at the rime thar any
of these treary granted maritime srrvereignty to any of the signatories over
any thing except the commonIy recognized tenirorial waters."
3'6
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Consequently, the Tribunal concludes:
"tout indique q b i &~deux Brate [hFrance a le Portugal]
n'mt pas entendu dtablir une f r o n t i h maritime gentrale
entre h i s possessions de Guink. TJs ont seulement
indique, dam une +ion h la giographie complexe ct
encore ma1 connue, quelles iles appartiendraient au
Portugal. En d%utrestermes, dans le texte final de l'article
k r , dernier alinba, de cette convention [la Convention de
1886 relative h la dtlimitarion des possessions franqaises
et portngaises dans I' Afriqsrt occidentale], It mot 'Iimite'
I I ' ~pas Ie sens juridique pt$cis de f r o n t i h t mais un sens
plus ~ar~e.""'

2.244

,

This reasoning is all the rnoe compelling in the present case in that
neither the 1923 Treaty, nor the Protocol o f Exchange of

Ratifications OF 1930 indude the word Yimit", or "boundary", or
'bborder". Both instruments are clearly drafted in such a way as to
exclude any ambiguity: they simply aim at allocating islands and,

supposing they were valid, quod nan, this wetrld be their excIusive
purpose and effect.

2.245

Another Arbitral Award is particularly relevant in the present case:

the Award concerning the &limitation of the Maritime Boundary
between Guinea-Bissau and Senegal of 31 JuIy 1989. In this Award,
that the Court deemed valid by its Judgment of 12 November

{bid., para. 82.
ttrternafiunalLegal Materials, VoI. XXV, p. 25 1 at p. 288, para. 82The English text reads as folbws:
,everything indicates that these two States [France and Portugal] had no
intention of establishing a general maritime boundary between their possessions
in Guinea. In a complex and still little known geographical area, they simple
indicated which islands wwld belong to Portugal. In others words. in the Iast
paragraph of the final rext of ArricIe I of this Contmrion, [of 1886 reIarive to
the maritime boundary bemeen French and Portugal respective possessions in
the West Africa] the word "limit" does not have xhe precise legal meaning of
boundary, but n wider meaning"

71'

". .

1991?I8 the Arbi traI TribunaI was called to inte~pretan Agreement

of 26 April 1960 concerning the sea boundary between France and
Portugal. It firmly stated:

"Le Tribunal estime que I'Accord de 1960 doit 2fre
interprktk 2 la Inmiere du droit en vigueur A la date de sa
ccnclusiun. C'est nn principe genera1 bien ktabli quiun fait
juridique doit Etre apprecik h la lumikre du droit en
vigueur au moment ou il se produit, et ]'application de cet
aspect du droit intertemporel h des cas cornme celui de la
prksente esp?ce est confirm& par Ia jurisprudence en
rnarikre de druit de Ia rner." (Inremafional Law Reporrs,
1951, pp. I61 ss.; The hitematbnal and Cornpararive
Lu w Quaterly, 1952, pp. 247 ss.).

"A la lumikre de son texte et des principes de droit
intertemporel applicabIes, Ie TribunaI esfirne que I' Accord
de I960 Ire dilirnite pas 1es espaces maritimes qui
n'existaient pas B cette date, qu'on Ies appeIIe zone
kconomique exclusive, zone de p&che ou autrement. Ce
n'est, par exemple, que rrks recernment que la Cour
internationale de Justice a confirm6 que les rkgles
relarives la 'zone kconomique excIrrsivea peuvent 2tr.e
considkrkes cornme faisant pmie du druif international
genkral en Ia rnatikre (C.I.I., Recueii 1982, p. 74, Recueil
1984, p. 294, Recueil 1985, p. 33). Interpreter un accord
conclu en 1960 de m a d r e h comprendre aussi la
delimitation d'espaces comrne 'la zone kconomique
excIusive1impIiquerait unc v6itabIe modif icatiun de son
rexte et, seIon un dictum bien connu de la Conr
internationale de Justice, un tribunal est appelk a
interpriter les trait& et non pas 5 les rkviser (C.I.J.,
Recueil 1950, p. 229, Recueil 1952, p. 196, Recueil 1966,
p. 48). I1 ne s'agit pas ici de I'~volntiondu contenu, ni
meme de Ia&endue,d'un espace maritime qui aurait existi
en droir international Iorsque ]'Accord de 1960 a & t i
conclu, mais be1 et bien de I'inexistence en droit
international d'un espace maritime comme la 'zone
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ICJ Report 1991, pp. 75-76, para. 69.

...
!?&i.
: .I

2.246

". . .

%.

Similarly, the text of the 1928 Treaty must be interpreted in light of

the law prevaiIing

at the

time of its conclusion. And it would be

absurd to claim that it delimited maritime areas between rhe Paflies

such as their respective continental shelf or exclusive economic
zone, which zones simply did not legally exist at the time. Any

contrary assertion would amou'nr not to interpreting the Treaty, but to
revising it and changing legal history.

'''

i
I

R.G.D.I.P. 1990, no 1, pp. 269-270, para. 85. See also: I.C.J., Chamber,
Judgment of 1 1 September 1992, Land, Island and Maritime Frontier Dispute,
ICJ Report 1992, pp-606-607, para. 4 15.
itrtemarionafh w Report, Vol. 83, p. 45, para. 85.
The English text reads as follows:
'"The Tribunal considers that the 1960 Agreement must be interptetd
in the light of the law in force at the date of its conclusion. It is a well
established general principle that a legal event musr be assessed in the light of
the law in force at the time of its occumnee and the application of that aspect
of interternpal law to cases such as the present one is confirmed by case-law
in the mlrn of the hw ofr
k sea. (InrerndiibfiaELaw Reports, I95I, pp* 1 6 1 er
seq; The Infemationnt and Compurative h w Qualerly, 1952, pp. 247 et seq.)
In the Iight of the text, arrd of the &plicabIe principles of intertemporal
law, the TribunaI considers that the 1960 kgreern&nt does not delimit hose
maritime spaces which did not exist at the date, whether they be termed
'exclusive economic zone', 'tisheries zones' or whatever. For example, it was
only very recently that the International Coutt of Justice has confirmed that the
rules relating to the 'exclusive economic zone' can be cunsidzed as forming
part of geneml intematiomI Iaw in the matter- (laRepurrs 1982, p. 74; ICJ
Reporrs 1984, p. 2% ICJ Regorts 1985, p.33). To interpret an agreement
concluded in 1940 so as to cover also the delimitation of areas nrch as the
'exclusive economic zone' would involve a real modification of its text and, in
accordance with the well known dictum of the International Court of Justice, it
is the duty of the court to interpret treaties, not to revise them (ICJ Reports
1950, p. 229;ICJ Reports 1952, p, 196; ICJ Reports 1966, p. 48). We are not
concerned here with the Pvolution of the content, of even of the extetlt of a
maritime space which existed in international law at the time of the conciusion
of the 1%0 Agreement, bur with the actual nonexistence in international law
of a maritime spar;e such s the 'exclusive wmmic zone' at the date ofthe
conclusion of the 1960 Agreement ."

This, indeed, was not the purpose of the Nicaraguan Congress when

2.247

it conditioned its approvaI of the Treaty upon the insertion of rhe

clause then included in the Protocol of Exchange of Ratifications.
Nor was it the intent of Colombia when she accepted it. This comes

across with complete clarity in the Congressional Records of
Nicaragua and

~ I the
I

Report of the Colombian Minister of Foreign

Affairs ro his Congress as can be seen in paragraph 2.195 above.

Had the clarification made by the Nicaraguan Senate modified the
Treaty, it should have been subinitted again

to the

Colombian

Congress in conformity with its Article 11, since ir would have been a
differenr Treaty , concerning no longer the "territorial dispute"

between the Parties, but the delimitation of an area involving

thousands of square miles of their respective maritime territories - a

change which, once again, could not have been contemplated at the
time. In any case, the Treaty was nut submitted again to the

Colombian Congress, which reconfirms, if need be, that, by no

means, was the clarification of the 1930 Protocol intended to modify
or revise the 1928 Treaty. Moreover, any interpretation to the
contrary wouId be another cause of nuiIity of the ~r-eaty~"
which
wouId nor have bee11ratified in conformity with its own terms nor in
accordance with the Colombian Constitution then in force.32'The
debate in the Nicaraguan Senate as well as the assurances formally
given by Esguerra, show that both Parties were conscious of this

See Article 46 of the 1969 Vienna Convention on the Law of Treaties.
See Article 1 of Act 3 of 1910 revising the Colombian Constitution: "The
borders between the Republic and neighbouring countries can only be modified
through public treaties duly approved by both Congressional Chambers." M. A.
Pornbo et al, Cmsririiciones de ColomBia recopiladns y precedidas de urta
breve r e s e hisrdrica.
~
2 Ed. Imprenra de La Lu z, Bogcti, 19 1 I .
j20
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obligation and deliberately chose not-to submit the Treaty

Colombian ~ o n g r e -..s s . ~ ~
> ..

:.*\ ...*:'<

.
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...

to

the

'

Tn view of the ataove, the only possible conclusion is that it was not
the purpuse of either the Treaty or of the Protocol of Exchange of
Ratifications to delimit the respective maritime areas beIonging to

the Parties: the only object of the Treaty was to determine
sovereignty over the territories listed in Article I and the clarification
made in the PmmcuI of 1930 only aimed at specifying the definition

of the "an And& ArchipeIago" mentioned in said ArticIe and at

confining the territories on which Nicaragua supposedly "recognized
the full and entire sovereignty of the Republic of Colombia" to

islands, islets and reefs situated east of the 8 2 h e r i d i a n West of
Greenwich.
2.250

Since the meaning of the Treaty, interpreted in light of its context, is

clear, it is not "necessary to resort to supplementary means of

I

interpretation, such as the travaux prt5paratoires

...

or the

ci~rumstancesof its conclusion". However, as in other cases decided

by the Court, this inter'iretation can bt confirmed by recourse to such
supplementary means.i23 In this respect, the reasons for the
clarification made by the Nicaraguan Congress and the reasons why

the Government of Colombia considered it unnecessary to submit the
Treaty again to Congressional a p p v a I is worth noting. The

response of the GovernmenZ of Colombia considered I hat since the
-

-

322Seeabove, paras. 2.191-2.192,
Cf. I.C.3.. Judg~nentof 17 Dece~nber2002,Sovereign0 over P u h tlgifun
and Pubu Sipadfin, para. 53; see also: Judgments, 3 Februarjl 1994, ICJ Reflori
1994, p. 27, p d . 55 w 15 February 1995, Mwiiriase D~iimii~iiort
and
Terrironui Questions between Qatar nnd Bahrain fJurisdicrinn and
Admissibiliryl, ICY Report 1995, p. 2 1, para. 40).
"3

~Iarification"did nut aIter the text or the spirit of rhe Treaty, it did
not need to be submitted to rhe consideration of the LRgisIative

ranch."^^^
In an environment of susceptibilities and mistrust, the fact that

2.251

ArticIe I, first paragraph, of rhe Treaty only refers to the main two

Corn Islands (Great Corn Island and Little Corn Island), with no
mention of the other islands, islets and cays adjacent to the

Nicaraguan coast, while, on the contrary, it alluded to "the other
islands, islets and reefs forming part of San Andres Archipelago",
expIains rhat rhe Nicaraguan legislators, even if feeling obliged to

consen[ ro a hateful treaty, would wa~rtto prevent future surprises.

The clarification of the Nicaraguan Congress accepted by Colombia

2.252

in the exchange of ratifications as indicated above in paragraph
2.195 declar~s:''that the San Andres and Providencia ArchipeIago

mentioned in rhe first article of rhe said Treaty does not extend west

of the 82" degree of longitude west of Greenwich". Nowhere does it
impose any limitation on Nicaragua but only on the Archipelago. I n
other terms, the meridian 82" West of Greenwich estabIishes the

limit of the archipeIago itseIf - nor of its ~naritimedomain - and not
of Nicaragua.

By the same token, it will be apparent that this definition only bears

2.253

upon the Archipelago itself and has no bearing wharsoever to the
North or Sourh of the San Andrks and Providencia ArchipeIago
which at most Iies between paralieis 12" 10' and 13" 25'; that i s the

stretch between the Albuquerque Cays and the Island of Santa
Catalina. South and north of these limits, the 1928 Treaty as
321

See pragraph 2.196 above.

interpreted by the 1930 Protocol of Exchange of Ratifications is
silent and can be of no use to delimiting the respective maritime
.

'

jurisdictions of the $antes. Therefore, even if the Treaty were found
to be

valid and were found to have estabIished a maritime boundary,

which Nicaragua does not accept, the limits to the south of the

parallel of 12" 10' N and to the north of the parallel of 13" 25' N
must in any case be decided by the Court in accordance with general
lLuIesof the law ofthe sea.

Section IV

Even if the 1928 Treaty ever entered into force,
it has been terminated as a consequence of its breach by CoIonrbia

As has been shown in some details in the previous Section of the

2.254

present Chapter, Nicaragua ratified the 1928 Treaty on rhe express
condition that "the San Andres and Providcncia Archipelago
mentioned in the first Article of the said Treaty does not extend west

of the 82" degree of longitude west of Greenwich". The clarification
was introduced in the Protocol of Exchange of Rarifications of 5

May 1930. This mnsr be considered as an authentic interpretation of
the Treaty, on which both Parties agreed and which was a condition

for the ratification by the Nicaraguan ~ d n ~ r e s s . ~ ~ '
This coInrnon understanding of the meaning of the Treaty was not

2.255

challenged by Colombia until 1969 when, for the first time, she

contended that the 82" meridian, ,which was clearly intended to
circumscribe the wcstern I imit of the San Andres archipelago,

consriruted rhe mari ti~neborder between herseI f and Nicaragua in
their respective maritime areas.
This radical shift in the common interpretation of che Treaty clearly

2.256

coi~stitutesa mareria1 breach of this instmmenr.

There can be no doubt that an interpretation o f a treaty that changes

2.257

its meaning is a violation of that treaty. As Lord McNair has noted:
325

See above, para. 2.195.

.

I
;

"The performance of treaties is subject to air over-riding
obligation of mutual good faith. This obligation is also
operative in thz-yhere of the interpretation of-treaties,
and it would be a ti'each of this bbligation for a party to
make use of an ambiguity jn order to put forward an
interpretation which it was h w n to the negotiators of
rhe treaty not to be the intenlion of the
2.258

It must also be admitted that a whimsical and self-serving

interpretation of a fundamental clause, which radically changes the
intention of the contming parties, constitutes a material breach of
hdocument This is indeed the case here: admitting hat the Treaty

entered into force, q d non, this interpretation by Colombia several
decades

later, regarding the object and purpose of this instrument,

twisted the meaning of the Treaty, that was aimed at resolving the

"territorial conflict pending berween'ythe Parties and made it a too1
to

revive that dispute. In effect, this Colombian interpretation in

practice means that the Nicaraguan Atlantic Coast, the Nicaraguan

mvereignty over which was "acknowIedged" by Coiambia, is a mast
with Iimited maritime spaces. This sIeight of hand makes the

immense continental shelf shared by Colombia and Nicaragua
suddenly belong to Colombia. In cefiain areas the 82' meridian runs
as close as 70 mil- from the: Nicaraguan Coast whilst it is Iucated
over 58tl miles from tk Colombian cwst. Figure VII gives a good

indication of the division of maritime areas that has been imposed by

Colombia on Nicaragua since she "discovered" in 1969, that 40
years earlier

-

anticipating by half a century the United Nations

Convention on the Law of the Sea of I982

- she had

"delimited"

with Nicaragua the maritime areas authorized by the 1982

-
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The b

w of Treaties, Clarendon Press, Oxford. 196 1,

p. 465.

Convenrion. Colombia's interpretation of this Treaty is as far f ~ a n ~

being piausibIe as it is from being a good faith interpretation.
2.259

Such an eccentric interpretation aims at converting a purely "insular"

provision of a territorial treaty, dcfining the maximal extent of fhe
ArchipeIago of San Andrks, into a treaty drawing a 250 nanticaI miIe

maritime boundary line and dividing thousands of square miles of
maritime areas.
2.260

Moreover, it must be kept in mind that this interpretation has not
been a theoretical exercise, bur rathw that Colombia, ail by herseIf,

decided that this was the interpretation of the treaty and imposed a

blockade to prevent Nicaragua from making use of her waters and
continental shelf east of meridian 82. This has represented an

enormous loss of resources for Nicaragua, as we11 as a loss of
potential development for the inhabitants of Nicaragua's Atlantic
coast. For this reason Nicaragua, in paragraph 9 of the application,

reserved her rights to claim compensation.

This reservation is

maintained in this Memorial.

2.261

This material breach fulfils the conditions according to which

Nicaragua had the right to terminate the Treaty in accordance with
Article 60 of the 1969 Vienna Corlvention on the Law ofTrearies:
"1.A n~ateriaIbreach of a bilateral treaty by one of the

parties entitles the other to invoke the breach as a
ground for terminating the treaty or suspending its
operation in whole or in part.

"3. A material breach of a treaty, for the purposes of this

article, consists in:

"a)

a repudiation of the treaty not

by the

present Convention; or
.'?;?

"b)

2.262

,.

-

.

the violation of a provision essential to the
accornplishrnerlt of the object or purpose of the
treaty".

This provision is a pure codification of a customary norm as the

Court has acknowledged on several occasions.""

Nicaragua had made k~rownthat her acceptance of the Treaty was
dependent on the interpretation then farmaIIy accepted by Colombia,

according to which "the San Andrks and Providencia Archipelago
mentioned in the first Article of the said Treaty does not extend west
of the ~2~ degree of longitude west of Greenwich". In aaordanoe

with the ordinary meaning of these terms, the scope of the Treaty
was thus clearly limited to defining the extreme extension to the
West of the archipelago, without any intention of delimiting the

r e s p t i v e maritime a r a s on which the Parties may claim
jurisdiction. By complete1y shifting this interpretation, Colombia has

clearly breached "a provision essential to the accomplishmenr of rhe

object or purpose of the treaty", ,nil the condition itself subject to
which Nicaragua had ratified the Treaty.

See e.8.: Adviwrjr Opinion, 2 1 June 1971, h g n i Cmsapenccsfor S~ntesof
the Continued Presence of Sop& Africa in Namibia { S H A WESTAfrica)
notwithstanding Security Council Resolution 276 (19701, ICJ Reports 1971, p,
47; Judgments, 2 February 1973, Fisheries Jurisdiction (United Kingdom v.
Iceland), Jurisdicsiun of the Courf, ICJ Report 1973, p. 18 or 25 September
1997, GubCikovo-Nagymuros Project, ZCJ Report I 997, p. 38, para, 46 and p.

62, para. 99.

PART 11
M A r n I M E DELIMITATION

CHAPTER

m

MARITIME DELIMITATION

I. Introduction
3.1

The present part of the Memorial wiIl assess the delimitation of

maritime boundaries between Nicaragua and Colombia, in the light

of the outcome of the determination of sovereignty to be made by the
Court. A number- of possibiIiries can be envisaged in this respect.

The Court can make a determinarion that aII of the San Andres and

Providencia group is Nicaraguan or Colombian. Apart from thar, the
Court may aIso determine that the islands referred to in Article I,

paragraph 1, of the 1928 Treaty are Colombian and that the other
features not included in this Treaty are Nicaraguan. The fact that the

outcome of the territorial dispute is not known makes it necessary to
address these and other possible outcomes and this will be done in
the relevant section below.
3.2

As a necessary first step, the nature of the deIimiration requested,

and the applicable law, wiII be examined.

11. The Delimitation Requested and the AppIicabIe Law

3.3

In the Application the Republic of Nicaragua requested the Court:

"Second, in the light of the determinations concerning
titIe requested above, the Cour-t is asked further to
determine the course of the single maririme boundary

between the areas of continental shelf and exclusive
economic zone appertaining respectively to Nicaragua
and Colombia, in accordance with equitable principles
and relevant ciriurnstances recognised by genera1
inrernarional law as appIicabIe to. such a delimitation of a
,

single maritime boundary."
3.4

The presenr proceedings are essentiaIIy similar to the Gulfof Maine
case. In that case it was held that, aIthorrgh both the Parties were

parties to the Continental Shelf Convention, the provisions of Article
6 of the Convention were not applicable to a case involving a single

maritime boundary. In the present case, Nicaragua is not a party to
the Convention on the Continental Shelf in any event, but ratified the

Law of the Sea Convention on 3 May 2000. Conversely, Colombia

is a parzy to the Continental SheIf Convenrion, but is not a party to
the Law of the Sea Convention. In any case the logic appIied by the

Chamber in the Gr@ of Maine case is relevant in the circumstances

of the present case.

In the result, the Chamber in effect applied the general principles of
maritime delimitation. The key passages in the Judgment are as
follows:

"156. The Chamber may [herefore begin by taking into
consideration, without its approach being influenced by

predekrrnined preferences, rhe crireria and especiaIIy the
practica1 methods that may theoretically be appIied to
determining the corrrse of the single maritime boundary
between the United States and Canada in the Gulf of
Maine and in the adjacent outer area. It will then be fur
the Chamber to select, from this range of possibilities, the
criteria that it regards as the most equitable for the task to
be performed in the present case, and the method of
combination of practical methods whose application will
best permit of their concrete implementation.

.,
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..'
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'157. There has been i . n ~ . ~ ~ y ~ a rdefinition
n a t i ~ of the
equitable crireria that ma4 be taken into consideration for
an international maritime delimitation, and this would in
any event be difficult a!priori, because of their highly
variable adaptability to different concrete situations.
Codification efforts have left this field untouched. Such
criteria have howevir been mentioned in the arguments
advanced by the parties in cases concerning the
deterrnina~ionof continental sheIf boundaries and in the
judicial or. arbit121decisions in those cases. There is, fur
exarnpIe, the criterion expressed by the classic formula
that the land dominates the sea: the criterion advocating,
in cases where I
special circnrnsrances require
correction thereof, the equal division of the areas of
overlap of the maritime and submarine zones
appertaining to the respective coasts of neighbouring
States; the criterion that, whenever possible, the seaward
extension of a State's coast should not encroach upon
areas that are too close to the coast of another State; the
criterion of prevenring, as far as possible, any cut-off of
the seaward projection of the coast or. of part of the coast
of either of the States concerned; and the criterion
whereby, in ceriain circrrmstances, the appropriate
consequences may be drawn from any inequalities in the
extent of the coasts of two States into the same area of
delimitation.""'
..._I

~ 2 & : : ~='#a
~

3.6

I

Of particular interest is the link which the Chamber saw between the

modalities of the applicable law and the general approach to the
delimitation process. ; A s the Chamber observed in the two most
significant paragraphs of the Judgment:
"194. In reality, a deIirnitation by a single line, such as
that which has to be carried out in the present case, i-e., a
delimitation which has to apply at one a~rdthe same time
to the continental shelf and to the superjacent water
column can onlv be carried out by the application of a
criterion, or combination of criteria, which does not give

preferential treatment to one of these two obiects to the
detriment of the other, and at the same time is such as to
be eauaIIv suitable ro the division of either of them. In
rhat regard, moreover-, it can be foreseen that with the
gradual adoption by the majority of maritime States of an
excIusive economi? zone and, consequently, an
increasingly general demand for singIe delimitation, so as
to avoid as far as possible the disadvantages inherent in a
plurality of separate delimitations, preference will
henceforth inevitably be given to criteria that, because of
their more neutral character, are best suited for use in a
multi-purpose delimi tation.
'195. To return to the immediate concerns of the
Chamber, it is accordingly, towards an application to the
present case of criteria more especiaIIy derived from
geography that it feeIs bound ro turn. What is here
understood by geography is of course mainly the
geography of coasts, which has primarily a physicaI
aspect, to which may be added, in second place, a
political aspect. Within this framework, it is inevitable
that the Chamber's basic choice should favour a criterion
long held to be as equitable as it is simple, namely that in
principle, while having regard to the special
circumstances of the case, one should aim at an equal
division of areas where the maritime projections of the
coasts of the States between which delimitation is to be
effected converge and cverIap. (emphasis added)."329

In rhe Case Concerning Maritime Delimitatiutz and Territorial

3.7

Questions Between Qutar and Bahrain the Court adopted the same

approach and expressly invoked the Gulfof Maine case, quoting

from paragraph 194 of the Judgment: see the Judgment in Qatar v.
Bahrain, paragraphs 167-173, at paragraph 173.

The same

1nethodoIogy was adopted by the Court in the Case Concerning he

Land and Maritime Bouncla~:ybe&en

Cameroi7lm and Nigeria, and

paragraph 194 of the Gug of Maine Judgmenr was once again
329

I. C.J. Reports 1984, p.327.
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paragraphs 285-287,
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The type of delimitation re$iested in the present proceedings is
essentially the same as that requested in the Guy of Mahe case and
:;L;,

:;;...

,

the applicable law is similar. The appropriate methodology will be
applied in drre course, but it is necessary at this stage to establish the

general geographica1 framework for the maritime delimitarion.

Ill. The General Geographical Framework

3.9

The general geographical framework for the maritime delimitation
between Nicaragua and Colombia is formed by the southwestern part

of the Caribbean Sea. The coasts of Nicaragua, Costa Rica, Panama,
Colornbia. and Jamaica surround this part of the Caribbean Sea. The
part of the Caribbean coast of Colombia starting from the terminal
point of its land boundary with Panama generally runs in a

northeasterly direction.

The coast o f Nicaragua runs on an

essentially north-south axis.
3-10

There are a number of islands located in the southwestern part of the
Caribbean Sea. Most of these islands are situated off the mainland
coast of Nicaragua. To the north the most important island group is

formed by ttte C a p s Miskitos. The main island of this group,

Miskito Cay, has a total area of 8 square nautical miles. Funher to

the south there is another group of islands under the sovereignty of
Nicaragua. Of these islands, the Corn (Maiz) Islands are placed
Furthest seaward, at 32 to 36 nautical miles from the Nicaraguan

mainland coast. The Corn Islands, consisting of Big Corn Island and
Little Corn Idand, are rhe most sigrrificant of these islands. Fu~ther
seaward are the isIands af San Andres and Providencia.

3.1 1

The isIands of San Andres and Providencia are located much nearer
to the Nicaraguan mainland coast than to that of Colombia. The

distance between the Nicaraguan mainland coast and the islands of
San Andres and Providencia is about 105 and 125 nautical miles
respectively.

As a result, the exclusive economic zone and

continental shelf of rhe mainIand coast of Nicaragua surrounds and
extends beyond the islands.

As a cpnsequence [he relationship

between the mainland coasts of Nicaragua and rhe islands cannot be
characterized as merely opposite. The maritime zones generated by
the mainland coast of Nicaragua and the islands not only meet and

overlap between these two coasts, but also extend beyond one of the
coasts which face each other. In this sense the relationship between

the mainland coast of Nicaragua and that of the islands of San
A~rdresand Providencia is simiIar to that between rhe mainland coast

of France and the Channel IsIa~~ds
in the Anglo-Frerrch Cunfirrenful
Shelf case.
3.12

On the other hand, the distances between the islands of San Andres
and Providencia and the mainland coast of Colombia are respectively
385 and 384 nautical miles. This makes the relationship between

these coasts one of oppositeness as the exclusive economic zones of
the isIands and the CqIon~biancoast only overlap to the east of the

islands.
3.13

An additionaI feature of rhe geography consists of a number of
features situated either to the east'of San Andres and Providencia

t

(Runcador) or further to the north (Quitasuefio and Serrana) or in the

vicinity of rhe Nicaraguan Rise (Serranilla and Bajo Nuevo). These
-4rS
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features and their ramifications form the subject of separate analysis
below in Section XI of this Chapter.

IV. The Delimitation Area
3.14

The judicial authorities always insist that the choice of the pertinent

method of delimitation 'is essentially dependent upon geography' :
see the Judgment in the Gulf of Maine case, Z.C.J. Reports 1984,

p+93,paragraph 21 6. In the present case the delimitation area is a
legal concept, but invoIves elernenrs of borh physical and poIit icaI
geography: see the G ~ t fqf Maine case, ibid. pages 272-273,
paragraph 4 1 and page 327, paragraph 195.
3.1 5

The coasts defining the delimitation area (see NM Volume I, Figure
I) for present purposes are as follows:

I

(a)

the mainland coast of Nicaragua from the
terminus of tl~eIand boundary with Honduras
(in the north) to the terminus of the Iand

boundary with Costa Rica (in the south).

(b)

The mainland coast of Colombia opposite the
coast of Nicaragua, and fronting on the same

maritime areas.

3.16

This assessment is not substantiaIIy affected by rhe question whether

San Andres and its dependencies are detelLrnintdto be Nicaraguan or

Colombian. As Nicaragua will explain in due course, even if, for the
sake of argument, the San Andres group were derermined ro be
Colombian, rhe consequences of such a determination wouId not
affect the essential geographicid ~Iationshi
p of the maidand coasts

of the Parties.

3.17

Nor is the assessment affected by the presence of claims by third
States: see Nicaraguan Memorial Volume I Figure TI. For present

purposes the coastaI relationship of the parties must be assessed
independently of third srate claims.

It is to be recalled that the

incidence, to the south of Malta, of cIaims by Italy, in the
Liby&ita

case, did not inhibit the Court from determining which

of the coasts of Libya were opposite Malta and therefore constituted

relevant coasts for the purposes of delimitation: see the Judgment in
the LibydMalsa case: I.C.J. Reports 1985, gages 49-50, paragraph

68:

"Within the bounds set by the Court having renard to the
existence of claims of third States, explained above, no
question arises of any limit, set by those claims, to the
relevant coasts of Malta to be taken into consideration.
On the Libyan side, Ras Ajdir, the tenninus of the
frontier with Tunisia, must clearly be the starting point;
the meridian 15" IO'E which has been found by rhe Court
to define the Iimits of rhe area in which the Judgment can
operate crosses the coast of Libya not far from Ras
Zamq, which is regarded by Libya as the Iimir of the
exrent of its relevant coast. If the coasts of MaIta and the
coast of Libya from Ras Ajdir to Ras Zarruq are
compared, it is evident that there is a considerable
disparity between the lengths, to a degree which, in the
view of the Court, constitutes a relevant circumstance
which should be reflected in the drawing of the
delimitation line. The coast of Libya from Ras Ajdir to
Ras Zarruq, measured FoIIowing its general direction, is

I 9 2 mi1e.s long, and tIie &st of Ma]& from Ras i1Wardija ro Delimara Point, following srraight baselines
but excIuding thejs!<t of FiIfla+.is 24 miles long. Jn rhe
view of the Court, this difference is so great as to justify
the adjustment of the median line so as to attribute a
larger shelf area to Libya: the degree of such adjustment
does not depend upon a mathematical operation and
remains to be examined." (emphasis added).
3. I8

The mass of Nicaragrra and Colombia are essenziaIIy opposite: see
Nicaraguan Memorial Volume I. Figure I.

However. it is not

rrecwry, for legal ptlrpoes, that coasts shonM be precisely pa~aIIeI

or 'directly' opposite. The position was exp1aine-d by the Chamber
in the Gulf of Maine case in terms of a relationship of 'frontal

opposition'. In the words of the Chamber:

"But in p u ring
~ forward its prwposak for h e delimitation,
Canada has failed to take account of the fact that, as one
moves away from the international boundary terminus,
and approaches the ourer openings of the Gulf, the
geographical sittration changes radically from that
descrikd in the previous paragraph. The quasi-rightangle lateral adjacency relationship between part of the
Nova Scotia co&,
and especially between their
extension across the opening of the Bay of Fundy and
Grand Manan Island, and the Maine coasts, gives way to
a frontal opposition relationshia between the remaining
coas~sof Nova Scotia and those of Massachusetts which
now face them. 3:is this new relationship fiat is the most
characrerist!~feature of the objective situation in the
context of which the delimitation is being effected.
Moreover, when the geoglaaphicalchar;icteristics of the
deIimiration area were described it was shown that the
relationship between the lines that can be drawn, between
the elbow of Cape Cod and Cape Ann (on the United
States side), and between Cape Sable and Brier Island (on
the Canadian side), is one of marked quasi-parallelism.
In this situation, even a delimitation line on the basis of
the equidistmce method would have to be drawn taking

into account the change in the geographical situation,
which Canada did not do when it was necessary. In any
event what had to be avoided was to draw, the whole way
to the opening of the Gulf, a diagonaI Iine dominated
soIeIy by the reIationship between Maine and Nova
Scctia, even where the relationship between
Massachusetts and Nova Scot ia should have
predominated"'3! (emphasis added)

Both in the passage quoted and in later passages the Chamber used

3.19

the description of the 'quasi-parallelism' of the t w o coasts: see ibid.
pages 333-334, paragraph 216; and see aIsu page 331, paragraph
206.

The reIarionship of the coasts of rhe Parties is of par-ticuIar

3.20

significance, as the Chamber explained in the Gulf of Maine case:

"The Chamber has already considered this aspect in
Section VI, paragraphs 188-1 89, in commenting on the
delimiration Iine proposed by Canada. Ir then expressed
its disagreement precisely in relation to the fact t h a ~the
Party in question had proposed a delimitation that faiIed
ro rake account of the fact thar a change in the
geographical perspective of the Gulf is to be ~ r c t t e dat a
certain point. Giverr the importance of this aspect, the
Chamber considers that it will here be apposite, by way
of reminder, to repeat its observation that it is only in the
northeastern sector of . the Gulf that the prevailing
relationship of the coasts of the United States and Canada
is part of lateral adjacency as between part of the coast of
Maine and part of the Nova Scotian coast. in the sectw
closest to the closi~rgIine, the prevailing ~~Iationship
is,
on rhe contrary, one of opposireness as betwee11 the
facing stretches of the Nova Scotian and Massachusetts
coasts. Accordingly, in the first sector, geography i tseIf
demands that, whatever the practicaI method selected, the
330

I. C.J. Reports 1984,p.325, para: 189.
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boundary should be a 1&f&ra1deIi~nirationIine. In the
second, it is once again geography which res scribes that
the deIirnirarion- Iine should .rather+ be a median Iine
(whether strict or corrected remains to be determined) fur
delimitation as between opposite coasts, and it is
moreover ~eonraphyyet again which requires that this
line, given the almost perfect parallelism of the two
facing coasts involved, should also follow a direction
practically parallel to their^"^". (emphasis added)

The delimitation area in the present case consisrs of the figure shown

3.2 1

in Nicaraguan Memorial VoIume I, Figure I. If can be seen tIlat the
frontal opposition between Nicaragua and Colombia consists of

coasts which are not parallel, but which are nonetheless opposite
rather than adjacent. In the TunisidLibya case the Court, in relation
to the second sector of the boundary, adopted the position that the
criterion was the predominant relationship of the coasts: see I. C.J.
Repurrs 1982, page 88, paragraph 126.

In the present case the

predominant relationship is one of oppositeness.

In conclusion, the following passage from the Judgment in the North

3.22

Sea cases continues to be relevant:

"Before going further it will be convenient to deal briefly
with two subsidiary matters. Most of the difficulties felt
in the Inremational Law Commission related, as here, to
the case of the IateraI boundary berween adjacent States.
Less difficulry was felt over that of the median Iine
boundary between opposite States, aIthongh it too is an
equidistance Iine. Fur this there seems to the Court to be
good reason. The continental shelf area off, and dividing,
opposite States, can be claimed by each of them to be a
natural prolongation of its territory. These prolongations
meet and overlap, and can therefore only be delimited by
3"

1.C.J. Reporf 1984, p. 331, para. 205.
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means of a median line; and, ignoring the presence of
islets, rocks and minor coastal projections, the
dispr.uportionalIy distorting effecr of which can be
eIirninated by other means, such a line must effect an
equal division of the particular area involved. If there is a
third State on one of the coasts concerned, the area of
rnutnaI naturaI prolongarion with that of the same or
another opposite State will be a separate and distinct one,
to be treated in the same way. This type o f case is
therefore different from that of laterally adjacent States
on the same coast with no immediately opposite coast in
front of it, and does not give rise to the same kind of
problem - a conclusion which also finds some
confirmation in the difference af Ianguage to be observed
in the two paragraphs of Article 6 of the Geneva
Convention (reproduced in paragraph 26 above) as
respects recourse in the one case to median lines and in
the other to IateraI equidisrance Iines, in the eve111of

absence of

As the distinguished Court of Arbitration in the Anglo-French
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Continental Shew case pointed out, these observations are generally
.

.

applicable: Infetnationaf t a w Reporis, Volume 54, pages 61-62,
paragraphs 85-86. TIlus the principles set forth by the Court in rhe

passage from the Judgment in the North Sea

cases

appIy

appropriarely to the geographical situatioil in the south-western
Caribbean.
The circumstances relating to San Andres and Providencia will be

3.24

examined separately in due course.
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I.C.J. Reports 1969, pp. 36-37, para. 57.
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V. The Relevant ~e~isl'Btion
and Claims of Nicaragua
3-25
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I.

I n her Application, N~caraguastates the position thus:

"Since 1945 general international law has developed in
such a way as to encompass sovereign rights to explore
and expIoit the resources of the continental shelf together
with rights to an exclusive economic zone two hundred
miles in hradtb. The provisions of the 1982 Law of the
Sea Convention have ~cugnisedand confirmed these
IegaI interns ofcoastaI States,
I n conformity with these devetopments, the Nicaraguan
Constitution as early as 1948 affirmed that the national
territory included the continental platforms on both the

,

Atlantic and Pacific Oceans. The Decrees of 1958
relating to the exploitation of natural resources and to the
explosarion and exploitation of petroleum made it clear
that the resources of the continental shelf belonged to
Nicaragua. In 1965 Nicardgua d e c l n ~ dn "nahnal
fishing mne" of XI0 nauticaI miles seaward on both the
Pacific and AtIantic Oceans."
3.26

Nicaragua ratified the Law of the Sea Convention on 3 May 2000,
that is, prior to the filing of the Application on 6 December 2001.

3-27

Upon ratificarion the following declaration was made:
"In accordance with article 310 of the United Nations
Convention on the Law of the Sea, the Government of
Nicaragua hereby declares:

consider itself bound by any of the
declarations or statements, however phrased or named,
made by other States when signing, accepting, ratifying
or acceding to the Convention and that it reserves the
right to state its position on any of those declarations or
statement at any time.
].That it does not

2. That ratification of the Convention does rut imply

recognition or acceptance of any territorial cIairn made by
a Srate party lo the Convention, nor automaric ~wogniticn
of any land or sea border.
In accordance with articIe 287, paragraph I, of the
Convention, Nicaragua hereby declares that it accepts
only recourse to the ~nternationalCourt of Justice as a
means of the settlement of disputes concerning the
interpretation or application of the Convention.
Nicaragua hereby declares chat it accepts only recourse to
the International Court of Justice as a means For the
setrIernent of the categories of disputes set forth in
subparagraphs (a), (b) and ( c ) of paragraph I of a17icIe
298 of the Convention."
In accordance with the provisions of the Law of the Sea Convention

3.28

and, in so far as relevant, the principles of general international law,
Nicaragua claims a single maritime boundary based upon the median
line dividing the areas where the coastal projections of Nicaragua
and Colombia converge and overlap.
Over. a

3.29

long

period

Nicaraguan

legislation

has

reflected

deveIopments in the law of the sea, and, in particular, those reIaring
to the exploitation of the resources of the continental shelf. The
Decrees of 1958 relating to the exploitation of natural resources and
to the exploration and exploitation of petroleum made it clear that

the resources of the continental shelf belonged to Nicaragua: see the
Decree No. 3 I 6 of 12 March 1958 (General Act on the Exploiration

of Natural Resources), and Decree No. 372 of 2 December I958

(Special Act on the Exploration and Exploita~ionof ~etroleurn).'~~
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See N M Vol. TI, Annexes 63 and 64.
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I n 1965 Nicaragua declared a' 'national fishing zone' of 200 narrtica1

3.30

miles on both the Atlantic and Pacific coasts: see Decree No. 1L of 5
. .,.,--1 u:.:

$;.:?

b

April 1965 deljrn~tingthe national fishing zone of 200 nautical
rni~es."~
j

3.3 1

In 1979 Nicaragua adopted Act No. 205, which provided, in material
part, as follows:

Artide 1
"The continenfa1 shelf of Nicaragua, throughout its
extension, is an integraI pan and a natur-a1prolongation of

national territory, and is accordingly for alI purposes
subject to the sovereignty of the Nicaraguan nation.
Article 2

'The sovereignty a ~ r djurisdiction of Nicaragua over the
sea adjacent to its seacoasts shall extend up to 200
nautical miles.
Article 3

'The sovereignty and national jurisdiction exercised over
the continenla1 s h d f and the adjacent sea shall extend to
the airspace and a11 the islands, cays, banks, reefs and
other geugr-aphical features situated within the limits
determined in the foregoing articles, whether these are on
the surface of the waters or submerged, or are elevations
rising from the continental shelf.

'A11 the minerals and natural resources wirhin these areas
of sovereig~ltyarrd jurisdiction belong to the Nicaraguan
nation and are independent of the actual or nominal
occupation by Nicaragua of the areas, as determined
above.

'Rights far the purpose of expIoring and exploiting.
utiIizing and managing the minerals and natural resources
334

See NM Vol. II, Annex 65

sl~allbeIong excIusiveIy to Nicaragua wirhotrt prejudice
to the rights and obligations contracted under.
international treaties or convenrions.
Abrogation
Article 6

'The present Act abro ares a11 previous provisions which
are in conflict with it."5 3 s
On 5 March 2002 the above Act of 1979 was supplanted by Law No.

3.32

420~"jrhe provisior~sof which foIlow:
LA GACETA
DIARIO OFFICIAL
Managua, D.N., Friday 22 March 2002, No.57

Law No. 420

(.--I
LAW O N MARITIME AREAS OF NICARAGUA

Art. l The maritime areas of Nicaragua include all zones
currently allowed by International Law.
Art2 The n-raririrne areas of Nicaragua correspond ro

those referred 10 in Inten~ationaILaw as:

1
2
3
4

5

The Territorial Sea;
The Interior Waters;
The Contiguous Zone;
The Exclusive Economic Zone;
The Continenla1 Shelf

Act NO. 205 of 19 December 1979 Relating to the Continental Shelf and
TerritoriaI Sea. See NM Vol. 11, Annex 66.
I3%c NM VoI. 11, Annex 67.
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Ar-t.3 The breadth of thk Territorial Sea is 12 marine

miles, measured from the straight base line or low tide
established along the length of the coasts.
ArtA The state exercises sovereignty i ~ rmaritime areas
known as the Interior Maritime Waters that are Iocrtred
between the coasts and the Nicaraguan tenitoriaI sea.

Art.5 The Nicaraguan Contiguous Zone extends 24
marine miles from the base lines from which the breadth
of the territorial sea is measured, in accordance with this
Law and its regulations.
Art.6 In the Contiguous Zone to the territoria1 sea, rhe
State shaII exercise the control and supervision measures

necessary to:
1
Prevent the violation of the laws and
regutations related to customs, criminal law, tax law,
immigration o r healrh in its territory, in its interior
maritime warers, or in its territoria1 sea.
2
Punish the violation of rhese Iaws and
regulations committed in its territory, in interior maritime
waters or territorial sea.

3
Prevent the unauthorized removal of
archeoIogicaI or historical objects found in its territory, in
irs interior maritime waters or territorial sea.
Art.7 The Exclusive Economic Zone of the Republic of
Nicaragua extends 200 marine miles from the base line
from which the territorial sea is measured.
Art.8 The Continental Shelf of Nicaragua covers the

bed and subsoiI of the submarine areas that extend
beyond irs ter.ritorial sea as an extensio~rand naturaI
projection of its territory under the sea to the minimum
distance of 200 marine miles and a maximum of 350
marine miles, as recognized by International Law.

Art.9 In processes of maritime delimitation, the interests
of the Nation shaII be upheld, in agreement with the
provisions of Tnrernarional Law.

Art. I0 This Law repeals any other law that opposes it.

Art. I I This Law shall enter into effect upon

its

publication in La Gaceta, Diario Official.

V L The ReIevant Legidation and CIaims of Colombia
3.33

In 1978, on the basis of Law No.10, Colombia established a twelvemile territorial sea, a two-hundred mile economic zone and an

undefined continental shelf. The material provisions are as fuIIows:
"Establishing mIes concerning the territorial sea, the
exclusive economic zone and the continental shelf, and
regulating other matters.

Article 1. The territorial sea of the Colombian nation,
over which the latter exercises fuII sovereignty, shaII
extend beyond its mainland and isla~rd rerritory and
irrtcrnal waters to a distance of 12 nautical rniIes or 22
kilometres, 224 metres.
National sovereignty shall also extend to the space over
the territorial sea as well as to its bed and subsoil.

Article 2. Ships of all States shall enjoy the right of
i~rnocentpassage through t h e territoria1 sea, in accordance
with rhe rules of inkrnationa1 law.
Article 3. The outer limit of the territorial sea shall be
constituted by a line every point of which is 12 nautical
miles from the nearest point of the baseline referred to in
the nexr articIe.

Article 7. An exclusive economic zone shall be
established adjacent to the territorial sea; the zone shall
extend to an outer limit of 200 nautical miles measured

from the baselines from. which the breadth of the
territorial sea is measured.
,

,, - , $ ' ,

-

Article 8. In the zone established by the preceding article,
the Colombian nation shall exercise sovereign righ~sfor
the purpose of expIoring, exploiting, conserving and
managing the Iiving and nun-living nabraI resources of
the sea-bed, the subsoil arrd the superjocent waters; it
shall also have exclusive jurisdiction for scientific
research and the preservation of the marine environment.
Article 9.In pursuance of this Act, the Government shall
identify thc Iines referred to in the preceding arricIes
relating to its continental te~~itory,
the archipelago of San
Andrks and Pruvidencia, and other- isIand territories; the
said lines shall be published in the official maritime
charts in accordance with the relevant international rules.
Article 10. National sovereignty shall extend to the
continenta1 sheIF for the purposes of explorirrg and
exploiting its natural resources.

3.34

In 1984 Colombia pr.ornuIgated the straight baseIincs Decree: Decree
No. 1436 of 13 June 1984, in accar.dance with Article 9 of Law Nu.
10 of 1978 (see above para. 3.33). As the Court will recall, straight

baselines and the concomitant basepoints are not necessarily to be
given effect in the context of a delimitation in accordance with

equitable principles: see the Libya/Mai~ncase, I.C.J. Reporrs f 983,
page 48, paragraph 64; infra, paragraph 3.55.

3.35

In any event, the legal validity of the Colombian system is open to
serious challenge. I n the conclusion to its analysis of the legislation
rhe Bureau of InreIIigence and Research of the United States

Department of State observes that:

"With the exception of severaI select areas, straight
baselines do not appear -to bc appropriate for the
CoIombian coastline. There are very few islands off
either coast; those in the Pacific are mostly islands
associated with the river deltas. Except for several bays,
the coastline along both coasts is relatively smooth. And,
in most areas, the changes in coastal directions do not
create deep irrdentati~ns."~"

Colombia signed the Law of the Sea Convention on 10 December

3.36

1982, but has not ratified the instrument.

VlI. The Delimitation Between the Mainland Coasts of Nicaragua

and Colombia

In approaching the central question of delimitation between the

3.37

mainland coasts of Nicaragua and Colombia, the first reference must
be to the Application of Nicaragua, which requests the Court "to

dearmine the course of the single maritime boundary between the
areas of continenla1 shelf and exclusive economic zone appertaining,

respectively to Nicaragua and Colombia ..." The Application refers
to the principles of general international law as the applicable law in
such a case, and these principles include the general principIes of

maritime delimiration relating to cases involving singIe maritime

boundaries.
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Department of Stare, Bureau of Intelligence and Resmrch, Limirs in {heSeas,

No. 103, p.6.

. ..'.

B. THEPRINCIPLEOF EQUAL
DIGISION OF THE AREASOF CONVERGENCE
3.38

In the geographical'ci~kumstances-~theappiicabie criterion is the
principle of equal division. This criterion was confirmed by the
Chamber of the Court in the Gulf of Maine case. The two most

relevant passages are as follows:

(i) 'To raeturn to the immediate concerns of the Chamber, it
is, accordingly, towards an application to the present case
of criteria more especially derived from geography that it
feels bound to turn. What is here understood by
geography is of course mainly the geography of coasts,
which has primarily a physical aspect, to which may be
added, in the second place, a political aspect. Within this
framework, ir is inevitable that rhe Chamber's basic
choice shonId favour a crirerion long held to be as
eauirabIe as if is sirnpIe, nrtrneIv that in principle, while
havine renard to the speciaI circumstances of the case,
one should aim at an equal division of areas where the
maritime proiections of the coasts of the States between
which delimitation is to be effected converge and
overlap."738(emphasis added).

(ii) "At this point, accordingly, the, Chamber finds that it
must finalIv confirm its choice, which is tu take as its
starting point the above-mentioned criterion of the
division - in principle, equal division - of the areas of
convergence and uverIapping of the maritime ~~+oiections
of the coastlines of the States concerned in The delimiration. a
criterion which need onlv be stated to be seen as
intrinsically equitable. However, in the Chamber's view,
the adoption o f this starting point must be combined with
the parallel adoption of the appropriate auxiliary criteria
insofar as it is apparent: that this combination is
necessi tared by the relevant circumstances of the areas
concerned, and provided they are rlsed only to the exte~~r
acrrraIIy dicrated by this necessity. By this approrrch the
338 I.C.J. Reporfs 1984, p.327,

para. 395.

Chamber seeks to ensure the most correct application in
the present case of the fundamental mIe of intematiana1
law applicabIe, which requires that any rnariti me
delimitation detween States should be carried our i n
accordance with criteria that are equitable and are found
more specificaIIy to be so in relation to the parricuIar
aspects of the case under consideration.""' (emphasis
supplied)

The principle of equal division is also formulated in various other

3.39

sections of the Judgment of the Chamber: see also pages 300-301,

paragraph 115; pages 33 1-332, paragraph 209; page 334, paragraph
217; and page 339, paragraph 228.
The principle of equal division was also confirmed in the context of

3.40

continental shelf delimitation by the Court in the Libyu/Multa case:

I.C.J. Reports 1985, page 47, paragraph 62.

And the general

principles were affirmed by the Court once again in the Jm Mayen

case, where the Court summarized the position as foIIows:

"Judicial decisions on the basis of the customary law
governing continental shelf delimitation between opposite
coasts have likewise regarded the median line as a
provisional line that may then be adjusted or shifted in
order to ensure an equitable result. The Court, in the
Judgment in the case concerning 'the Coarinentaf Shelf
{Libyan Arab Jamohiriya/Ucilraf already referred to
(paragraph 46 above), in which it took particular account
of [he Judgment in the North Sea Conrinenral Shelf cases,
said:
"The Court has itself noted that the equitable nature of the
equidistance method is particularly pronounced in cases
were delimitation has to be effected between States with
opposite coasts". (I.C.J. Reports 1985, p.47, para.62)
3 39

!bid., p.3228. para. 197.
206

.

.!

Tt then went on to cite the passage in the Judgment in the
North Sea Continental Shelf cases .where the Court stated
that the continental 'shelf off; and dividing, opposite
Srates "can ... only be delimited by means of a median
Iine" (1.C.J. Reports 1969, p.36, para. 57; see aIso p.37,
para. 58). The Judgment in the LibydMaira case then

continues:
"But it is in fact a delimitation exclusively between
opposite coasts that the Court is, for the first time, asked
to deaI with. It is clear that, in these circumstances, the
[racing of a median Iine between those coasts, by way of
a pruvisional step In a process to be continned by other
operations, is the most judicious manner of proceeding
with a view to the eventual achievement of an equitable
result." (I.C.J. Reports 1985, p.47, para. 62).340

3.4 1

This passage reIared to the delirnirarion of shelf areas. In the context

of the de1imitation offishing zones, the Court applied the same basic
principles:

Turning now to the deIirnitacion of the fishery
zones, the Court must consider, o n the basis of rhe
sources listed in Article 38 of the Starute of the Court, rhe
law applicable to the fishery zone, in the Iight aIso of
what has been said above (paragraph 47) as to the
exclusive economic zone. Of the international decisions
concerned with dual-purpose boundaries, that in the Gulf
U J Maine case - in which the Chamber rejected the
appIication of the 1958 Convention, and relied upon the
customary Iaw - is here material. After noting thar a
particular segment of tIlc deli~nitationwas one between
opposite coasts, the Chamber went on to question the
adoption of the median line "as final without more ado",
and drew attention to the "difference in length between
rhe respective coastlines of the two neighbouring States
which border on the deIimitation area and on that basis

"52.

affirmed "the necessity of applying to the median Iine as
initially drawn a cwrection which, though limited, will
pay due heed to the actual situarion" (I.C.J. Reports f 984,
pp. 334-335, paras. 217,218).

"53. This process clearly approximates to that followed
by the Court in respect of the LibydMalta case in
determining the continental sheIf boundary between
opposite coasts. It follows that it is also an appropriate
starting-point in the present case: not Ieasr became the
Chamber in the G u y of Maine case, when dealing with
the part of the boundary between opposite coasts, drew
attention to the similarity of the effect of Article 6 of the
1958 Convention in that situation, even though the
Chamber had already held that the 1958 Convention was
not IegaIIy binding on. the Parties, It thus appears that,
both for the conrinenta1 sheIf and for the fishery zones in
this case, it is proper to begin the process of delimitation
by s median line provisionally drawn."341
3.42

Whilst the principle of equal division and the equidistance method
produce a similar result, they may be employed as part of a lwo-

srage merhodology as in the Guff' of Maine case: see the careful
analysis of Professor Weil, The Law of Maritime DelimitationReflections, Cambridge, 1 989, pages 194- 196.

C. THEPRINCIPLEOF EQUALDIVISION APPLTE IN DELLMITATION
OF A
SINGLEMARITIME BOUNDARY

The jurisprudence consistently applies the principle of equal division

3 -43

to a variety of types of delimiration: to the continenta1 shelf

( L i b y d M ~ i t acase and Jan Mupn case), and to fishery zoIres (Jcm

Mayan case). The applicability of the principle was also affirmed by

34'

1.C.J. Repon 1993, pp. 61 -62.
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the Court of Arbitraiion in tfigi&gio-~re.nchContinenid Sheifcase:

Internatiofial h w Reports,
..: VoIume 54, page 96, paragraph 182.
.,,,
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{'jyt..:,
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There is no reason of principle or policy to prevent the application of

the principle to a single maritime boundary, and this view is

confirmed by the Judgment of the Chamber in the Gulf of Maine
case. In the words of Chamber:

"194. In reality, a delimitation by a single line, such as
that which has to be carried out in the present case, i.e a
delimitation which has to apply at one and the same time
to the continental shelf and to the superjacent water
column can only be carried out by the application of a
criterion, or combination of criteria, which does not give
preferential treatment to one of these two objects to the
detriment of the other, and at the same time is such as to
be eqrtaIIy suitable to the division of either of them. In
thar regard, moreover, it can be foreseen that witlr the
gradual adoption by the majority of maritime States of an

economic zone and, consequently, an
increasingly general demand for single delimitation, so as
to avoid as far as possible the disadvantages inherent in a
plurality of separate delimitations, preference will
henceforth inevitably be given to criteria that, because of
their n~oreneutraI character, are best suited fur use in a
multi-purpose delimitation.

exclusive

"195. To return to the immediate concerns of the
Chamber, i t is, accordingIy, towards an application ru the
present case of criteria more especially derived from
geography that it feels bound to turn. What is here
understood by geography is of course mainly the
geography of coasts, which has primarily a physical
aspect to which may be added, in the second place, a
political aspect. Within this framework, it is inevitabIe
that the Chamber's basic choice shorrId favour a criterion
long held to be as equitabie as ir is sirnpIe, namely that in
principle, whiIe having regard to the special
circumstances of the case, one shonId aim at an equal

division of areas where the maritime projections of the
coasts of the Srates between the delimitation is to be
effected converge and overlap. t r 342
3.45

In t he GuinenJG~inea-BissauArbill-arim the Corrrr of Arbirration
applied the principles of general international law as the basis for the
single maritime boundary called for by the Parties, invoking the
provisions of the Law of the Sea Convention as evidence of the
position in general international law: iarernuriunal Law Rei-~ori.~,

Volume 77, pages 658-659, paragraphs, 42-43.
3.46

In its recent decision in the Bahrain/Qa#arcase the Corrrr responded
favourably to the application of neutral criteria as best suited for use

in a multi-purpose delimitation, and relied on its previous case law.
. .

In the words of the Court:

"224. The Court wiII now deaI with the dsawing of the
single maritime boundary in that part of the delimiration
area which covers both rhe continenfa1 shcIf and the
exclusive economic zone (see para. 170 above).

225. In its Judgment of 1 984, the Chamber of the Court
dealing with the Gulf of Muiae case noted that an
increasing demand for single delimitation was foreseeable
in order to avoid the disadvantages inherent in a plurality
of separate delimitations; according to the Chamber,
"preference wiII henceforth inevitably be given ro cr-ireria
that, because of their more neutraI character, are best
suited fur use in a mnIri-purpose delimitation" (1.C.J.
Reporrs f 984, p.327, para. 194)
The Court itself referred to the close relationship
between continental shelf and exclusive economic zone
for delimitation
in i t s Judgment in the case

226.

concerning the ~untinektal Shey f LibydMafta).
observed that:
<

,

:,
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"even though ,the., present c i s e ' relates only to the
delimitarion of the continental shelf and nut to that of the
exclusive economic zone, the principles and mIes
underIying the Iaffer concept cannot be left o u ~of
consideration. As the 1982 Convention demonstrates the
two institutions - continental shelf and exclusive
economic zone - are linked together in modern law."
(I.C.J. Reports 1985, p.33, para.33)
"And the Courr went on to say that, in case of

deIimi tation, "greater importance must be attribured to
elements, such as distance from the coast, which are
common to both concepts" (ibid.)

"227. A similar approach was taken by the Court in the
Jm Mayen case, where it was also asked to draw a single
maritime boundary. With regard to rhe dcIirnitation of
the conrinenra1 sheIf the Court stated that:
"even if it were appropriate to apply ... customary law
concerning the continental shelf as developed in the
decided cases [the Court had referred to the Gulf of Maine
and the LibyaM~ilra cases], it is in accord with
precedents to begin with the median Iine as a provisiona1
line and then to ask whether 'Special circumstances' [the
term used in
of the I958 Convention on rhe
Continental Shelf, which was the applicable law i n the

case] require any adjustment or shifting of that line"
(I.C.J. Reports 1993, p.61, para. 51).
"228. After having come to a similar conclusion with
regard to rhe fishery zones, the Court stated:

"It thus appears that, both for the continental shelf and for
the fishery zones in this case, it is proper to begin the
process of delimitation by a median line provisionally
drawn." (&id,p.62, para. 53.)

"229. The Cour-t went on to say that it was further called
uporl to examine those factors which might suggest an

adjustment or slrifting of rhe median Iine in order to
achieve an "equitable result". The Court concInded:

"It is thus apparent that special circumstances which
might modify the result produced by an unqualified
application of the equidistance principle.
General
international law, as it has developed throngh the caselaw of the Cou1.t and arbitral jurisprudence, and thruugll
the work of the Third Unired Nations Conference on the
Law of rhe Sea, has empIoyed the concept of 'relevant
circumstances'. This concept can be described as a fact
necessary to be taken into account in the delimitation
process". (ibid, p.62, para; 55).
3.47

It is to be emphasized thar rhe BahraidJSatar case invoived the
deIimitation of the cuntinenta1 shelf and the exclusive econoinic zone
in combination.

3.48

More recently, and more succinctly, the Court has confirmed the

appIicabiIity of the same general methodoIogy in the Cameroon v.
Nigeria case: see the Judgment af 10 October 2002, paragraphs 286-

290.

3.49

At this stage ir is necessary to indicate the course of the delimitation

within the delimi tat ion area described ear-Iier(paras. 3.15-3.24). The

applicable law consists of the principles of general international law
relating to the delimitation of a single maritime boundary, and this is

the type of de1imitation requested of the Court in rhe Application,

3.50

The appropriate form of delimitation within the geclgraphica1

framework which obtains in this case is the principle of equal
division: see above Subsection C of this Chapter. On this basis, the
Court is requested to co~lsfmctan equidistance Iine between the

mainland coasts of ~icaragr~a
'ahd Culo~~lbia,
respectively, in order to

divide the delimitation area in accordance with equitable principles.
i

3.5 1
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According to the jurisprudence of the Court, such an equidistance
Iine is ro be consiciered provisional in the sense that it is subject to a
process of adjustment resulti~rg from any relevant circumsrances.

The question of relevant circumstances will be elaborated upon in
due course.
3.52

The effect of the island groups of San Andres and Prov idencia on the
delimitation caIIs for separate examination and therefore the

examination of this question is reserved.

E. NULEGAL
BASISFOR THE ADJUSTMENTOF THE MEDIANLINE

3.53

As a matter of IegaI principIe whether the methodology of
delimitation is based upon the principle of equal division or upon the
provisional median Iine subject to adjustment in order to ensure an
equitable result, rhe 'appropriate auxiIiary criteria' are still to be
applied: see the Judgrnenr of the Chamber in rhe Guy of M a i m case,

I. C.J. Repurfs f 984, pages 327-328, paragraphs 195- 197.
3.54

The presence of small islands must, of course, be considered. The
delimitation in the region of the San Andres group will be examined

in Subsection I
X of rhis Chapter.

3.55

The question of adjustment also requires some considerarion of

basepoints and baselines. It is axiomatic that a coastal state cannot
establish basepoints and baselines in order to change the course of

the eqr~idistance Iine between opposite coasts.

As the Court

observed in the Libyu/Mafra case:

"An immediate qualification of the median line which the
Court considers must be made concerns the basepoints
from which it is to be constructed, The Iine put forward
by MaIta was constructed from rhe low-water mark of the
Libyan coast, but with regard to the Maltese coast from
straight basdines (inter a h ) connecting the island of
Malta to the uninhabited islet Filfla. The Court does not
express any opinion on whether the inclusion of Filfla i n
the Maltese baselines was legally justified: but in any
event the baselines as determined by coastal Stares are
not per se identical with the poinrs chosen on a coast ro
make it possible to calculate rhe area of continental shelf
appertaining to that State. In this case, the equitableness
of an esuidistance line depends on whether the precaution
is taken of eliminating the disproportionate effect of
certain "islets, rocks and minor coastal proiections", to
use the language of the Court in its 1969 Judgment,
suoted above. The Court rhrrs finds it esuitable not to
take account of FiIfla i ~ the
r caIcuIation of the ~rovisional
median line between Malta and ~i bya."" (emphasis
added)

It is against this background that the Colombian Decree No.1436,

3.56

estabIishing a system of straighr baselines, is to be assessed. The
reIevant segrnenrs of this baseline regime stretch from rhe northern

aspect of the Guajira Peninsula to the Panama land boundary
terminus, and involve turning points 3 to 15.

The system is

described in detail by the U.S. Department of State in Limi1.s in the

343

I.C.J. Reports 1985, p.48, para. 64; and see also pp. 50-51, para. 70.
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Seas, No. 103, at pages 4-6.3''Lihe

Office of the Geographer of the

Department of State walysed each baseline segment and wncluded:
\,24\4.%,:

.,>' '3

"With the exception of several select areas, straight
baselines do not appear to be appropriate fur the
CoIombian coastline. The1-e are very few islands off
either coast; those in the Pacific are mostly islands
associated with the river deltas, Except for several bays,
the coastline along both coasts is relatively smooth. And,
in n z d areas, the changes in coastal directions do not
create deep indentations."34s

As the United States Department of State commentary makes clear,

the regime of baselines on the relevant Colombian coast is
substantially incompatibIe with the pertinent principles of general
international law, such principles being reflected in ArticIes 4 and 7
of the Geneva Convention on the Territorial Sea and Contiguous

Zone and in Articles 7 and 10 of the United Nations LAW of the Sea

Convention. The necessary conclusion must be that, In any event, as

indicated in paragraph 3.55 above, a self-serving baselints system
cannot be permitted to bring about ad ineqnitabIe displacement of the
median line.

The position of the Government of.Nicaragua is that geological and

3.58

geornorphological factors have no relevance for the delimitation of a

single maritime boundary within the delimitation area.

As

demonstrated by the pertinent graphics, the parties have overlapping

"5

See NhlI VoI- 11, Annex 76.
U.S. Departmenr d Stale in Limifsin r k Seasf No.IU3, p 8.

legal interesrs within the delimiration area, and it is IegaIiy
appropriate thar these should be divided by means of an equidistance

line.

'VIlI. The Delimitation Between the MainIand Coasts of Nicaragua
and Colombia: Equitable Criteria confirming the Equitable ResuIt

3.59

In the presenr Section of the Memoria1 the equitable character of the
delimitation proposed above will be assessed in the Iighr of
additional criteria: namely, the incidence of natural resources in the
disputed area, the principle of equitable access to the natural

resources of the disputed area, and security considerations, each of
these eIemenrs being generally recognized as relevant circumstances

in [Ire process of deIirniratiori.

B.THEINCIDENCE OF NATURAL
RESOURCES
IN THE DISPUTED
AREA:A
RELEVANTCIRCUMSTANCE
3.60

Since the &rh

Sea Cmtine~rralShelf cases i t has been recognized

that the incidence of natural resources in the disputed area may

constitute a relevant circumstance affecting a delimitation. In the

Dispositif in the Norfh Sea 'cases the Court specified "the factors to
be taken into account" to include the natur-al resources of the

continental sheIf areas involved "so far as known or readily
ascertainable": 1.C.J. Reports 1969, page 4 at pages 53-54.
3.61

In its Judgment in the Continental Shelf case (TunisidLibyan Arab
Jarnnhiriyo) rhe Court observed r hat:

"As to the presence of oil wells in an area to be delimited,
it may, dependingco; the facts;bd'an element to be taken
info account in the process of weighing all relevant
factors to achieve an equitable result.
3.62

The Court reaffirmed this view in the LihydM~fl~a
case. In that case,
the Court observed:

"The natural resources of the continental sheIf under
delimi tatiorr "so far as known w readily ascertainable"
might we11 constitute relevant circnmstatrces which it
would be reasonable to take into account in a
delimitation, as the Court stated in the North Sea
Continental Shelf cases.. .). Those resources are the
essential objective envisaged by States when the put
forward cIaims to sea-bed areas conraining them. a 7

The Award of the Court of Arbitration in the GuinedGuinlaea-Bissau

3.63

case (1985) is also relevant. The relevant passages are complex and
thus require fuII quotation:

Les Parries ant invoqui Ies circonstances
kconorniques en les qualifiant diversement et en appuyant
leurs thkses respectives d'exemples relatifs notamment i
leur kconomie, a l'insuffisance de leurs ressources et B
leurs plans en vue de leur dkveloppement. Elles ont
discutk de questions reIatives au transpm maritime, A Ia
psche, aux ressorrrces petroIikres, erc., et Ia GuindeBissau a fait vaIoir en particulier I'interet que ponrrair
prQenter pour eIIe i I'avenir le Iibre accb au port de
Buba par le chenal d'Orango et l'estuaire du rio Grande."
"122 Le Tribunal constate sue la Guinke et la GuinkeBissau sont deux Etats en dkveloppement, confrontes I 'un
"121.

346
347

1.C.J. Reporfs 1982, p. 18 ar pp. 77-78, para. 107.
1.C.J. R e p ~ r f193.5,
s
p. 13 ar p. 4 I, para. 50.
21 7

et I'aurre

de grand= difficuItks kcanomiques c t
financiers qn'une augmentation des ressources provenant
de Ia mer uour-rail attknuer. Chacrrn d'errx asaire 5 juste
titre 2 tirer de ses richesses presentes ou potentielles de
'uste profits au bknkfice de son peuple. Certes, pas plus
bue la cour internationale de Justice en I'affaire du
Plateau continental (~uhisie/Jurnahiri~a
arabe libyenne)
(1.C.J. Recueif 1982,
77-78, paragraphe 1071, le
TribunaI n'a acquis Ia conviction que 1es probkrnes
~conorniquesconstituent des circonstances permanents ?i
prendre en compte en v i e d'une dklimitation. Puisque
seule une evaluation actuelle est du ressort du Tribunal, il
ne serait ni juste ni equitable de fonder une dilimitation
sur l'tvaluaiion de d o i n ~ e squi changent en fonction de
facteurs dont certains soit aldatuires.
123. Cerrains Etats peuvent avoir ete dessinb par la
nature d'une rnanikre favorable ii I'&ablissernent de Ieurs
frontikres ou i leur dkveloppement kconornique; d' autres
peuvent avoir ete' dksavantagis. Les frontikres fix&s par
I'homme ne devraient pas avoir pour objet d'augmenter
les difficulris des Etats on de compliquer leur vie
economique. I1 est vrai que ie TribunaI n'as pas 1e
pouvoir de cornpenser Iks inkgaIit6s ~conorniqnesdes
Etats interesses en modifiant une d6limitation qui lui
semble s' imposer par le jeu de considerations objectives
et certaines. I1 ne saurait non plus accepter que les
circonstances kconomiques aient pour conskquence de
favoriser l'une des Parties an dktri~nentde l'autre en ce
qui concerne cette dklimitation. I1 ne peut toutefois
corn~lktementperdre de vue Ia ICnitirnit6 des prgknt ions
en verrn dessuelIes Ies cirLconstanceseconornisues sont
invosudes, ni contester'le droit des peuples intkress6s 2
un dkveloppement kconornique et social q u i leur assure la
jouissance de leur plein d i ~ n i t e . Le Tribunal pense que
ces pr~occupations Gconorniqrres si Iigitimernent
avanckes par les Parries doivent ponsser tout
natureIIernent celles-ci a une coop6ratio11 rnntueIIernenr
avantageuse susceptible de les rapprocher de Ieur objectif
qui est le d6veloppement."
124. Aux circonstances kconomiques, Ies Parties ont 1%
une circonstance tirde de la skcuritk, laquelle n'est pas
sans i n t k t , bien qu'il convienne de souligner que ni Ia

.; ., :'.
zone h n o m i q u e exclusi%&ini le plateau continental ne
sont des zones de souverainet6.
Cependant Ics
implications que.,c4e$iecirconstance aurait pu avoir sont
dPj5 dsolues par le fait que, dans la solution qu'il a
&gag&, Ie Tribunal a tenu h ce que chaque Etat contr6Ie
les territoirs maritimes situ& en face de ses c6res et dans
leur voisinage. Cette pr6occupation a constammertt guide
le Tribunal dans sa recherche d'nne solution equitable,
Son objectif premier a dt6 d'eviter que, pour une raison
ou pour une autre, une des Parties voie s'exercer en face
de ses d t e s et dans Ieus voisinage imrn€diare des droits
qui poumient porter atreinte 3 son Bruit au
d4veloppemenr ou comprometrre sa &urittLn (emphasis
supplied) (footnotes omitted). (Ibid at para 12 1- 1 2 4 1 . ~ ~ ~
348 ~ e p o r t s
of lnfenratio~t
Arbitmi

A wards, Val , XlX, p. 140, pp. 193- 194.

The EngGsh text reads as foIIows:
"121. The Parties have invoked economic circumstances, have quaIified
them in various ways and have based their respective arguments on
examples relating for the most part to their economy, their lack of resources
and their development plans. They have put forward argumenrs relating to
maritime transport, fishing, petroleum resources, etc., and Guinea-Bissau
has mentioned its particular interest in having future fee m e s s to the port of
Buba by the Orango channel and the Rio Grande estuary."

.

"122.

..

2

d e v e l o ~ i ncounhies.
~
both being confronted with considerable economic
~ ~ f f i i c u l t i e s e 6i w n~ hd resources from the sea could help
to menuate. noth of the iusrlv a s o k to oh~alininprfair profits from this
gresent or ~otentiafwealth fur. rhe benefit of 111cjr peoples. However, this
TribunaI has not, any more rhan the Inrernntinnal Corrn of Justice in rhe
TufiisidLihj-wcase f 1. C.J. Reports 198.3, pp.77-78.paragraph 107)- a q u ired
the wnviction that econumic probIems constitute permanent c~rcumstmces
to be taken into a m n t for purposes of delimitation.
"As the Tribunal can be concerned only with a contemporary evaluation, it
wmld be neither just nor equitable to base a dejirnitation an the evaluation
ofdata which than* in relation to factors Ihat are scmetimes uncertain."
"1 23. Some States may have been treated by nature in a way that favours
their boundaries or their economic development; others may be
disadvantaged. The boundaries Fixed by man must not be designed to
increase the difficulties of States or to complice their economic life. me
Tact is t h r the Trihuva! does not have the power to compensate for the
economic inequalirres of rhe States concerned by modifying a delimitation

3.64

The facrors invoked by President tachs and his distinguished
culleagues, Judges Bedjaoui and Mbaye, must apply in the

circumstances of the present case. The division of resources will
therefore result from the determination of a boundary based upon the
principle of equal division, and the division of resources wiI I be rhrts
effecred by operation of Iaw.
C. THEPRINC~PLE
OF EQUITABLE
ACCESSTO THE NATURAL
RESOURCES
OF THE'DISPUTED
AREA

3.65

In addition to the incidence of natural resources as a relevant

circumstance, there is the recently formulated principle of equitable

which it considers is calIed for by objective and certain considerations.
Neither can it take into consideration the fact that economic circtrrnstances
may Lead to one of the Parties being favoured to the detriment of the other
where this delimitation is concerned. The Tribunal can nevertheless not
completelv lose sight of the legitimate claims by virtue of which economic
circumstances are involved, nor contest the right of the peoples concerned
to a level of economic and social dweIopmenr which fuIIy preserves rheir
dignity. The Tribunal is of she opinion that the economic preoccupations so
IegitirnateIy put forward by the Parties should quite naturaIIy encourage
them lo consider rnutunIiy advantageous cooperation with a view to
achieving their objective, which is the development of their countries."

" 1 24. To the economic circumstances, the Parties linked a circumstance
concerned wirh security. This is not without interest, but it mnsr be
emphasis4 thar neither the exclusive economic zone nor the continenfai
shelf are zones of sovereignty. However, the implicatio~rs rhat this
circumstance might have had were avoided by the fact that, in its proposed
solution, the Tribunal has taken care to ensure that each State controls the
maritime territories situated opposite its coasts and in their vicinity. The
Tribunal has constantly been guided by its concern to find an equitable
solution. Its tlrime objective has been to avoid that either Parry, for one
reason or ,mother. should see rights exercised ovwosite its coast or in the
immediate vicinity thereof, which couId prevent the exercise of its own
right to deveIopment or compromise its security." (emphasis suppiied)
(footnotes omitted) (Internarional Law Reports, Vol. 77, p. 635 at pp. 688689).
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of the disputed area. In tmh, the two

principles are logically interrelated.
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The Award of the Court of Arbitration in the GuinedGuinea-Bissuu
case (above, para. 3.63) contains reference to considerations which

are closely related to the concept of equitable access. The emphasis

on ihe right to economic development in .that Award must be
presumed to rest on the premise that these is an equal right to
devdopment.
3.67

In any event the first formuIation of the principle of equitable access
in terns appears in the Judgment of the Court in the Jan Mayen case,
The most relevant passages are as follows:

"72. The Court now turns to the question whether access
to the resources of The area of overlapping claims
consritutes a factor relevant to the delimitation. So far as

sea-bed resources are concerned, the Court would recaII
what was said- in fie Continental Shelf (Libyan Arab
Ja~~hiriyaM
Ern)
a ase:
"The natural ~ & r c e s of the continental

shelf under

delimitation "so far as known or readily ascertainable"
might well constitute relevant circumstances which it
would be reasonable to take into account in a
delimitation, as the Court stated in the North Sea
Cornriae~zn!Shetf cases (LC1Reporfs 1969, p. 54, para
IOI@) (2)). Those m u r c e s are the essential objective
envisaged by Stares when they put forward claims to seabed areas containing them". (I.C.J. Repor?$ 1985, p.41
para XI)."

"Little information has however been given to the Court
in that respect, although reference has been made to the
possibility of their being deposits of polymetallic
sulphides and hydrocarbons in the area."

"73. With regard to fishing, both Parties have emphasized
the importance of their respecrive interests in the marine
resources of the area.. ."

"75. As has happened in a number of earlier maritime
delimitation disputes, the Parties are essentially in
conflict over access to Fishery resources: this explains the
emphasis laid on the importance of fishing activities for
their respective economies and on the traditional
character of the different types of fishing carried out by
the populations concerned. In the Guy of Mgine casc,

which co~rcerned a single maririme boundary for
con tinenla1 shelf and fishery zones, the Chamber dealing
with the case recognized the need to take account of the
effects of the deIimitation on the
respective
fishing activities by ensuring rhat the delimitation should
not enrail "catastrophic repercussions for the Iiveiihood
and economic well-being of the population of the
countries concerned" (I.C.J. Reports 1984, p.342, para.
327). In the light of this case-law, the Court has to
consider whether any shifting or adiustment of the
median line as fishery zone boundary, would be required
to ensure equitable access to the capelin fishery resources
for the vuInerabIa fishing, communities concerned."
"76. It appears to the Court that the seasonaI migration of
the capelin presents a pattern which, north of t h e 200mile Iine claimed by IceIand, may be said ro centre on the
southern part of the area of overlapping clai~ns,
appr.oximately between that Iine and the parallel of 72"
North latitude, and that the delimitation of the fishery
zone should reflect this fact. It is clear that no
delimitation in the area could guarantee to each Party the
presence in every year of fishable quantities of capelin in
the zone allotted to it by the line. It appears however to
the Court that the median line is too far to the West fur
Denmark to be assured of an equitable access to the
capelin stock, since it wouId a~rribureto Norway the
whoIe of the area of overIapping cIairns. For this reason
also the median line thus requires to be adjusted or
shifted eastwards (cf paragraph 7 1 above]."
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"90. The Court !has.found ( p g r a p h 44 above) that it is
bound to a@y, and it has applied, the law applicable to
the continental shelf and the Iaw applicable to the fishery
zones, Having done so, it has arrival at the conclusion
that rthe median line pmvisianal~ydrawn, employed as
starting point for the delimitation of the continental shelf
and the fishery zones, must be adjusted or shifted so as to
attribute n larger area of maritime spaces to Denmark. So
far as the continenfa1 shelf is concerned, these is no
requirement fiat the line be shifted i=astwads consistently
throughout its length: if other considem~ionsmight point
to another form of adjustment, to adopt it would be within
the measure of discretion conferred on the Cou~?by the
need to arrive at an equitable resuIt. For the fishew
zones. esrritable access to the resources of the so11the.m
part of the area of overlamina claims h a to be assured
by a substantial adjustment or. shifting of the median line
provisiunaIEy drawn in hat region. In the view of the
Court the delimitation now to be described, whereby the
position of the delimitation lines for the two categories of
maritime spaces is identical, constitutes, in the
circumstances of this case, a proper application both of
the law applicable to the continental sheIf and of that
app[icableio ihC fishery zones."

"92. The southernmost zone 1, corresponds essentially to

the principal fishing a m referred to in paragraph 73
above, Hn the view of the Cuurt, the two parties should
enjoy e uitabtle access, ru the fishing resourm of this
zone. ..rr 49 (emphasis supplied).

9

3.68

In the circumstances of the present case, there are no special
considerations which wcuId militate against the practical assumption
that the principle of equal division of the dispatched areas would

guarantee the desired standard of equitable access to the known

resources. Moreover, a stable regime for delimitation would enable
Nicaraguan fishing boats to operate withour ha~+assrne~rt
from rhe

anned forces o f the other Party.

International rribrrnaIs have given firm recognirion ro the reIevance

3.69

of security consideratjons to the assessment of the equitable
character of a delimitation.

The principIe was expressed and applied by rhe distinguished Court

3.70
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of Arbitration in the G
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.case. In tire words of the

Court:

"

124. AUXcircclnstances 6conorniques, Ies Par-tics unt Iik

une circanstance t i r e de la skurite, IaqueIIe n'est pas
sans inter& bien qu'il convienne de souligner que ni la
zone economique exclusive, ni le plateau continental ne
sont des zones de souverained.
Cependant les
implications quc cette circonstance aurait pu avoir son1
dijB rksolues par le fait que, dans la solution qu'il a
digagie, le Tribuqal a tenue B ce que chaque Efaf
contr.6Ie les territoires .maritimes situes en face de ses
c6tes et dans leur voisinage. Cette preoccupation a
constamment guide le ~ h b u n a dans
l
sa recherche d'une
solution equitable. Son objectif premier a kt6 d'kviter
que, pour uric raison oil pour u n e autre, une deb Parties
vcie s'exercer en face de scs c6tes et dans Ienr voisinage
irnmkdiar des dsoits q u i ponrraient pomr arteinte 5 son
droit au diveloppement ou cornpromettre sa stcuri ti."
(emphasis supplied) (footnotes omitted) (lbid at para.
121-124).~~~

350

"I 24. To rhe economic circumstances, rhe Parties linked a circumstance
concerned with security. ?his i s not withour interest, bur it must be
ernphasised that neither the exclusive economic zone nor the continental
shelf are zones of sovereignty. However, the implications that this
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The principIe has aIso bigfir recognized by this Court in the

Libya/Malfa case (f.C.2.Reporrs f ?85, p. 42, para. 5 I), and again in
.

.L,

."..

'1.:

.2

"

fhe Jan Muyen case (;bid, 1993, pp. 74-75, para. 81). In the latter
Judgment the Court affirmed that the principIes applied to all
maritime delimitations:

"Norway has agreed, in relation to [he Danish claim to a
200-mile zone off Greenland, that "the drawing of a
boundary cIoser to one State than to another wouId imply
an inequitable displacement of the possibility af the
former State to pmiect interests which require
It considers that. while courts have been unwilling to
allow such considerations of security to intrude upon the
major task of esrabIishing a primary boundary in
accordance with the geographical criteria, they are
concerned to avoid creating conditions of imbalance. The
Court considers that the observation in the LibydWalta
Judgment (I.C.J. Reports 1985, p.42, para. 5 1) that
"security considerations are of course not unrelated to the
concept of the continental shelf', constituted a particular
application, to the continental shelf', with which the
Court was thiri dealing, of a general observation
concerning all maritime spaces. In the present case the
Court has already rejected the 200-mile line. In the
Conti ncnral SheIf (Libyan Arab Jamuhiriya/ Mrrftn) case,
the Court was satisfied that "the delimitation which wiII
resuIr from the application of the present Judgrnenr is.. .
not so near to the coast of either Party as to make

circumstance might have had were avoided by the fact that, in its proposed
solution, the Tribunal has taken care to ensure that each State controls the
maritime territories situated opposite its coasts and in their vicinity. The
Tribunal has consranrly been guided by its concern to find an equitable
soIution. Its prime objective has been to avtvoid thar eirher Party, for one
reason or another, should see rights exercised opposite irs coasts or in the
immediate vicinity thereof, which couId prevent the exercise of its own
right to development or compromise its security." (International Law
Reports, Vol. 77, p. 689,para. 124).

questions of security a, particular consideration in the
present case .3.51
17

"The Court is simiIarIy satisfied in the present case as
regards the delir~~itation
to be described below".

The reasoning set forth by the CULI~I
of Arbitration in the

3.72

GuinedGuinea-Bissau case applies very aptly to the political and
geographical circumstances of the present case. The equidistance
method produces an alignment which effectively ensures 'that each

State controls the maritime territories situated opposite to its coasts
in their vicinity'.

At this stare of the pleadings the Government of Nicaragua will

3.73

..

examine the question of proportivnaIity on a preliminary basis.
As a matter of principle proportionality is not 'an autonomous'

3.74

criterion or method of delimitation
and this was affirmed by the
, . ,
Chamber in the Gulf of Maine case, I.C.J. Reports 1984, pages 334335, paragraph 2 18. ~ n the
d Chamber observed:

"...to take inro account the extent of the respeclive coasts
of the Parties concerned dqes not in if self const iture either
a criterion serving as a direct basis for a delimitation, or a
method rhat ran be used 1.0' implement such delimifalion
... a maritime 'delimitation can certainly not be
established by a direct division of the area in dispute
proportional to the respkctive lengths of the coasts
belonging to the parties in the relevant area ,. .."

351
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The principal feature of propbAiona~ityis, of course, that it relates to

3.75

space but not to location. In other words proportionality as such
.'

8"'

i .,<'

{t.,;

cannor produce a delimitation.

,

he-lndicial practice has been, wirh

some exceptions, to use propo~~tionality
as a facror, rhe function of
which is to check u posbeviori that a delimitation based upon the
standard criteria of equity does not produce an unreasonable

disproportion between the areas: see Weil, op. cit., pages 79, 237238.

In the first place, the precise formulation of the basic principle is to

3.76

be established first. Thus, in the North Sea Conlinenfa1 Shelfcases,
the Court described rhe proportionaIiry 'factor' as foIIows:
"A final factor to be taken into account of is the eIement
of a reasonable degree of proportionality which a
delimitation effected according to equitable principles
ought to bring about between the extent of the continental
sheIf appeflaining to the Stares concerned and the lengths
of their respective coastlirles. - these being measured

according to their general direction in order to establish
the necessary balance between States with straight, and
those with markedly concave or convex coasts, or to
reduce very irregular coastlines to their truer
pro~orfions."352(emphasis supplied)

3.77

In the same case the Dispositif, paragraph 101(D)(3), addressed the
same issue in similar language:
"the eIernent of a reasonable degree of proport iunaIity,
which a deI imitation carried out in accordance wirh
equitable principles ought to bring about between the
extent of the continental shelf areas appertaining to the
coastal State and the length of its coasts measured in the
3 52

LC.J. Reports 1959, p. 52, para 98.
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general direcrion of the coastI i ne, accotl nt bei 11gtaken for
this purpose of the effects, actual or prospective, of any
orher continental shelf 'delimitation between adjacent
States in the same region.":(ernphasis supplied)
I

3.78

Tlrese fomnIations were subsequently referred to by the Court in rhe

.

I

LibydM~lraCmrfinental Sheg case (see I.C.J. Reports 1985, p.43,

para. 55) and in the Jan Mayen case (see I.C.J. Reports 1993, pp.6768, para. 66).
3.79

In cenain geographica1 circumstances the issue of proportionality, in

terms of a significant disparity in coastal lengths, may constitute a
relevant circumstance. Thus, in the context of a single maritime

boundary for-the cont inenfa1 shelf and fishery zones, the Chamber in
the GuiJoj'Maine case observed:

"a maritime delimitation can ... not be established by a
direct division of the area in dispute proporrional ru rhe
respective Iengrhs of rhe coasts beIunging to the parties in
the relevant area, but it is equally certain thar a substantial
disproportion to the lengths of those coasts that resulted
from a delimitation effected on a different basis would
constitute a circumstance calling for an appropriate
corre~tion.''~~~

3.80

In the L i b y f i l t u case the issue of proportionality (in terms of
coastal lengths) was a 'relevant circumstance': see I.C.J. Reports

1985, page 49, paragraph 67. In this context the Coun used a

353 Delimitation of the Maritime Boundary in the GuLj of Muine Area.
Judgment, I. C.J. Reports 1984, p. 323,
& . para. 185.
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standard of 'a very marked &&hence in coastal lengths' in order to
bring the relevant circumstance into play. As the Court explains:
. .-' 2

....
.
..P

.

"'..,;there remains however the very marked difference in
Iennths af the reIevant cmists of the Parties, and the
element of the considerable dlstance between those coasts
referred to by both Pfirties, &nd to be e x r h c t below. In
connection with Iengtl~sof coasts, attention should be
drawn ro an important distinction which appears to be
rejected by MaIta, between Ihe reItvance of coastal
lengths as a pertinent circumstance for a delimitation, and
use of those lengths in assessing ratios of proporrionality.
The Court has a l ~ a d y examined the role of
proportionality in a delimitation process, and has also
r e f e d to the operation, employed in the TunhidLibya
case, of assessing the ratios between Iengths of c~asrsand
areas of contjnerrtal shelf attributed on the basis of those
coasts. It has been emphasised that this latter operation is
to be employed solely as a verification of the
equitableness of the result mi ved at by other means. Tt i s
however one thing to employ proportionality calcrrlationrs
to check a result; it is another thing to take note, in the
course of the delimitation process, of the existence of a
very marked difference in coastal lengths, and to attribute
the appropriate significance to that coastal relationship,
without seeking to define it in quantitative terms which
are onIy suited ro the ex post assessment of relationships
of coasr to area. The two operations are neither mutually
axciusive, nor so closely identified with each other that
the one would necessarily render the other
supererogatory. Consideration of the comparability or
orherwise ofthe cuastal lengths is a part of the process. of
determining and equitable boundary on the basis of an
ir~itiaI median line; the test of a reasonable degree of
proportionality, on the other hand, is one which can be
applied to check the equitableness of any line, whatever
the method used to arrive at that line."354 (emphasis
added)

3.81

This principIe involving rhe disparity in rhe Iengths of the relevant
coasrs of the parties was recognized and applied by the Court in the
Jan Mayen case, as in the following passages from the Judgment:

"65. It is of course this prima facie equitable character
which constitutes the reason why the equidistance
method, endorsed by Article 6 of the 1958 Convention,
has played an importantlpart.in the practice of States.
The application of that method ro delimitations between
opposite coasrs produces, in most geagsaphical
circumstances, an equitabIe resnlr. There are however
situations - and the present case is one such - in which
the relationship between the length of the relevant coasts
and the maritime areas generated by them by application
of rhe equidistance method is so dispropartio~~ate
that ir
has been fou~rdnecessary. to rake this circumstance into
account in order to ensure an equitable solution. The
frequent references in the case-law to the idea of
proportionality - or disproportion - confirm the
importance of the proposition that an equitable
delimitation must, in such circurnsrances, take inro
account the disparity &tween the respect i ve coastal
Iengrhs of the relevant area."755
'

"68. A delimitation by the median line would, in the
view of the Court, involve disregard of the geography of
the coastaI fronts of eastern Greenland and of Jan Mayen.
It is not a question of determining the equitabIe nature of
a delimitation as a fun&ion of the ratio of the lengths of
the coasts in comparison with that of the areas generated
by the maritime projection of the points of the coast (cf.
Contineatcsl Shelf (Libyan' Arub JumahiriydMalta ), I. C.J.
Reports f 985, p.46, $ra. 59) nor of "rendering rhe
situation of a State with an extensive coastIine similar to
that of a State with a resrricred coastlirre" (Norsh Sea
Continental She& I. C.J. Reports 1969, pp. 49-50, para.
91). Yet the differences in length of the respective coasts
of the Parties are so sigriificant that this feature must be
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taken into considemthfi. during the delimitation
aperation. It should be recalled that-in the Gulfof Maine
case the Chamber., considered ~ h a ta, ratio of 1 ro 1.38,
calculated in the 'Gulf of ai& 'as defined by the
Chamber, was sufficient to justify "correction" of a
mcdian Iine delimitation (I.C.J. Reporfs 1984, p.336,
paras. 221-222). The disparity between the Iengths of
coasts thus constitutes a special circumstance within the
meaning of Article 6, paragraph 1, of the 1958
Convention. Similarly, as regards the fishery zones, the
Court is of the opinion, in view of the great dispariry of
the Iength of the coasts. that the application of the median
Iine Ieads to rnanifestly i n q u i tiible resul ts.'
'69. It follows that, in the Iight of the disparity of coastal
lengths, the median line should be adjusted or shifted in
such a way as to effect a delimitation closer to the Coast
of Jan Majre~i. Tt should, however, be made clear chat
taking account of the disparity of coastal lengths does not
mean a direct and mathematical appiication of rhe
relacionship between the Iength of the coastaI fronr of
eastern Greenland and that of Jan Mayen. As the Court
has observed.

"IF such a use of proporrionaIity were right, ir is difficult
indeed to see what room would be Ieft for any other
consideration; for ik w&Id be at once tlie principle of
entitlement to continental shelf rights and also the method
of putting that principle into operation. Its weakness as a
basis of argument, however, is that 'the use of
propurtionaIity as a rnethod in ifs own right. is wanting of
support in the practice of States, in the pubIic expressiori
of their views ar (in particular) the Third United Nations
Conference o n the Law of the Sea, or in the
jurisprudence." (Continental Shelf (Libyun Arab
Jamahiriyd Ma ha), I. C.J. Reports 1985, p.45, para.
581'" "6

3.82

The Court thus requires 'a very marked difference' in coastal Ienglhs

or a 'great disparity' of the lengths of coasts. In the TunisidLibya

Coatinentul Shelf case, the Court appIied the tesr of proportionality
in the following manner:

"The Court notes that the length of the coast of Libya
from Ras Tajorrra to Ras Ajdir, measured dong the
coastline without taking account of small inlets, creeks
and lagoons, is approximately 185 kilometres; the length
of the coast of Tunisia from Ras Ajdir to Ras Kaboudia,
measured in a similar way, and treating the island of
Jerba as though it were a promontory, is approximately
420 kilometres. Thus the reIevarrt coastIine of Libya
stands in the proportion of approxirnately 3 1 :69 to rhe
relevant coastIine of ~unisia. It notes further that the
coastal front of Libya, represented by a straight line
drawn from Ras Tajoura, to Ras Ajdir, stands in the
proportion of approximately 34:66 to the sum of the two
Tunisian coastal frunrs ' represented by a straight line
drawn from Ras Kaboudia ro the most westerly poi~rtof
the Gulf of Gabes, and a secorid straight line from that
point to Ras Ajdir. With regard to sea-bed areas, it ilotes
that the areas of shelf below low-water mark within the
area relevant for delimitation appertaining to each State
following the method indicated by the Court stand to each
other in approximately the proportion: Libya 40; Tunisia
60. This result, taking into account a11 the relevant
circumstances, seems to the Court to meet the
requirements of the test'of proportionality as an aspect of
equity."3s7

IntheLibydMtliraConiinenfui~hejiasetheCounanaIyredrhe

3.83

,

'

coastal differences in the fo110,wing paragraph:

"Within the bounds ser by the Court having regard to the
existence of claims af third States, explained above, no
quesrion arises of any Iimit, set by those claims, to the
357
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relevanr coasts oi ~ a l n ~ ' ' ? be
8 taken into consideration.
On the Libyan side, Ras Ajdir, the terminus of the
frontier with Tunisia;! must clearly. be the starting point;
the meridian 15" 10'E which has been found by the Court
to define the Iimi ts of the area in which the Judgment can
operate crosses the coast of Libya not far from Ras
Zunuq which is regarded by Libya as the Iirnit of the
extent of its rzlevanr coast. If the coasts of Ma1ta and the
coast of Libya from Ras Ajdir to Ras Zurruq are
compared, it is evident that there is a considerable
disparity between their lengths, to a degree which, in the
view of the Court, constitutes a relevant circumstance
which shouId be reflected in the drawing of the
delimitation Iine. The coast of Libya from Ras Ajdir to
Ras Zumq measured foIIowing its general direction, is
192 miles long, and the coast of Malta to Ras il-Wardija
to Delimara Point, following straight baselines but
excluding the islet of Filfla, is 24 miles long. In the view
of the Court, this difference is so great as to justify the
adjustment of the median Iirle so as to attribute a Iarger
sheIf area to Libya : the degree of such adjustment does
not depend upon a mathematica1 operation and remains to
be

The question of the disparity of lengths of coasts was also the subject

3.84

of examination in the Jan Mayen case:

"A first factor of a geophysical character, and one which
has featured most prominently in the argument of
Denmark, in regard to both continental sheIf and fishery
zone, is the disparity or disproporzion between the Iengths
of the "relevant coasts", defined by Denmark as rhe
coasts lying between points E and F on the coast of Jan
Mayen, and G and H on the coast of Greenland, defined
as explained in paragraph 20 above. The following
figures given by Denmark for the coastal lengths have not
been disputed by Norway. The Iengths of the coastal
358

I. C.J. Reports 1985, p. 50, para. 68.

fronrs of Greenland and Jan Mayen, defined as straight
lines between G and H, and between E and F, are:
Greenland, approximateiy 504.3 kilornetres; Jan Mayen,
approximately 54.8 kilometres. If the distances between
G and H and between E and F are measured along the
successive baselines which' generate the median line, the
total figures are approximately 524 kilometres for
Greenland and approximitely 57.8 kilometres for Jan
Mayen (see sketch-map' N0.2, p. 80 beIow). Thus the
ratio between the c u m ' bf Jan Mayen and that of
Greenland is I to 9.2 un the basis of the first calculation,
and 1 to 9.1 on the basis 'of the second."359
3.85

In the Jan Mayea case, the bases on which the adjustment of the
I

median Iine was made were complex and it is not necessary to
eIaborate upon this aspect of the matter.

3.86

The pertinence of this jurisprudence for present purposes must now
be considered.

It will be obvious to the Court that the cases

concerning islands or isIarid States Iy ing opposite Iong coast States
have no bearing upon the issves of deIimitation presenrIy before the
Court. In these cases the disparity in the lengths of the coasts of the

'long coast' state and the coast of the island opposite was very
substantial indeed. The LibyaLMalta and Jun Muyen cases can thus
be set aside.
3.87

The TunisicdLibyd Cuntinenrp{ Shetf case is, in geographical terms,
4

r

nor very similar to the +itnation

in the present case.

However, the coastal relationship h a s a certain analogy to the
,

I

relationships of the mainlarid coasrs of Nicaragua and Colombia. In
the key paragraphs of the Judgment (paras. 130-131) the Court

insists on establishing a legal relationship between the coasts of

Tunisia and Libya, even w h e n the coastal fronts were in an
3"I.C.J. ReporfsIY93, p. 65, para. 61.

,

. .-...-

!

essentially oblique re~ation.~~~*i"htre
is some similarity here to the

concepr of frontal oppqsition which ..is. referred to by the Chamber in
.

,. ,,, ,

,

<,;,,:,:

::
..I

the Gulf of Maine case: ide above, paragraphs 3.1 8-3.20.

In the Gulf of Maine case the decision of the Chamber involved a

3.88

highly specialized set of circumstances, which related to the
intersection ofthe coast at the back of the Gulf by the Iand boundary

between Canada and the United States.

In these unnsrraI

circumstances the Chamber decided to correcr the median line by
means of a 'small transverse displacement' of the second (or central)

segment of the delimitation line: see I.C. J. Reports 1984 pages 334337, paragraphs 217-222, and see paragraph 222, in particular. The

precise poIiticaI geography of the case now in front of the Court is

entireIy different, and it was the poIirica1 geography of the Gulf,
rather than rhe lengths of masts as such, on which the Chamber

relied.
Of the various cases, the TunisidLibya case i s the most similar in

3.89

geographical terms. In that case the relevant coastline of Libya

stands in the propoflion of 3 1169 to rhe relevant coastline of Tunisia.
In terms of ccastaI fronts the proportion becomes 3456 (see above
para. 3.82). The sea-bed areas involved wirhin t h e areas r+eIevantfor

delimitation appertaining to each State thus srand to each other in t h e
proportion: Libya 40; Tunisia 60. And the Court concluded:

"This result, taking into account all the relevant
circumstances, seems to the Court to meet the
requirements of the test of proportionality as an aspect of
equity.w360

360

I.C.J. Reports 1982, p. 91, para. 131
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In the present case, the coastal frontages do not exhibit 'a marked

3.90

difference in coastaI lengths', -and tl~et a t of proportionality, as a

relevant ci~.cumstanceor otherwise,
..
does not reveaI any necessity for
.

correction of the median line.

F. THEINTERESTS
OF OTHERSTATES
IN THE REGION
The interests of other Srares in rhe region do not constitute a reIevanr

3.9 1

circumstance in the proper meaning of the term. As Professor WeiI

explains:
"Taking account of de!irnit.dtions affecting third States
thus covers two concepts and two approaches which
should be carefully distinguished: On the other hand, it
may lead the court to' limit its decision so as not to
encroach upon future delimitations affecting States not
party to the case. On the other hand, it may lead the court
to extend its investigation to geographical facts fdlling
outside the dispure before it. In the first case, it is the
exrenr of the judicial f&ction which is at issrre. In the
second, it is t h e determination of the reIcvant coasts and
the area of delimitarion. In neither case is the purpose of
taking other delimitations into account to test the
equidistance l i y . In s h o i , therefore, it is not a relevant
circumstance in the proper~rneaningof the term.""'
Two paints shouId be emphasized.
.
In the first place, the assessment

3.92

,

,

-

of the ove1-aI1coastal reiatidr~shi~s
between Nicaragua and Colombia

.

. , -

is nor aiiected by the exisfcn'<e of the claims of third Stares, as the

Court stated in its JudgmeFt in the Libya/Malba case, I.C.J. Reports
1985, pages 49-50,paragraph. 68 (see above, para. 3.17). And,
,

secondly, the only consistent drinciple to emerge from the case law
i s the principle that the Court lacks the competence to make
361
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determinations which may : i t the claims of third States. It must

be obvious that such an inhibition does not involve a recognition by
; ..n

;.IT

pvi:h

\

the Court of the legal validity of the third State claims.

IX. The Delimitatiotm in the Region of San Andtes: the Nicaraguan
Position on the Bwsis of Nimmguan Title

3.93

The purpose of this section of the Memorial is to examine the
maritime delimitation applicable on the basis of Nicaraguan title ro
the San Andres and Providencia group of islands. The basis of

Nicaraguan title. has been elaborated upon in Chapter I above,

3.94

The relevant islands. San Andres and Providencia are, respectively,
105 nautical miles and I25 nautical miles from the Nicaraguan

mainlmld coast.

In addition San Andres and Providencia are,

respesctively, 385 nautical miles and 3244 nautical miles from the
Colombian coast at Cartagena. The coastal fronts of San Andres and

Providencia are 7 and 4.5 nautical miles respectively in mlation to
the coast of Nicaragua which is appruximateIy 250 nautical miles in

length.
#

3.95

The relevant data show that both San Andres and Providencia fall
within he cuntinenta! shelf of Nicaragua a d within its exclusive

economic zone.

C . THESAN ~

D R E GROUP:
S
ITS
RELATIONTO THE MEDIANLINE

DIvrsroN OF THE AREAOF DELIMITATION
3.96

On the basis that the San Andres group falls under the sovereignty of
;i

I

Nicaragua, ahe issue which then arises is, w h a effect does the group
' I '

have on the median line division of the overall delimitation area
1

between the mainland coasts
of Nicaragua and Colombia?
.
.

In

principle, the solution based ppon equidistance, and the principle of
equal division, would apply and the sovereignty of Nicaragua would

not have any effect on rhe delimitation
between the mainlands of
:..
.

Nicaragua and Colombia.

.

-

,

X. The Delimitation in the Region
of §an Andres: the Nicaraguan
..
'

I

Position on the Basis of the Alleged Colombian Title

3-97

The purpose of the present section
.
of the Memorial i s to examine the
,.
. .

,

maritime delimitation on the
,
hypothesis of an alleged Colombian
,

title to the San Andres and.. Providencia group of islands.
i

Colombian assel?ion of title is,

The

course, contested, and the basis of

Nicaraguan title has been elaborated upon in Chapter I above.

3.98

In the opinion of the Government of Nicaragua the isIands of San
Andres and Providencia shou1.d be enclaved within the continental

shelf areas appurtenant to Nicaragua and the exclusive economic

if&$&:.

zone of Nicaragua, and accorded a territorial sea entidement of

twelve nautical miles. A number of key elements in the geographical

.

; ' . >.

..-: <

and legal framework justify this form of delimitation as the
appropriate equitable sulution.

These elements w iII now be

examined.

C.THESANANDRES GROUPmE!3 NOT ~

3.99

R

PART
M OF THE CUA~TAL

The various parts of the San Andres group are between 360 and 385
nautical miles from the nearest part of the Colombian mainland. The

principal islm d is 7 nautical m i I s Iong and 3 .? nauticaI m i l s broad

(ar is widest point). The main1and coast of Colombia opposite the
mainland coast of Nicaragua is approximately 400 nautical miles

long. By comparison the coast of Nicaragua is approximately 250
rniIes long. For purposes of deIirnitation by a median line, the points
contributing to a median line spread over a longer distance on the

Nicaraguan coast than on that of Colombia. As he Court pointed in
the LibydMalta case:

". ..it is by Inearis of the maritime fmnr of this landmass,
in orher words by its coastal opening, that this territorial
suvereignty brings its continental shelf rights into
effect.. . The juridical link between the State's territorial
sovereignty and its rights to certain adjacent maritime
expanses is established by means of its coast,'9362
3.100

It is evidenr that in the context of the coastal relationships, the San
Andr-es group can orliy have a minimal role in generating maritime

rights.

D. THEPREDOMINANT
INEREST
OF NICARAGUA J
N THE RELEVANT
AREA
Nicaragua i s the major riparian State in this part of the Caribbean.

3.101

. r

>

San Andres and its dependencies lie within the exclusive economic
.

I

.'

zone of Nicaragua and are situated within the areas of continental
-..

shelf appurrenant to Nicaragua. San Andres is 105 nauticaI miles

from the maidand c u s r of Nicaragua. Moreover, there are other
,

,

Nicaraguan possessions in the vicinity, including the Corn Islands.
,
,

,

There is a certain analogy

3.102

,

kith the situation relating to fhe Channel

Islands in rhe Anglo-Freilch Cpntinenral Shetf case. There the Con rr
.,

of Arbitration reasoned as follqws:

to the conclusion to be drawn from those
considerarions in connection with the delimitation of the
continenta1 shelf, the Court rhinks it sufficient 10 say that,
in its view, thev tend to evidence the medominant interest
of the French ~ e p u b l i cin the southern areas of the
Enplish Channel, a predominance which is also stronglv
indicated by irs usi it ion Mas a riparian
State alonn the
whole of the ChanneI's 'sorith
coast."Jb5(emphasis added).
- ..

"As

'

-A

r

.

.

3.103

,

,

Whilst the geographical situation in the western Caribbean i s not in
all respects parallel, the predominance of the mainland coast o i
-.

Nicaragua is sufficiently evident. The significance of the factor of

predominant interest is recognized
,
by Judge David Anderson in his
I

commentary on the Anglo-French case in the compendium of
'

.

practice edited by Charney and Alexander, International Maritime

Bolmdm-ies,VoIume 11, page 1735 at page 1744. He refers ro 'the
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International h w Reports, Vo1.54,p. 98, para. 1 88.
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the southern coast of the

predominant French

Channel'.

3.104
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To allow the San Andses p u p to have a significant maritime

extension of any kind would involve setting aside the principle or
factor of proportionality. The reIevant principles have been set forth

by the Court of Arbitrafion in the Anglo-French Contifientd Skef
case in the following passages of the Award:

"197. The Court refers

to the

presence of the Channel

Islands close to the French coast as constituting a
citcumstance crenrive of inequity, and a "special
circumstance" within rhe meaning of Article 6, merely
prima facie, becatrse a delimitation, to be "equitable" or
"justified", must be so in relation to both Parties and in
the light of all the relevant circumstances. The United
Kingdom, moreover, maintains that the specific features
of the Channel Islands region militate positively in favour
of rht delimitation it proposes. 11 invokes the particular
character of the Channel Islands as not rocks or islets bur
populous islands of a cersain p o l i r i d and economic
importance; it ernphasises the close ties between the
islands and the United Kingdom and the latter's
responsibility for their defence and security; and it
invokes these as calling for the csntinentai sheif of the
isIands Cv be linked to that of the United Kingdom.
Above all, it stresses that at best it is vnIy in the open
waters of the EngIish Channel ro heir west and notth rhat
they have any possibility of an appreciable area of
continental shelf. In the light of all these considerations,
it submits that to divide this area to the west and north of
thk islands betwen the Channel Islands and the French
Republic by zhe median line which it proposes does not
involve any "disproporfion or exaggeration."'

' 199. The Court considers that the primary element in
the present problem is the fact that thc CkanneI Islands
region forms part of the English Channel, throughout the
whole length of which 'the Parties face each other as

opposite States having almost, equal coastlines. The
problem of the Channel .'Islands apart, the continental
shelf boundaly in the' Channel indicated by both
customary law and ~rtklq6, as the Court has previously
stated, is a median .lib{- iunning from end to end of the
ChanneI. The existence of the Channel Islands close to
the French coast, if permitted to divert the course of that
mid-channel rhedian 1ine:'effects. a radical distortion of
the boundarv creative.:'of inequity. The case is quite
different from that of small islands on the right side of or
close to the median ljne;.and it is aIso quite different from
the case where ~umerquslislands stretch out one after
another Iong distances! from the rnainIand.
The
precedents of semi-enclaves, arising out of such cases,
which are invoked by the United Kingdom, do not,
therefore, seem to the cdurt to be in point. The Channel
Islands are not only "dn' fhe wrong side" of rhe midChannel median Iine but whollv detached ~ e o ~ r a ~ h i c a I I y
from the United Kingdom'. (emphasis added).3a . .. .'
. ,
..
I
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In the light of these considerations, the position of the San Andres
,

group can be appreciated:

L

.'

I

First: The presence of the Sap Andres group relatively close to the
Nicaraguan coast, and within the continental shelf areas and
,

exclusive economic zone

,

of. ,Nicaragua,
,
constitutes

a circumstance

creative of inequity (see par?.. 199
. quoted above).
Second: If the Sarr Andres Group is not enclaved, this would result
,

I,!

in a disproportion in the maritime areas as between Nicaragua and

Colombia (see para. 198 of the Award in the Anglo-French, case).
3M Iniertzniionnj

Law Reporis, VoI.. .54,pp. 101- 102.

Third:

---

The existence of

San Andres group close

to the

Nicaraguan coast, if permitted to djvert the course of the median line
y

ik.qlq

/'h

9 ,J-

between the two mainlands, would effect a radical distortion of the

boundary creative of ineqlri ty (see para. 199 quoted above).

-Fourth- The San Andres group is not only 'on the wrong side%f the
median line but wholly detached geographically from Colombia (see
para. 199 quoted above).

3. I06

ExampIes of Full enclaves are rare: see LeganIr and Hankey, in
Charney and Akxander (eds.), up. cit. Volume I, pagm 212-213Apart

from

the

enclaving of the Channel Islands, the only other

example is the Australia-Papua-New Guinea Agreement of 1 8
December 1978 (Limits ;in the Seos, No. 87). This Iarrer delimitation
is very complex and reflects highly spmiaIized geographical and
cultural desiderata.
3.107

The rarity of full enclaving simply reflects the fact that the

geographical circurnsrances do not often call for a full enclave.
However, the practice of both emlaving and semi-enclaving is
recognized in the doctrine without reservation: see, for example,
Weil, The Law of Muritime Delimitation - Reflections, 1989, pages
52,230,273;

Legault and Hankey, in G a m e y and Alexander (eds.),

op. cit, VuIurne 1, pages 212-213, Lucchini and VeIckel, Druif de fa
Mer, Volume 11, pages 145-147; Evans, Relevant Circumstunces and
Maritime Delimitation, 1 989,pages 149- 150.

3.108

The position in ttr~asof practice is described in authoritative terms

byLegaultandHankey:

-

"Another mahod, which Fay be used independently or in

conjunction wif 11 some uther method such as equidisbnce
is 'enclaving': that is, aitributing a mnririme belt ro an
island by means of a buirndary consisting of arcs of
circles drawn from appropriate headlands. This method
invariably results in a reduced
. . -.. area of maritime space for
the state whose island.is en&ived, ~ l a t i v eto w h that
slate would have obtained if the island had been wed as a
basepoint in drawing equidistant line.
-

:m

-

The enclaving method &I produce either a full enclave,
where the maritime belt accorded to the island is wholly
separated from the offshdie zone bf the mainland coast of
the state to which the island belongs, or, alternatively, a
semi-enclave, where the maritime zone appertaining fo
the island merges with the;kriiime zone of the mainland
coast. The semi<nclave-effect occurs when the island is
situated on or close to rhe.
line.
- . equidistant
._
.-.

<.-.

-

'

Although. in principle, i*la~es may be of any b d h .
in practice dley have irrGariabIy been 3 or 12 miles,
representing the breadth .of the terri toria1 sea, or 13 miIes,
to allow an additiorial mile of econoinic zone or
'

continental shelf beyond the territorial sea.

Examples of full enciaves are found in the AustraliaPapun New Guinea agreement of 18 December 1978 (No.
5-3) and the 1977 tlrrgb:Freack Cmtinentai S k y award
{No. 9-3). In tk,Australia-Papua New Guinea
agreement, twelve ~usvalianislands lying close to the
coast of Papua8 New Guinea were accorded 3-mile
territorial sea enclaves. In the Anglo-French award, the
British ChanntI Islands, dhich lay within 12 miles of the
French coast, were accorded 12-mile encIaves (3 miIe of
territorial sea and 9 miles of continental sheIf and
contiguous fishing zone)."F5
365 IRgmlt and

Hankey. op. cit., Vol. I, pp. 2 12-213.

must depend on the geographical and political circumstances in each

*;,,. ...
,; +: : I :u
case. There is, however, some evidence

of a tendency in the State

practice to deny a continental shelf entitlement to relativeIy small
islands in order to avoid a distorting effect upon adjacent shelf areas.

The Agreement between Italy and Tunisia signed on 20 August
197 1, reIat ing to the delimitation of the continental shelf, accorded

semi-encIaves to certain Italian isIands, as follows: a 12 nrn zone for
Lampione, and a 13 nm zone for Pantelleria, Lampedusa and Linosa:
see: Limits in the Seas, United States Department of State, No.89, 7

January 1980; and Charney and Alexander (eds.), Volume TI, pages
1611-1625.

3.1 I0

A similar approach can be seen in the Award of the Court of

Arbitration in the Dubai-Sharjah case. The critical passage of the
Award reads as follows:

"[This Court] has come to the conclusion that to allow to
the island of Abu Musa any entitlement to an area of the
continental shelf of the Gulf beyond rhe extc~rtof its belt
of terrirorial sea would indeed produce a distortirlg effect
upon neighhouring sheIf areas. The appIication of
eqrrirable prir~cipjeshere, so as to achieve a limitation that
is a function or reflection of the geographical and other
relevant circumstances of the area, must lead to no effect
being accorded to the island of Abu Musa for the purpose
of plotting median or equidistancc shelf boundaries
between i t and neighbouring shelf areas. We are
concerned in this Award, of course, only with the
continental shelf boundary between the Ernir+aates of
Dtlbai and of Sharjah. The totaI area of sea encIosed by a
12 miIe limit of terriforial sea around Abu Musa has been
calculated (by the Court's hydrographer) to amount to
544.5 square nautical miles, which includes an area o f
some 18.5 square nautical miles where the territorial sea
boundary of the island proceeds in an arc beyond point E

on the Chart, which intersects a (notional) extension of
the lateral equidistance Iine. The claim of haIf-effect for
the isIand ultirnateIy adkanced by the Government of
Sharjah in the lea dings before the Coan would have
added a further 133.8 s'quare nautical miles to that area;
this, in the view of the Court and in the light of the
considerations adverted to kar~ier,would have produced a
disproportionate and exaggerated entitlement to maritime
space as between the Parties to the present dispute. To
give no effect to the continental shelf entitlement of the
island of Abu Musa &uld preserve the equities of the
geographical situarion and would be consistent, for
example, with comparable regiona1 practice as appIied to
the islands of ~ l - ' ~ ; a b i ~ aand
h Farsi in the Saudi
Arabian-Iranian agreement of January 1969, and Dayinah
in the Abu Dhabi-Qatar agreement of March 1969, where
the continental shelf rights of islands were limited to
coincide with their respective territorial waters, but not
used as base points for. the purpose of constructing
median or equidistance boundaries in respect of the
continental shelves &!ween
upposi te or adjacent
~tates."~~

-.

0

'

I
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"

The parallels with the situatiqn of the Channel Islands are striking,
.

,

and the decision in the Anglu-French case in respect of the n~ethod
of encIaving h a not attracted any criticism. The situarion of the
Andres group generates indications that these is here an even

stronger case fur enclaving.

,

'
'
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The facts speak for thernsel~&%thiis respect:

Population: In 1985'-thebopopulatioh &
was 35,836

an Andres and Pmvidencia

In 19?7 the Channel Islands had a population of

130,800: see the Decision of 30 June 19n.paragraph 171.
Area- San Andres and Pmvidencia have an area of 8 and 6 square

u

nautical miles respectively. The Channel Islands have an area of 75

square miles.
Distance from the res~ective mainland's:

San Andres and

Providencia lie respectively 385 and 384 nautical miles From the

mainland of Cdornbia.

Guernsey, Jersey and AIderney tie

respec~iveIy55, 70 and 45 nauticaI miIes from the mainland of the

United Kingdom.
General length of the coasts of the islands measured as one straight
line segment for each island: 5an Andres and h.ovidencia have

respectiveIy 7 and 4.5 naurical rniIes of coaseal length whilst
Guernsey, Jersey and Alderney have a coastal length respectively of

9, 10 and 3 nautical miles.
3.113

In the Iight of these comparisons and in the light of the legal
considerations Set fonth in paragraphs 3.107-3.1 I 0 above, it must be
evident that the enclaving method alone represents the equitable:

solution. This is the solurion dictated by the geographical and legal
fmmework and which does not involve any 'disproportiwr or
exaggelation',

XI. The Presence of SmaII Cays in the Maritime Delimitation Area

The previous sections of this Chapter addressed the maritime

3.114

.

' .

delimitation involving the mainland coasts of Nicaragua and

Colombia, including the weight to be accorded to the islands of San
Andres and Providencia in such
a delimifation. The present section
,
,

considers the weight to be accorded to a number of ma11 cays
located in the maritime a p between the mainland coasts of

Nicaragua and Colombia. This concerns certain small cays scattered
throughout the western part of the delimitation area. The present
section will also deaI with the bank of Quitasuefio, which I~asbeen
.

included in various insfnrments of relevance for the present
proceedings. However, there a're no islands on this bank, which have
maritime zones of their own. Before turning to the role of the small

cays in the maritime deIimiption, a shofl description of the poIiticaI

geography of fho& small cays and the bank of Quirasueiio is
provided.

The continental shelf extending from the Central American mainland

3.1 1 5

coast is relatively shallow and there are numerous banks in this
area.367 Some of these banks are close to the sea surface in Iarge
areas and in some pIaces small cays sit on top of them. The present

For an overview of the geography of the area concerned see also NM, Vol. 1,
Figure 111.
'67

.
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description of these banks a d 'bays starts from the southwest of [he
area of relevance for the delimitation
. and deals with all the banks
. I :

%.

-

1

1

and cays lying between Cayus de Albuquerque in Ihe southwest and
the bank of Baja Nuevo in the northeast.

3.1 16

The Cayos de Albuquerque are two small cays, Cayo del Norte and
Cayo del Sur, which both are only a couple of hundred meters
across, and which are located on the east side of an isolated coral

bank, The approximate position of the Cayos de AIbuquerque is: 12"
11 ' N,81' 50'

W

and they lie about 100 nautical miles to the east of

the mainland of Nicaragua, 65 nautical miles to the east of the Corn

Islands (Islas del Maiz) and 20 nauticaI rniIes to the south of the
island of San Andres. The distance to CoIurnbia is about 375 nautical

miles.

3. I 17

The Cayos del Este Sudeste are lacated at the position 12" 24' N,8 1"

27' W, about 35 kiIometers tu the nclrthea~t of the Cayos de
A1bnquerque on rhc southeastern part of an isolated bank. These cays

include the Cayo del Este, Cayo Bolivar and Cayo Arena, none of

which is more than a few meters high. The distance from these cays
to the

mainland of Nicaragua, the Cum Islands (blas del Maiz) and

the island of San Andres is respectively about 120, 9Q and 20

nautical miles. The distance to Colombia is abut 360 nauticaI rniIes.
3.1 18

The bank of Roncador lies about 75 nautical miles to the east of the

island of PrLovidenciaand 190 nnlrtical miIts to the east of the
mainland of Nicaragua, at an approximate psition of 13" 34' N, SO"

W W.The distance of the bank of Roncador to Colombia is about
320 nautical miles. The only cay on this bank, also called Roncador,

is Iocated on the northern part of the bank and is composed of sand

and corals.

3.1 19

-

.

The bank of Serrana is an extensive area with dangerous shoals. It is
about 20 miles in length and 6 miles wide and is about 45 miIes to

the north of the bank of Roncador. There are a number. of cays oIr
this bank, inciudirrg North Cay and Southwest Cay. The bank of
of 14P 24' N, 80" 16' W and lies 80

Serrana is located at the

nautical miles from Providencia, 145 nautical miles from Cayo
Miskito and 170 nauticaI ini~esfrom the mainIand of Nicaragua. The

distance to Colombia is about 350 nautical miles.
3.120

The bank of Serranilla lies about 80 miles to the north of the bank of
Serrana, at the position of 15" 55' N, 79" 54' W. The smaII cays on

ScrranilIa incIude Easr Cay i d Beacon Cay, which are composed of
sand and coral. The bank of Serranilla is located to the northeast of
the mainland coast of ~ i c a r a ~ u aCayo
,
Miskito and the island of
:

Prouidencia. The distance of these coasts to Serranilla is respeaively
200, 190 and I65 nauticaI miles. The distance to Colombia is about
400 nautical miles.

3.1 2 1

The bank of Bajo Nuevo lies due east of the bank of Serranilla, at the
location 15" 53' N, 79" 15' W, and is abour 14 miles long and 5

~nileswide. The mosr prominent cay on Bajo Nuevo is Low Cay,
which is just 300 meters long and 40 meters wide and i s composed

of coral fragments and sand and about 5 feet high. Low Cay lies at a
distance of about 205 nautical rniIes from Providencia and

respectively 265 and 245, nauticaI miles from the Nicaraguan
mainland and Cayo ~ i s k i t oThe
.
distance to Colombia is about 360

nautical miles.

.
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.

The present Memoriai has *lkflicared the basis

for sovereignty of

Nicaragua over all of.- . the
abovementioned
cays and consequently
--< ' .
.

.7

'

..

..

requests the Court to declare that Nicaragua has a title to all of them.

However, it cannot be excluded that the Court reaches diffetent

conclusions in respect of this issue. The present section will address
the role of the cays in the maritime delimitation between Nicaragua

and Colombia, taking into account the different outcomes that are
p s i b l e in respecr of rhe question of sovereignly. However,

independently of the outcome of the part of rhe present proceedings
concerning sovereignty, the position of Nicaragua is that all these
cays are of

such a minor significance that their role in the maritime

deIirnitation has in any case to be limitd to an absolute minimum.
Haw this is to be achieved is set out below in subsection C .

3.123

The bank of QuitasueEo is situated between the Cnyos Miskitos, the

island of Providencia and the Bank of Semna. The distance from
Cayo Miskito, the main idand in the Cayos Miskiros, to Quitasueiia

is aborrt 90nautical miles, and the distance to Psovidencia is some 40
nautical miles. The bank of Quitasueiio, as defined by the 200 meters
isabath, extends about 34 nautical miles in a north south direction

and has a maximum width of some 13.5 nautkaI miIes. Nicaragua

considers that, as there are no cays on the bank,* if has no relevance
for the maritime delimitation to be etTected between herself and
Colombia. No mare would have to be said about Quitasuefio, were it

not far the fact that Colombia in the past bas taken an equivocal
psilion in respect of this bank- Far instance, in an Exchange of
358

See, for instance, Sailing Direcfiurls(Enroure); Caribbean Sea; Vui. 2, Fifrk
Ediaioll (Defense Mapping Agency, 1995), p. 105; East Coasts of Central
America and Gulf of Mexico Pilot; W e ~ t e r nCaribbean Sea and the Gulf of
Mexico from Pmra Tirbi to C a p Sable inclriding Yucatari Ch~nnel;second
edition (Hydrographer of the Navy, 19931, p. 56.

.-

Notes in connection wirh the Treaty concerning rhe status of Quita

Suefio, Roncador and Serrana of 8 September 1972 between the
United States and ~olornbia,the latter indicated that the 'physical

status of Quita Sueio is not incompatible with the exercise of

sovereignty'.'69 On the other. hand, the Unired States indicated its

legal position to be that 'Quira Suefio, being permanently submerged
at high tide, is at the present time not subject to the exercise of

sovereignty'.370The United States gave a more detailed view on the
status of Quitrtwefio in a Note fr-om the Secretary of State to the

Nicaraguan Ambassador in Washirlgton of 6 December 197 1. This
Note, responding to urgent demands from Nicaragua, which
considered that the negotiations between the United States and
Colombia over Roncador, Serrana and Quitasueiio affected its rights,

observes rhat the United States Government had investigated the
1rahra1 condition of the Quitasuefio bank and had come to he

conclusion that the bank was permanently submerged in high tide.

..

Therefore considered the Quitasuefio bank as part of the high seas
and nor subject ru any cIaim of sovereignty by any State.

Nicaragua cansistentIy sought to obtain an assurance from the

3.124

United States that her title to the cays on the banks of Roncador and

Serrana and her rights over the continental shelf, including the areas
of these banks and that of Qui tasuefiu wouId not be prejudiced by rhe
co~rclusionand ratification of the 1972 Treaty between the United

States and Colombia. In response, the United States issued various

See NM,Vol. 11, Annex 33b TIAS 10 120.
370 See NM, Vol. 11, Annex 33a.TIAS I 0120.
.
369

I.

.

,

statements indicating that thBq872 Treaty is without prejudice to the
Nicaraguan position.371

..'L,.

.

,.
,

There is a lighthouse on the bank of ~uitasueiio."~However, a

3.1 25

Iighthouse does not possess the status of an isIand and does not have

a territorial sea of its own, nor does it affect the delimitation of the

territorial sea, the exclusive economic zone or the continental
shelf.373

3.126

If the Court were to find that there are features on the bank of
QuitasueHo that qualify as islands under international law, the Court
is requested to find that sovereignty over them rests with Nicaragua,

for the same reasons as set out above for the cays Iying on Roncadw
and ~ t n - a n a . ~In' ~the maritime delimitation between Nicaragua and
Colombia, the same considerations would apply as set out below in
subsection C for the other cays concerned.

"'372 See fr~rrherNM,Chap. 11, paras. 2.158-2.178.

Through an Exchange of Notes in connection with the Treaty concerning the
status of Quita Sueiio, Roncador and Serrana of 8 September 1972 between the
United States and Colombia, the United States agreed to grant in perpetuity to
Colombia the ownership of the lighthouse on Quitasuefio (NM, Vol. 11, Annexes
32b. 32a). The United States indicated that this granr was subject to the
understanding that it was without prejrrdice ro its legal position that Quitasuefio,
being pemarre11t1ysubn~ergedat high ride was not subject to the exercise of
sovereignty.
373
United Nations Convention on the Law of the Sea, article 60(8), refers to
artificial islands, installations and structures generally. Article 60(8)is reflective
of customary international law.
374 See further NM,Chap. IT, Sec. III. Srrbsec. A.

C. THEWEIGHTOF THE CAYSIN TFE MARITIMEDELIMITATTON
BETWEEN

NICARAGUAA N D COLOMBIA

Nicaragua holds that all of the cays concerned, due to their size,

3.127

location and other characterisrics, do not have to be accorded any
weigh1 in establishing the maritime tj~undarybetween Nica~aguaand

Colombia. In case the cays are Nicaraguan, giving no weight to them
implies that they are included in the maritime zones of Nicaragua

generated by her other coasts.
Any cay that were to be found to be CoIon~bianhas to be enclaved in

3.128

the maritime zones of Nicaragua. As will be recalled, Nicaragua
submits that maritime delimitation law prescribes that the islands of

San Andres and Providencia, 'if they wcre found to be Colombian,
have ro be enclaved in the maritime zones of Nicaragua by drawing a

12 nautical mile limit around them.
As far as the cays are concerned, even an enclavernent in a 12

3.129

1rautica1 mile limit wonId give them a disproportionate effect and
led to an inequitab1~result. This can be iiiusrrated by an example. A

hypothetical island, consisting o f a single point, beyond 24 nautical
miles from any other baseline, has a 12 nautical mile zone of over
450 square nauticaI miles. This stands in sharp contract with a

(mainland) coast, which is formed by a straight Iinc. In this case, it

takes a stretch of more than 37 nautical miles to generate the same

area of territorial sea.375As was set out above, almost all of the cays
under consideration in this section are at more than 24 ~larrticalmiles
from other coasts. Only a 12 nautical mile encIave around the Cayus
375

See also the illustration included in NM, Vol. I, Figure IV.
,

,
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de Albuquerque and the Cayos del Este Sudeste overlaps to a Iiinited
extend with a 12 nautical mile zone> around
the island of San Andres.
::, .
.,

,

-

>

,

This implies that 12 nautical mile endaves around all of these cays
qua1 an area of f honsands of square nautical miles. Obviorrsly, this
cannot be an equitable result, taking into account the overaII coastal

relationship between Nicaragua and Colombia.
3.130

Nicaragua considers that the only possibIe equitable solution for the
cays, in case they were to bc found to be Colombian, is to deIirnit a

maritime boundary by drawing a 3 nautical mile enclave around each

individual cay. This would give each of these small cays a maritime

area of more than 28 square nautical miles. There can be no doubt
that this is an equitable resulr, if the size of this maritime area is

compared to the size of the cays.

There is little precedent that is directly of relevance for this type of
encIaving of srnaII cays. There is no want of case law and stare
practice that have cornpIetely ignored minor insular features in
establishing maritime boundaries. However, in general, such features

are located on the same side of the maritime boundary as the other
~erritoriesof rhe sovereign concerned. In these cases there is no need
to

address the maritime boundary around such features separate1y.

Nonetheless, there are a number of examples i n the case law, which
indicate that, in order to achieve an equitable result, it is not

necessary to give minor features a full 12 nautical mile territorial sea,
even in cases ir dues not overlap with the territoria1 sea of Iarger

islands or mainland.

I

3.1 32

In the

Case

concerning Maritime Delimitation and Territorial

Qaesrions b e t w ~ e nQatar and B~hraifithe Con~rhad ro consider the

weight to be accorded ro the very smaII isIand of Qir'at Jaradah. The

Judgment of the Court of 16 March 2001 observes in this
connection:

"21 9. The rlext question 15 be considered is that of Qit'ar
Jaradah. The Court observes that Qit'ar Jaradah is a very
small isIand, uninhabited and wi thont any vegetation.
This tiny island, which-as the Court has determined (see
paragraph
197 above)-comes under Bahraini
sovereignty, is situated about midway between the main
island of Bahrain and the Qatar peninsula. Consequently,
if irs low-water Iine were.'ro be used for determi~ringa
basepoinr in the constmctiun of the equidisrance Iine,
and this Iine taken as Ithe deIin~itation Iine, a
disproportionate effect would be given to an
insignificant maritime feature (. ..).
In similar situations the Court has sometimes been led to
eliminate the disproporrionate cffecr of smaII islands
(see North Setr Cortbinenral She& f;.C.J.Rrporfs 1969, p.
36, para. 57; Cmrinentaf Sheg (Libyan Arab
Jumuhiriycr/Malta), Judgment, I. C.J. Reports 1985, p.
48, para. 64).The Court thus finds that there is a special
circumstance in this case warranting the choice of a
delimitation Iine passing immediately to the east of
Qir'at Jaradah.
220. The Court observed earIier (see paragraph 216
above) that, since it did not determine whether Fasht al
Azm is part of Sitrah island or a separate low-tide
elevation, it is necessary to draw provisionally two
equidistance lines. If no effect is given to Qit'at Jaradah
and in he event that Fasht al Azm is considered to be
pan of Sitrah island, the equidistance line thus adjusted
cuts through Fasht ad DibaI leaving the greater part of i t
on the Qatari side. If, however, Fasht: al Azm is seen as a
low-tide elevation. the adjusted equidistance line runs
west of Fasht ad Dibal. In view of the fact that under
borh hypotheses, Fasht ad DibaI is IargeIy or rutally on
the Qarari side of the adjusted equidistar~ceIine, the
Couri considers it appropriate to draw the boundary Iine
between Qit'at Jaradah and Fasht ad Dibal. As Fasht ad
Dibal thus is situated in the territorial sea of Qatar, it

256
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falls for that reason undii7he sovereignty of that State.

I-..)

222. Taking account-of all of the foregoing, the Court
decides that, frum the point of intersection of the
respective maritime Iirnits of Saudi Arabia on the one
hand and of Bahrain and Qatar on the other, which
cannot be fixed, the boundary will foIIow a northeasterly direction, then immediately turn in an easterly
direction, after which it will pass between Jazimt Hawar
and Janan: it will subsequently turn to the north and pass
between the Hawar Islands and the Qatar peninsula and
continue in a northerIy direction, Icaving the low-ride
elevation of Fasht Bu Thus, and Fasht aI Azm, on the
Bahraini side, and the low-tide elevations of Qita'a el
Erge and Qit'at ash Shajarah on the Qatari side; finally it
will pass between Qit'at Jaradah and Fasht ad Dibal,
leaving Qit'at Jaradah on the Bahraini side and Fmhr ad
Dibal on the Qafari side."

The delimitation effected by the Court resuIts in an area Iying only

within 12 nautical miles of Qit'at Jaradah, which island falls under
the sovereignty ofBahrain, being attributd to

3.133

The Gcsi~edGuinea-Bissa~l
arbitration provides n further illustration

of the fact that small islets may not be given a full 12 nautical mile

I

territorial sea, even if this territorial sea does not overlap with the

I

*

It can be noted that this area is wifhin I2 nautical miles of the low-tide
elevation of Fasht ad Dibat. However, in respect of this low-tide elevation the
Court, after a discussion of the status of low-tide elevations under international
law observes:

"209. The Court, conseqtrentIy, is of the view that in
the present case there is no ground for recognizing the
right of Bahrain to use as a h e l i ne the low-water Iirre
of those low-tide elevations which nre situated in the
zone of overlapping claims, or for recognizing Qatar
as having such a right. The Court accordingly
condndes that for the purposw of drawing the
equidistance line, wch low-tide elevations must be
disregarded,"

territorial sea of other coasrs. The ~naritime boundary esrablished by
the Court of Arbitration granted the isIet of AIcatraz only a 2.25

nautical mile maritime belt of territorial sea to the north. The Court
of Arbitration found it equitable
.
to grant Alcatraz a 12 nautical mile

territaria1 sea to the wesr. Howeyer, this cancession was made

without taking into account any reefs."'

In orher words, even to the

west of Alcatraz, where it faces the open ocean, the Court of
Arbitration considered that an equitable delimitation had to result in
limiting the exte~rtof the territoria1 sea of Alcatsaz.

Statepr-acticeoffersabundantevidenceofthefactthat,inorderto

3.134

arrive at an equitable result, an entitlement of one State that does not
overlap with a similar entitlement of another State nonetheless can
be curtailed. This concerns, for instance, any biIatera1 delimitation
agreement that arrives at rhe outer Iimits of the maritime w n e s of the
States concerned at a point that is not equidistant from the relevant

baselines of both States.378 An example of such a delimitation is
'

formed by the Agreement between the Government of Argentina arld
the Government of Chile reIating to the Maritime DeIirnitation

between Argentina and Chile of 29 November 1984."'

The

boundary runs along a meridian up to the outer limit of the exclusive
economic zones of both States. Article 7 of the Agreement provides
that the ChiIean excIusive economic zone is aIso bounded by this
meridian in the area where it does not overlap with the exclusive
economic zone of Argentina., An example of a territorial sea
delimitation involving this issue is provided by the Protocol berween
the Government of the RepubIic of Turkey and the Government of
377
378
379

G ~ i n e d G ~ i r z e a - B i sarbitration,
m
Award of 14 February 1985, para. I 11 a).
For a graphic illustrating this situition see NM, Vol. 1, Figure V.
Law ofthe Sea Bulletin No. 4 (1985), p. 50.
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the

Union of Soviet ~ociaiibi'~e~ub1ics
concerning the Territorial

Sea Boundary between the Two State.s,in the Black Sea of 17 April
z - .*.
+,- b

1 9 7 3 .A~ ~mtowl-Descripfion~~'
drawn up in connection with the
Protocol defines the rerriroria1 sea up ta a point thar is onIy within

TZ

nautical miles of the basdine of Turkey, but beyond 12 nautical
miles of the baseline of the former Soviet ~ n i o n . ~ * *
3.135

Colombia herself has taken the position that no weight has to be
given to small isIets in connection with the deIimi~ationof her
maritime boundary with Venezuela in the Gulf of VenezueIa and
outside of the Gulf in the Caribbean Sea. Colombia borders the
northwest entrance of the Gulf of Venezuela and Venezuela borders

t h e rest of the GuIf. The Iand boundary between both Srates reaches

the Gulf of Venezuela at CastiIletes at the northwestern shore of the

Gulf. At the entrance of the Gulf of Venezuela, beyond the 12

nautical mile territorial sea of the mainland coasts of both States, lie
Los Monjes, n number of srnaII islets under the sovereignty of

Venezuela. Los Monjes are Iocated 19 nautical miIes from Colombia
and 4 1.5 nautical miles from the mainland of Venezuela epposi te the

Colombian coast. Colombia has submitted that the maritime
boundary between herself and Venezuela has fo be an equidismce
line between the mainland m a s s , mq1~relydisregarding Los
~onjes."' Such an equidistance line places these Venezuelan islets

No. 14475.
w1 Protocol-lhaiption of the Course of tke Soviet-TurkishSen B o u d a q Line

38Q UNTS Vol ,340,

1
I
a

bawmn the TerritotiaI Seas of the Union of Sovia Socialist RepubIics and the
Republic
382
of Turkey in the Black Sea of I I September 1980.
J. I. Charney and L.M. Alexander, I n t e m a t w ~ ~Maritime
~l
Boundaries,
Dordrecht, 1993, p. 1682.
383 See, for instance, the Letter of the Minister of Foreign Affairs of Colombia
of 16 August 1987 to this Ve~lezutIancounterpart (NM, VoI. 11, Annex 43; or

inside rhe maritime zones of Colombia, not according them any be11
of territor-iaI sea at

In conclusion, Nicaragua holds that the maritime delimitation the

3.136

Court is requested to effect should not give any weight to the small
cays scarrered throug~~orrt
rhe wesrern part of the delimitation area. In

case the cays are Nicaraguan rhe cays are located on the Nicaraguan
side of the median line maritime boundary proposed by Nicaragua.
In this case, the cays are included in the maritime zones of Nicaragua

generated by her other coasts. In case any of the cays were found to
be Colombian, such cays would be simated o n the wrong side of rhe

median line maritime boundary proposed by Nicaragua. In this case,
the solution should be to draw a 3 nautical mile enclave around such

cays. If the Court were to find that there are features on the bank of

Quirasuefio rhat qualify as isIands under internationa1 law, in the
maritime delimitation between Nicaragua and Colombia the same
considerations as set out for the other cays concerned would apply to
such islands.

Note D.M. 01851 of the Minister of Foreign Affairs of Colombia to the Minister
of Foreign Affairs of Venezuela of 15 September I993 (NM, VoI . TI, Annex 48)
For a graphic illustrating the delimitation line resulting from the Colombian
position see NM, Vol. I, Figure VI.

"

+L

XII. Conclusions

-

-.

f

*
.L

C

I n cases involving multi-purpose delimitation, the Cour-i should aim

3.137

at an equal division of areas where the maritime projections of the
coasts of the States between which delimitation is to be effected

The jurisprudence of the Court provides ample
mfirmation that the principle of q u a i division applies in

converge.
.

3.1 38

delimitation of a single maritime boundary.
The coasts defining the delirni tation area (see Volume I, Figure I) for

present purposes are as follows:

(a)

The mainland coast of Nicaragua from the terminus of the

land bwndrtry with Honduras (in the noflh) to the
terminus of the land boundary with Cesra Rira {in the

south),

{b)

The mainland c-I

of CoIornbia opposite the coast of

Nicaragua, and fronting on the same maritime areas3.139

This assessment is not substantially affected by the question whether
San Andres and its dependencies are determined to be Nicaraguan or

Colombian. Even if, for the sake ofargument, the San Andres g o u p
were determined to be Colombian, the consequences of such a

determination would

not

affect the essential geographical

relationship of the mainland coasts of the Parties.

3.140

The equidistance line which results from application of the principle

of equal division is provisionaI in the sense ahat it is subject to a

process of adjustment resulting from any relevant circumstances. In
the circumstances of the present case there is no legal basis for the

adjustment of the median line.
3.14 I

The relevant equitable criteria confirm the equitable character of the
resulting median line. The relevant criteria are: the incidence of
natural resources in the disputed area, the principle of equal access to
the

natural

resources

of

the

disptlred area,

and securiry

considerations.

3.142

In the present case the test of proportionality does not reveal any
necessity for correction of the median line.

3.143

In case the Court finds that Colombia has sovereig~ltyin respecr of
the islands of San Andres and Providencia, these islands should be
enclaved and accorded a territorial sea entitlement of twelve nautical

miles, this being the appropriate equitable soIution justified by the
geographical and IegaI framework.
3.144

The Republic of Nicaragua has sovereignty over the following cays:
the Cayos de Albuquerque; the Cayos de Este Sudeste; the cay of

Runcador; North Cay, Southwest Cay and any other cays on the

bank of Serrana; East Cay, Beacon Cay and any other cays on the
bank of Serranilla; and Low Cay and any other cays on the bank of

Bajo Nuevo.
3.145

If the Courr were to find thar there are features on the bank of

Quirasueiio that qualify as islands under inremariona1 Iaw, the Court
is requested to find that sovereignty over them rests with Nicaragua.
252

,.'.

3.146

Nicaragua holds that all o f ' t k cays concerned, due to their size,
location and other characteristics, should not be accorded any weight
in establishing the maritime boundary between Nicaragua and

Colombia. In case the cays are Nicaraguan, giving no wight to

h r n implies that they are included in the maritime zones of
Nicaragua generated by her other coasts.

3,147

If any of the cays were determined to be Coiornbian, such cays

would be accorded enclaves in accordam with the principles of
maritime delimitation. Nicaragua considers that the only possible
equitable solution for the cays, in the case they were to be found to

be CoIornbian, is to delimit a m a ~ i ~ i mboundary
e
by drawing a 3
nautical mile enclave around them.

SUBMISSIONS

iI

!

Having regard to the legal considerations and evidence set forrh in this
Memorial: May it please the Court to adiud~eand declare that:

(1)

the Republic of Nicaragua has sovereignty over the islands of San
Andres, Providencia, and Santa Catalina and the appurtenant
islets and cays.

(2)

the Republic of Nicaragua has sovereignty over the following
cays: the Cayos de Albuquerque; the Cayos del Este Sudeste; the

Cay of Roncador; North Cay, Southwest Cay and any other cays

on the bank of Serrana; East Cay, Beacon Cay and any other cays
on the bank of Serranilla; and Low Cay and any other cays on the
bank of Bajo Nnevo.
(3)

if the Court were to find that there are features on the bank of

Quitasuedo that qualify as isia~ldsunder international law, the
Court is requested to find that sovereignty over such features rests

with Nicaragua.

(4)

the Barcenas-Esguena Treaty signed in Managua on 24 March

1928 was nor IegaIIy valid and, in particular, did not provide a

legal basis for Colombian claims to San Andres and Providencia.

(5)

in case rhe Court were Lo find that the Barcenas-Esguerra Treaty
had been validly concInded, then the breach of this Treaty by

Colombia entitled Nicaragua to declare its termination.

(6)

in case the Court were to find that the Barcenas-Esguerra Treaty

had been vaIidIy concluded and werc still in force, then to
determine that this Treaty did not establish a delimitation of the

maritime areas along the 82" meridian of longitude West.
(7)

in case the Court finds that CoIombia has sovereignty in respecr

of the islands of San Andres and Providencia, these islands be
enclaved and accorded a territorial sea entitlement of twelve
rniIes, rhis being the appropriate equi tabIe soIution justified by rhe
geographical and IegaI framework.
(8)

the equitable solution for the cays, in case they were to be found
to be Colombian, is to deIimit a rnariti~neboundary by drawing a

3 11auticaI mile enclave arorrnd them.
(9)

the appropriate form of delimitation, within the geographical and

legal framework cunst ituted by the mainland coasrs of Nicaragua
265

and Colombia, is a single maritime boundary in the form of a

median line betweed these mainland coasts.

The Hague, 28 April 2003.

Carlos J. ARG~ELLO
G6mz
Agent of the Republic of Nicaragua
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