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1. Chronology of the procedure and submissions of the Parties (paras. 1-13)

On 16 September 2004, Romania filed an Application instituting proceedings against
Ukraine in respect of a dispute “concern[ing] the establishment of a single maritime boundary
between the two States in the Black Sea, thereby delimiting the continental shelf and the exclusive
economic zones appertaining to them”. In its Application Romania states that on 2 June 1997
Ukraine and itself signed a Treaty on Relations of Co-operation and Good-Neighbourliness, as well
as an Additional Agreement, by which the two States committed themselves to finding agreement
on the above-mentioned matters. Both instruments entered into force on 22 October 1997.
Romania contends that negotiations held since 1998 have been inconclusive.

As a basis for the Court’s jurisdiction Romania invokes Article 4 (h) of the Additional
Agreement, which provides inter alia that the dispute be brought to the International Court of
Justice at the request of any of the Parties if unresolved in a reasonable period of time, not later
than two years after the initiation of the negotiations.

The Parties disagree on the course of the maritime boundary to be established, and in
particular on the role in this respect of Serpents’ Island (a maritime feature situated in the
north-western part of the Black Sea, approximately 20 nautical miles east of the Danube delta).

Since the Court included upon the Bench no judge of the nationality of either of the Parties,
each Party proceeded to exercise its right conferred by Article 31, paragraph 3, of the Statute to
choose a judge ad hoc to sit on the case. Romania chose Mr. Jean-Pierre Cot (France) and Ukraine
chose Mr. Bernard H. Oxman (United States of America).

Romania filed its Memorial and Ukraine its Counter-Memorial within the time-limits thus
fixed by the Court by an Order of 19 November 2004. By an Order of 30 June 2006, the Court
authorized the filing of a Reply by Romania and a Rejoinder by Ukraine and fixed time-limits for
the filing of these pleadings. Romania filed its Reply within the time-limit thus fixed. By an Order
of 8 June 2007, the Court extended the time-limit for the filing of the Rejoinder by Ukraine. The
Rejoinder was duly filed within the time-limit thus extended.

Public hearings were held from 2 to 19 September 2008. At the hearings, a judge put
questions to the Parties, to which replies were given orally in accordance with Article 61,
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paragraph 4, of the Rules of Court. At the oral proceedings, the following submissions were
presented by the Parties (see also sketch-map No. 1 appended herewith):

On behalf of the Government of Romania,

at the hearing of 16 September 2008:

“Romania respectfully requests the Court to draw a single maritime boundary
dividing the maritime areas of Romania and Ukraine in the Black Sea, having the
following description:

(a) from Point F, at 45°05'21" N, 30°02'27"E, on the 12 nm arc surrounding
Serpents’ Island, to Point X, at 45° 14' 20" N, 30° 29' 12" E;

(b) from Point X in a straight segment to Point Y, at 45° 11' 59" N, 30° 49' 16" E;

(c) then on the line equidistant between the relevant Romanian and Ukrainian adjacent
coasts, from Point Y, passing through Point D, at 45° 12' 10" N, 30° 59' 46" E, to
Point T, at 45° 09' 45" N, 31° 08' 40" E;

(d) and then on the line median between the relevant Romanian and Ukrainian
opposite coasts, from Point T— passing through the points of 44°35'00" N,
31°13'43"E and of 44°04' 05" N, 31°24'40" E, to Point Z, at 43°26' 50" N,
31°20' 10" E.”

On behalf of the Government of Ukraine,

at the hearing of 19 September 2008:

“For the reasons given in Ukraine’s written and oral pleadings, Ukraine requests
the Court to adjudge and declare that the line delimiting the continental shelf and
exclusive economic zones between Ukraine and Romania is as follows:

(a) from the point (Point 1) identified in Article 1 of the 2003 Treaty between Ukraine
and Romania on the Regime of the Ukrainian-Romanian State Border, having the
co-ordinates of 45° 05' 21" N; 30° 02' 27" E, the line runs along a straight line to
Point 2, having the co-ordinates of 44° 54' 00" N; 30° 06' 00" E; then

(b) from Point 2, the line runs along an azimuth of 156° to Point 3, having the
co-ordinates of 43°20'37" N; 31°05'39" E; and then continues along the same
azimuth until it reaches a point where the interests of third States potentially come
into play.

2. General geography (paras. 14-16)

The Court notes that the maritime area within which the delimitation in the present case is to
be carried out is located in the north-western part of the Black Sea. It recall that, within this area,
approximately 20 nautical miles to the east of the Danube delta, is situated a natural feature called
Serpents’ Island. Serpents’ Island is above water at high tide, has a surface area of approximately
0.17 sq km and a circumference of approximately 2,000 m.



3. Preliminary legal issues (paras. 17-42)
3.1 Subject-matter of the dispute (paras. 17-19)

The Court indicates that the dispute between Romania and Ukraine concerns the
establishment of a single maritime boundary delimiting the continental shelf and exclusive
economic zones between the two States in the Black Sea.

3.2 Jurisdiction of the Court and its scope (paras. 20-30)

The Parties are in agreement that all the conditions for the Court’s jurisdiction were satisfied
at the time of the filing of the Application and that the Court accordingly has jurisdiction to decide
the case. However, they differ as to the exact scope of the jurisdiction conferred upon the Court.

The Court observes that Ukraine is not contending that under international law, as a matter
of principle, there cannot be a delimitation line separating the territorial sea of one State from the
exclusive economic zone and the continental shelf of another State. In fact, such a line was
determined by the Court in its latest Judgment on maritime delimitation (see Territorial and
Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua v. Honduras),
Judgment of 8 October 2007). Ukraine rather relies on the terms of paragraph 4 (h) of the
Additional Agreement, which in its view, “suggest[s] that the Parties did not anticipate that the
Court would be called upon to delimit an all-purpose maritime boundary along the outer limit of
Ukraine’s territorial sea” around Serpents’ Island.

The wording of paragraph 4 (h) of the Additional Agreement that “the problem of
delimitation of the continental shelf and the exclusive economic zones shall be solved by the. ..
International Court of Justice”, is neutral as to whether these zones must be found on both sides of
the delimitation line throughout its length. The Court is of the view that it has to interpret the
provision of paragraph 4 (h) of the Additional Agreement conferring jurisdiction on the Court in
the light of the object and purpose of that Agreement and its context.

That Agreement was concluded on the same day as the Treaty on Good Neighbourliness and
Co-operation between Romania and Ukraine, which in Article 2, paragraph 2, provides:

“The Contracting Parties shall conclude a separate Treaty on the regime of the
border between the two states and shall settle the problem of the delimitation of their
continental shelf and of economic exclusive zones in the Black Sea on the basis of the
principles and procedures agreed upon by an exchange of letters between the ministers
of foreign affairs, which shall take place simultaneously with the signature of the
Treaty. The understandings included in this exchange of letters shall enter into force
simultaneously with the entry into force of this Treaty.”

The Additional Agreement specifies the manner in which effect is to be given to the
commitment of both Parties stated in Article 2, paragraph 2, of the Treaty on Good
Neighbourliness and Co-operation quoted above. The Parties specified, in particular, in
paragraph 1 of the Additional Agreement that a Treaty on the régime of the border between the two
States should be concluded “not later than 2 years from the date of the entering into force of the
Treaty on Good Neighbourliness and Co-operation”, which took place on 22 October 1997. In
paragraph 4 of the same Agreement, the Parties specified that an Agreement on the delimitation of
the continental shelf and the exclusive economic zones in the Black Sea should be negotiated by
the Parties. The Court considers that the Parties intended that all boundary issues between them,
whether on land or at sea, be resolved in a comprehensive way. Under the narrow interpretation of
Ukraine, the Court would not “settle the problem of the delimitation” between the two States were
it not to find substantively for Ukraine.
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The Court notes that the State Border Régime Treaty was concluded on 17 June 2003, i.e.
within six years from the entry into force of the Treaty on Good Neighbourliness and Co-operation,
not two as originally contemplated. The 2003 State Border Régime Treaty, in its Article 1,
describes the boundary line between the two Parties not only on land but also the line separating
their territorial seas, “up to the point of 45° 05' 21" north latitude and 30° 02' 27" east longitude,
which is the meeting point [of Ukraine’s territorial sea around Serpents’ Island] with the Romanian
State border passing on the outer limit of its territorial sea”.

No agreement on the delimitation of the continental shelf and exclusive economic zones in
the Black Sea was reached. The Parties contemplated in paragraph 4 (h) of the Additional
Agreement that, in such circumstances, either of them could request this Court to decide the issue
of the delimitation. The Court’s judgment will thus substitute for the non-existent agreement
between the Parties on the delimitation of the continental shelf and the exclusive economic zones
and shall resolve all such matters which have not been settled by the Parties.

In discharging its task, the Court will duly take into account the agreements in force between
the Parties relating to the delimitation of their respective territorial seas. The Court has no
jurisdiction to delimit the territorial seas of the Parties. Its jurisdiction covers the delimitation of
their continental shelf and the exclusive economic zones. However, contrary to what has been
suggested by Ukraine, nothing hinders that jurisdiction from being exercised so that a segment of
the line may result in a delimitation between, on the one hand, the exclusive economic zone and the
continental shelf of one State, and, on the other hand, the territorial sea of the other State at its
seaward limit.

3.3 Applicable law (paras. 31-42)

In deciding what will be a single maritime delimitation line, the Court will duly take into
account the agreements in force between the Parties. Whether the Proces-Verbaux concluded
between Romania and the USSR in 1949, 1963 and 1974 constitute agreements relating to the
delimitation within the meaning of Articles 74, paragraph 4, and 83, paragraph 4, of UNCLOS,
depends on the conclusion the Court will reach on Romania’s contention that they establish the
initial segment of the maritime boundary which the Court has to determine. The Court considers
the issue in Section 4.

With respect to the principles listed in subparagraphs 4 (a) to(e) of the Additional
Agreement, the Court is of the view that the chapeau of that paragraph providing that “[t]he
Government of Ukraine and the Government of Romania shall negotiate an Agreement on the
delimitation of the continental shelf and the exclusive economic zones in the Black Sea, on the
basis of the following principles and procedures” (emphasis added), suggests that these principles
were intended by the Parties to be taken into account in their negotiations on the maritime
delimitation, but do not constitute the law to be applied by the Court. This does not necessarily
mean that these principles would per se be of no applicability in the present case; they may apply
to the extent that they are part of the relevant rules of international law. The Court further notes
that the principles listed in the Additional Agreement were drawn up by the Parties in 1997. The
entry into force of UNCLOS as between the Parties in 1999 means that the principles of maritime
delimitation to be applied by the Court in this case are determined by paragraph 1 of Articles 74
and 83 thereof.

Finally, regarding Romania’s declaration, the Court observes that under Article 310 of
UNCLOS, a State is not precluded from making declarations and statements when signing,
ratifying or acceding to the Convention, provided these do not purport to exclude or modify the
legal effect of the provisions of UNCLOS in their application to the State which has made a
declaration or statement. The Court will therefore apply the relevant provisions of UNCLOS as
interpreted in its jurisprudence, in accordance with Article 31 of the Vienna Convention on the Law



-5-

of Treaties of 23 May 1969. Romania’s declaration as such has no bearing on the Court’s
interpretation.

4. Existing maritime delimitation between the Parties (effect of the Procés-Verbaux of 1949,
1963 and 1974, as well as the 1949 and 1961 Treaties between Romania and the USSR and
the 2003 Treaty between Romania and UKraine) (paras. 43-76)

The Court notes that the Parties disagree as to whether there already exists an agreed
maritime boundary around Serpents’ Island for all purposes. They therefore disagree also on the
starting-point of the delimitation to be effected by the Court. To clarify the issues under
discussion, the Court must distinguish between these two different matters: firstly, the
determination of the starting-point of the delimitation as a function of the land boundary and
territorial sea boundary as already determined by the Parties; and secondly, whether there exists an
agreed maritime boundary around Serpents’ Island and what is the nature of such a boundary, in
particular whether it separates the territorial sea of Ukraine from the continental shelf and the
exclusive economic zone of Romania, as claimed by the latter and denied by the former.

The Court first notes that the Procés-Verbaux of 1949 resulted from the work of the Joint
Soviet-Romanian Border Commission implementing the Protocol to Specify the Line of the State
Boundary between the People’s Republic of Romania and the Union of Soviet Socialist Republics,
signed in Moscow on 4 February 1948 (hereinafter “the 1948 Protocol”). It emerged from these
negotiations that this Protocol was primarily aimed at the modification of what had been agreed
upon by the 1947 Paris Peace Treaty between the Allied and Associated Powers and Romania,
which confirmed that the Soviet-Romanian border was fixed “in accordance with the
Soviet-Romanian Agreement of June 28, 1940, and the Soviet-Czechoslovak Agreement of
June 29, 1945”.

The text of the Peace Treaty has no express provision relating to Serpents’ Island. However,
the 1948 Protocol stipulated where the national borders between the States should lie as follows:

“1. The State border between Romania and the [USSR], indicated on the maps
annexed to the present Protocol/Annex I and 11/, passes as follows:

(a) in accordance with Annex I:
[the description of the land boundary between Romania and the USSR ];
(b) in accordance with Annex II:

along the River Danube, from Pardina to the Black Sea, leaving the islands of
Tataru Mic, Daleru Mic and Mare, Maican and Limba on the side of the [USSR],
and the islands Tataru Mare, Cernovca and Babina — on the Romanian side;

Serpents’ Island, situated in the Black Sea, eastwards from the Danube mouth, is
incorporated into the [USSR].”

The Procés-Verbal of the Description of the State Boundary dated 27 September 1949,
contains a complete description of the demarcation thus effected in the form of the traversal of the
State boundary line from boundary mark No. 1052 to boundary mark No. 1439, covering both the
land territory in the national border area and the maritime territory up to Point 1439. It is the
description of the border included in this Procés-Verbal, carried forward into later agreements, that
is of importance for present purposes.

According to the General Procés-Verbal describing the whole State border line, the boundary
continues from a defined point near the end of the river boundary between the two States
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(Point 1437) for a short distance along the middle of the channel of the river and then roughly south
south-easterly in a straight line to a buoy anchored in water (Point 1438), at which point the
direction of the boundary line in the Black Sea changes and continues roughly easterly in a straight
line for about 12 miles to a beacon (Point 1439), the final point defined with co-ordinates stated by
the Commission. It is at the point at which the straight line from Point 1438 intersects with “the
exterior margin of the Soviet maritime boundary line, of 12 miles, surrounding Serpents’ Island”.
The document continues with this sentence: “The State boundary line, from border sign No. 1439
(beacon), goes on the exterior margin of the marine boundary zone of 12 miles, leaving Serpents’
Island on the side of the USSR.”

The border lines in the sketch-map included in the individual Procés-Verbal of border
Point 1439 (which includes almost the same expression as that just quoted) uses the same symbols
from the river mouth (Point 1437) along the line through the coastal waters to Point 1438 and on to
Point 1439 and then beyond on the arc around Serpents’ Island, shown for about 5 miles, to the
point where the arc ends, at the margin of the sketch-map included in that Procés-Verbal. The
expressions “CCCP” and “URSS” are used on the Soviet side and “PHP” and “RPR” on the
Romanian side, including the short section of the arc.

Wording almost identical to that in the 1949 Procés-Verbaux relating to the line beyond
Point 1439, was included in a 1954 Act, signed by authorized officers of the two countries, relating
to the boundary mark No. 1439.

In November 1949 and February 1961, Romania and the USSR concluded treaties on the
régime of their border, the latter treaty replacing the former. Both defined the State border between
them by reference to the earlier agreements including the demarcation documents of
September 1949. In terms of the 1961 Treaty, a further demarcation process was carried out in
1963. While that process involved no modification of the border sign No. 1439 nor any
sketch-map of it, the general description of the border includes a passage similar to that in the
earlier documents with the change that “Soviet marine boundary zone” is replaced by the
“territorial sea of the USSR”: “From the border sign No. 1439 (beacon), the State boundary passes
on the exterior margin of the 12-mile territorial sea of the USSR, leaving Serpents’ Island on the
USSR side.”

Demarcation negotiations were conducted during the 1970s: in the 1974 general
Proces-Verbal, the wording from the general 1963 Proceés-Verbal was reprised, while in the
1974 individual Procés-Verbal, the wording reverted to that of the 1949 general Procés-Verbal.
The 1974 individual Procés-Verbal included a sketch-map with the same features in terms of the
marking of the various sections of the border and the use of the terms “CCCP/URSS” and
“PHP/RPR” as were used in the sketch-maps attached to the individual 1949 Procés-Verbal and the
individual 1963 Procés-Verbal.

The final treaty in the series is the 2003 State Border Régime Treaty. In the preamble, the
Contracting Parties state their desire to develop relations of collaboration on the basis of the
principles and provisions in their Treaty on Good Neighbourliness and Co-operation and in the
Additional Agreement providing principles and processes for delimiting the continental shelf and
exclusive economic zone. The 2003 Treaty in Article 1 describes the State border by reference to
the 1961 Romania-USSR Treaty “as well as . . . all the corresponding demarcation documents, the
maps of the State border . . . the protocols of the border signs with their draft sketches . .. as well
as the documents of verifications of the State border line . . . in force on 16 July, 19907, the date of
the adoption of the Declaration on the State Sovereignty of Ukraine. The final part of the
description says that the boundary

“continues, from the border sign 1439 (buoy) on the outer limit of Ukraine’s territorial
waters around the Serpents’ Island, up to the point of 45° 05' 21" north latitude and
30° 02' 27" east latitude, which is the meeting point with the Romanian State border
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passing on the outer limit of its territorial sea. The territorial seas of the Contracting
Parties measured from the baselines shall permanently have, at the meeting point of
their outer limits, the width of 12 maritime miles.”

The Article concludes with these three sentences:

“If objective modifications due to natural phenomena which are not related to
human activities and that make it necessary for these co-ordinates to be changed are
noticed, the Joint Commission shall conclude new protocols.

The State border line, on its whole length, shall remain unchanged, unless the
Contracting Parties agree otherwise.

The elaboration of the new documents on the State border does not represent a
revision of the existent border between Romania and Ukraine.”

The definition of the boundary no longer includes the passage about the boundary “passing” or
“going on” the exterior margin of the maritime zone “from” Point 1439. Rather the boundary
continues from that point “up to” the defined point.

In the view of the Court, the argument raised by Romania and based by it on the words
“from” and “goes on the exterior margin of the marine boundary zone” cannot support Point X as
the endpoint of the agreed boundary. First, none of the contemporaneous maps and sketch-maps
arrive anywhere near Point X. Second, the agreements are about “State borders”, an expression
which does not easily apply to areas beyond territory, including territorial seas. Third, while, as
Ukraine accepts, the 1949 and later agreements do not specify the endpoint and Point 1439 is not
the endpoint, the sketch-map which is part of the Proces-Verbal for Point 1439 does indicate where
that endpoint might be; a clearer and more authoritative indication of that point appears, if at a
slightly different location, in map 134 which is to scale, unlike the sketch-maps; the map is part of
the General Proces-Verbal of 1949 and shows border signs 1438 and 1439 and only a short sector
of the arc beyond the latter. Finally, while other features on map 134 go all the way to the margin
of the map, the point at which the arc ends is short of the margin of it (it is very close to the point
where Romania’s prospective 12-mile territorial sea would intersect with the 12-mile arc around
the island). The gap between the end of the arc on that map and the 2003 co-ordinates is about
250 m.

A major problem with the Romanian thesis is the lack of any support in the 1948-1949
processes and the resulting agreement for a point to the east of Serpents’ Island. Apart from the
argument based on the words themselves, the only support for a point to the east of the island to be
discerned in the contemporary (1949) documentation is provided by the two sketch-maps and
map 134. However, they fall a long way short of Romania’s Point X; further, they produce very
different results from each other, from the sketch-map in the Procés-Verbal for Point 1439 and,
most importantly, from the end of the arc which appears in the only relevant map in the
1949 Agreement — map 134.

The Court concludes that in 1949 it was agreed that from the point represented by border
sign 1439 the boundary between Romania and the USSR would follow the 12-mile arc around
Serpents’ Island, without any endpoint being specified. Under Article 1 of the 2003 State Border
Régime Treaty the endpoint of the State border between the Parties was fixed at the point of
intersection where the territorial sea boundary of Romania meets that of Ukraine. The Court will
hereinafter refer to this point as “Point 1.

The Court now turns to the question as to whether there exists an agreed line which divides
the territorial sea of Ukraine and the continental shelf and the exclusive economic zone of
Romania, as contended by the latter.
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A preliminary issue concerns the burden of proof. As the Court has said on a number of
occasions, the party asserting a fact as a basis of its claim must establish it (Sovereignty over Pedra
Branca/Pulau Batu Puteh, Middle Rocks and South Ledge (Malaysia/Singapore), Judgment of
23 May 2008, para. 45; Application of the Convention on the Prevention and Punishment of the
Crime of Genocide (Bosnia and Herzegovinav. Serbia and Montenegro), Judgment of
26 February 2007, para. 204, citing Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America), Jurisdiction and Admissibility, Judgment, I.C.J. Reports
1984, p. 437, para. 101). Ukraine placed particular emphasis on the Court’s dictum in the case
concerning Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean
sea (Nicaragua v. Honduras) that “[t]he establishment of a permanent maritime boundary is a
matter of grave importance and agreement is not easily to be presumed” (Judgment of
8 October 2007, para. 253). That dictum, however, is not directly relevant since in that case no
written agreement existed and therefore any implicit agreement had to be established as a matter of
fact, with the burden of proof lying with the State claiming such an agreement to exist. In the
present case, by contrast, the Court has before it the 1949 Agreement and the subsequent
agreements. Rather than having to make findings of fact, with one or other party bearing the
burden of proof as regards claimed facts, the Court’s task is to interpret those agreements. In
carrying out that task, the Court must first focus its attention on the terms of those documents
including the associated sketch-maps.

The Court notes that Articles 74, paragraph 4, and 83, paragraph 4, of UNCLOS are relevant
to Romania’s contention that a boundary delimiting the exclusive economic zones and continental
shelf beyond Point 1, and extending around Serpents’ Island, was established by the
1949 instruments.

Paragraph 4 of Articles 74 and 83 provides that where there is an agreement in force between
the States concerned, questions relating to the delimitation of the exclusive economic zone and the
continental shelf “shall be determined in accordance with the provisions of that agreement”.

The word “agreement” in paragraph 4 (as elsewhere in the Article) refers to an agreement
delimiting the exclusive economic zone (Article 74) or the continental shelf (Article 83) referred to
in paragraph 1. State practice indicates that the use of a boundary agreed for the delimitation of
one maritime zone to delimit another zone is effected by a new agreement. This typically occurs
when States agree to apply their continental shelf boundary to the exclusive economic zone. The
agreement between Turkey and the USSR applying the continental shelf boundary to the exclusive
economic zone is one such example. By the same token, if States intend that their territorial sea
boundary limit agreed earlier should later serve also as the delimitation of the continental shelf
and/or the exclusive economic zones, they would be expected to conclude a new agreement for this

purpose.

The 1949 instruments make no reference to the exclusive economic zone or the continental
shelf. Although in 1949 the Truman Proclamation and the claims that it had begun to stimulate
were widely known, neither Party claimed a continental shelf in 1949 nor is there any indication in
the case file that either was preparing to do so. The International Law Commission (ILC) had yet
to begin its work on the law of the sea which ultimately led to the 1958 Convention on the
Continental Shelf and widespread acceptance of that concept. The concept of an exclusive
economic zone in international law was still some long years away.

The only agreement between the Parties expressly dealing with delimitation of the exclusive
economic zone and the continental shelf is the 1997 Additional Agreement. It does not establish a
boundary but rather a process for arriving at one, which is reaching its culmination in these
proceedings. The detailed provisions regarding factors to be taken into account during the
negotiations make no reference to an existing agreement. There was no agreement in 1949
delimiting the exclusive economic zone or the continental shelf within the meaning of Articles 74
and 83 of UNCLOS.
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A further issue that may arise under international law and Article 311, paragraph 2, of
UNCLOS is whether the USSR could have renounced in 1949 any rights which it might then or
later have had over waters beyond the territorial sea. There is no express language of renunciation
in the 1949 Treaty on the part of the USSR apart from its agreement to a State frontier with
Romania. The express mention of a State frontier alludes to sovereignty which includes the
territorial sea. The question is whether there is an implied prospective renunciation by the USSR,
in a geographical sense with respect to the area beyond 12 miles, and in a legal sense with respect
to zones not of sovereignty but of functional competence beyond the territorial sea.

Romania proffers a variety of maps by Soviet, Ukrainian and other sources, mostly prepared
long after the conclusion of the 1949 instruments. They show hooks or loops around Serpents’
Island with varying lengths and markings, all extending beyond the point where the 12-mile
territorial seas of the Parties meet. Since in the circumstances there is no question of these maps
themselves evidencing a new agreement or an estoppel, the issue is whether any of them evince a
correct understanding of the meaning of the 1949 Treaty.

The USSR acquired Serpents’ Island in the context of the overall territorial settlement that
emerged following the Second World War. A primary USSR objective was to consolidate and
stabilize the territorial settlement by treaty with Romania, including the USSR’s acquisition of
Serpents’ Island.

So far as the territorial sea is concerned, the Court notes that a 12-mile zone around
Serpents’ Island would have been consistent with the 12-mile zone that the USSR was claiming
generally for its territorial sea.

This understanding of the effect of the textual references to the arc in the 1949 instruments is
set forth in Article 1 of the 2003 State Border Régime Treaty. That Treaty expressly contemplates
the possibility of future agreed modifications of the co-ordinates of the territorial sea boundary due
to natural phenomena which are not related to human activities, and provides that “[t]he territorial
seas of the Contracting Parties measured from the baselines shall permanently have, at the meeting
point of their outer limits, the width of 12 maritime miles”. Thus, the 12-mile arc around Serpents’
Island will never be penetrated by Romania’s territorial sea, no matter what changes occur in its
coastline or baselines.

The Court observes further that the 12-mile arc around Serpents’ Island is shown on a map
dealing with the State border; this suggests that that arc represents simply the seaward limit of the
territorial sea. Recognition by the USSR in the 1949 instruments that its State border followed the
outer limit of its territorial sea around Serpents’ Island does not signify that it thereby gave up any
entitlements to maritime areas beyond that zone.

The Court concludes that the 1949 instruments related only to the demarcation of the State
border between Romania and the USSR, which around Serpents’ Island followed the 12-mile limit
of the territorial sea. The USSR did not forfeit its entitlement beyond the 12-mile limit of its
territorial sea with respect to any other maritime zones. Consequently, there is no agreement in
force between Romania and Ukraine delimiting between them the exclusive economic zone and the
continental shelf.

5. Relevant coasts (paras. 77-105)

Having briefly set out the Parties’ positions as to their respective relevant coasts (see
sketch-maps Nos. 2 and 3), the Court notes that the Parties are in agreement that the whole
Romanian coast constitutes the relevant coast for the purposes of delimitation. The first segment of
the Romanian coast, from the last point of the river boundary with Ukraine to the Sacalin
Peninsula, has a dual characteristic in relation to Ukraine’s coast; it is an adjacent coast with
regard to the Ukrainian coast lying to the north, and it is an opposite coast to the coast of the
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Crimean Peninsula. The whole coast of Romania abuts the area to be delimited. Taking the
general direction of its coast the length of the relevant coast of Romania is approximately 248 km
(see sketch-map No. 4).

The Court notes that both Parties consider the coast of the Crimean Peninsula between
Cape Tarkhankut and Cape Sarych, as well as the Ukrainian coast from their common territorial
boundary running for a short distance in a north and subsequently in a north-easterly direction until
the Nistru/Dniester Firth (Romania designates this point as Point S) as the relevant Ukrainian coast.
Their disagreement concerns the coast extending from this point until Cape Tarkhankut.

The Court, in considering the issue in dispute, would recall two principles underpinning its
jurisprudence on this issue: first, that the “land dominates the sea” in such a way that coastal
projections in the seaward direction generate maritime claims (North Sea Continental Shelf
(Federal Republic of Germany/Denmark; Federal Republic of Germany/Netherlands), Judgment,
L.C.J. Reports 1969, p. 51, para. 96); second, that the coast, in order to be considered as relevant
for the purpose of the delimitation, must generate projections which overlap with projections from
the coast of the other party. Consequently “the submarine extension of any part of the coast of one
Party which, because of its geographic situation, cannot overlap with the extension of the coast of
the other, is to be excluded from further consideration by the Court” (Continental Shelf
(Tunisia/Libyan Arab Jamahiriya), Judgment, [.C.J. Reports 1982, p. 61, para. 75).

The Court therefore cannot accept Ukraine’s contention that the coasts of Karkinits’ka Gulf
form part of the relevant coast. The coasts of this gulf face each other and their submarine
extension cannot overlap with the extensions of Romania’s coast. The coasts of Karkinits’ka Gulf
do not project in the area to be delimited. Therefore, these coasts are excluded from further
consideration by the Court. The coastline of Yahorlyts’ka Gulf and Dnieper Firth is to be excluded
for the same reason.

It is to be noted that the Court has drawn a line at the entrance of Karkinits’ka Gulf from
Cape Priboiny (which is the north-western tip of Tarkhankuts’ky Peninsula, slightly north of Cape
Tarkhankut) to the point that marks the eastern end of the portion of the Ukrainian northern coast
that faces the area to be delimited. This point (whose co-ordinates are approximately 46° 04' 38" N
and 32° 28' 48" E) lies at the intersection of the meridian passing through Cape Priboiny with the
northern coast of Karkinits’ka Gulf, east of Zaliznyy Port. The Court has found it useful to do so
with respect to such a significant feature as Karkinits’ka Gulf, in order to make clear both what
coasts will not be under consideration and what waters will not be regarded as falling within the
relevant area. However, the Court does not include this line in the calculation of the total length of
the Ukrainian relevant coasts, as the line “replaces” the coasts of Karkinits’ka Gulf which, again,
do not themselves project on the area to be delimited and thus do not generate any entitlement to
the continental shelf and the exclusive economic zone in that area. Consequently, the line does not
generate any entitlement.

As for the remaining sectors of the Ukrainian coast between Point S and Cape Tarkhankut,
the Court observes that the north-western part of the Black Sea (where the delimitation is to be
carried out) in its widest part measures slightly more than 200 nautical miles and its extent from
north to south does not exceed 200 nautical miles. As a result of this geographical configuration,
Ukraine’s south-facing coast generates projections which overlap with the maritime projections of
the Romanian coast. Therefore, the Court considers these sectors of Ukraine’s coast as relevant
coasts (see sketch-map No. 4).

The coast of Serpents’ Island is so short that it makes no real difference to the overall length
of the relevant coasts of the Parties. The Court will later examine whether Serpents’ Island is of

relevance for the choice of base points.

The length of the relevant coast of Ukraine is approximately 705 km.
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The Court notes that on the basis of its determination of what constitutes the relevant coasts,
the ratio for the coastal lengths between Romania and Ukraine is approximately 1:2.8.

The second aspect mentioned by the Court in terms of the role of relevant coasts in the
context of the third stage of the delimitation process will be dealt with below in Section 11.

6. Relevant maritime area (paras. 106-114)

The Court observes that the legal concept of the “relevant area” has to be taken into account
as part of the methodology of maritime delimitation.

In the first place, depending on the configuration of the relevant coasts in the general
geographical context and the methods for the construction of their seaward projections, the relevant
area may include certain maritime spaces and exclude others which are not germane to the case in
hand.

Secondly, the relevant area is pertinent to checking disproportionality. This will be done as
the final phase of the methodology. The purpose of delimitation is not to apportion equal shares of
the area, nor indeed proportional shares. The test of disproportionality is not in itself a method of
delimitation. It is rather a means of checking whether the delimitation line arrived at by other
means needs adjustment because of a significant disproportionality in the ratios between the
maritime areas which would fall to one party or other by virtue of the delimitation line arrived at by
other means, and the lengths of their respective coasts.

The Court further observes that for the purposes of this final exercise in the delimitation
process the calculation of the relevant area does not purport to be precise and is approximate. The
object of delimitation is to achieve a delimitation that is equitable, not an equal apportionment of
maritime areas (North Sea Continental Shelf (Federal Republic of Germany/Denmark; Federal
Republic of Germany/Netherlands), Judgment, I.C.J. Reports 1969, p. 22, para. 18; Maritime
Delimitation in the Area between Greenland and Jan Mayen (Denmark v. Norway), Judgment, [.C.J

Reports 1993, p. 67, para. 64).

The Court notes that the delimitation will occur within the enclosed Black Sea, with
Romania being both adjacent to, and opposite Ukraine, and with Bulgaria and Turkey lying to the
south. It will stay north of any area where third party interests could become involved.

As for the area in the north disputed by the Parties as a relevant area, as explained above the
Court has taken the view that the section of the Ukrainian coast situated to the north of the line
running from Point S to Cape Tarkhankut is a relevant coast for the purpose of the delimitation
exercise. Accordingly, the area lying immediately south of this coast, but excluding Karkinits’ka
Gulf at the mouth of which the Court has drawn a line, falls within the delimitation area.

The Court turns now to the southern limit of the relevant area. The Parties hold different
views as to whether the south-western and south-eastern “triangles” should be included in the
relevant area (see sketch-map Nos.2 and 3). The Court notes that in both these triangles the
maritime entitlements of Romania and Ukraine overlap. The Court is also aware that in the
south-western triangle, as well as in the small area in the western corner of the south-eastern
triangle, entitlements of third parties may come into play. However where areas are included
solely for the purpose of approximate identification of overlapping entitlements of the Parties to the
case, which may be deemed to constitute the relevant area (and which in due course will play a part
in the final stage testing for disproportionality), third party entitlements cannot be affected. Third
party entitlements would only be relevant if the delimitation between Romania and Ukraine were to
affect them.



-12 -

In light of these considerations, and without prejudice to the position of any third State
regarding its entitlements in this area, the Court finds it appropriate in the circumstances of this
case to include both the south-western and the south-eastern triangles in its calculation of the
relevant area (see sketch-map No. 5).

7. Delimitation methodology (paras. 115-122)

When called upon to delimit the continental shelf or exclusive economic zones, or to draw a
single delimitation line, the Court proceeds in defined stages.

These separate stages, broadly explained in the case concerning Continental Shelf (Libyan
Arab Jamahiriya/Malta) (Judgment, 1.C.J. Reports 1985, p. 46, para. 60), have in recent decades
been specified with precision. First, the Court will establish a provisional delimitation line, using
methods that are geometrically objective and also appropriate for the geography of the area in
which the delimitation is to take place. So far as delimitation between adjacent coasts is concerned,
an equidistance line will be drawn unless there are compelling reasons that make this unfeasible in
the particular case (see Territorial and Maritime Dispute between Nicaragua and Honduras in the
Caribbean Sea (Nicaragua v. Honduras), Judgment of 8 October 2007, para. 281). So far as
opposite coasts are concerned, the provisional delimitation line will consist of a median line
between the two coasts. No legal consequences flow from the use of the terms “median line” and
“equidistance line” since the method of delimitation is the same for both.

Equidistance and median lines are to be constructed from the most appropriate points on the
coasts of the two States concerned, with particular attention being paid to those protuberant coastal
points situated nearest to the area to the delimited. The Court considers elsewhere the extent to
which the Court may, when constructing a single-purpose delimitation line, deviate from the base
points selected by the parties for their territorial seas. When construction of a provisional
equidistance line between adjacent States is called for, the Court will have in mind considerations
relating to both parties’ coastlines when choosing its own base points for this purpose. The line
thus adopted is heavily dependent on the physical geography and the most seaward points of the
two coasts.

In keeping with its settled jurisprudence on maritime delimitation, the first stage of the
Court’s approach is to establish the provisional equidistance line. At this initial stage of the
construction of the provisional equidistance line the Court is not yet concerned with any relevant
circumstances that may obtain and the line is plotted on strictly geometrical criteria on the basis of
objective data.

In the present case the Court thus begins by drawing a provisional equidistance line between
the adjacent coasts of Romania and Ukraine, which will then continue as a median line between
their opposite coasts.

The course of the final line should result in an equitable solution (Articles 74 and 83 of
UNCLOS). Therefore, the Court will at the next, second stage consider whether there are factors
calling for the adjustment or shifting of the provisional equidistance line in order to achieve an
equitable result (Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v.
Nigeria: Equatorial Guinea intervening), Judgment, [.C.J. Reports 2002, p. 441, para. 288). The
Court has also made clear that when the line to be drawn covers several zones of coincident
jurisdictions, “the so-called equitable principles/relevant circumstances method may usefully be
applied, as in these maritime zones this method is also suited to achieving an equitable result”
(Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea
(Nicaragua v. Honduras), Judgment of 8 October 2007, para. 271).

This is the second part of the delimitation exercise to which the Court will turn, having first
established the provisional equidistance line.
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Finally, and at a third stage, the Court will verify that the line (a provisional equidistance line
which may or may not have been adjusted by taking into account the relevant circumstances) does
not, as it stands, lead to an inequitable result by reason of any marked disproportion between the
ratio of the respective coastal lengths and the ratio between the relevant maritime area of each State
by reference to the delimitation line. A final check for an equitable outcome entails a confirmation
that no great disproportionality of maritime areas is evident by comparison to the ratio of coastal
lengths.

This is not to suggest that these respective areas should be proportionate to coastal lengths —
as the Court has said “the sharing out of the area is therefore the consequence of the delimitation,
not vice versa” (Maritime Delimitation in the Area between Greenland and Jan Mayen (Denmark v.
Norway), Judgment, I.C.J. Reports 1993, p. 67, para. 64).

8. Establishment of the provisional equidistance line (paras. 123-154)
8.1 Selection of base points (paras. 123-149)

In this stage of the delimitation exercise, the Court will identify the appropriate points on the
Parties’ relevant coast or coasts which mark a significant change in the direction of the coast, in
such a way that the geometrical figure formed by the line connecting all these points reflects the
general direction of the coastlines. The points thus selected on each coast will have an effect on the
provisional equidistance line that takes due account of the geography.

The Court observes that in this instance, the geography shows that the capacity of the coasts
to generate overlapping titles indicates the existence of two areas: in one case, the coasts are
adjacent; in the other, they are opposite. In practice, the first conclusion which the Court draws
from this is that, on the Romanian coast, the significant base points from which the equidistance
line and the median line must be established are the same, since this coast is both adjacent and
opposite to the Ukrainian coast. The second conclusion is that, as the Ukrainian coast consists of
two portions — one adjacent to the Romanian coast, the other opposite to it— the base points to
take into account must be defined separately, according to whether the adjacent or opposite portion
is concerned. The third conclusion is the identification of a turning-point on the equidistance line
where the effects of adjacency give way to those of the coasts on the opposite side, resulting in a
change in the direction of the line. Lastly, the Court will need to consider the relevance or
otherwise of Serpents’ Island in terms of the choice of base points.

On the Romanian coast from the border with Bulgaria, the Court will first consider the
Sacalin Peninsula. This is the point at which the direction followed by the Romanian coast from
the border between Romania and Bulgaria turns almost perpendicularly towards the north. At this
place, the coasts of Romania and Ukraine are opposite one another. The significance of the Sacalin
Peninsula in terms of the choice of base points is questioned by Ukraine, which describes it as a
spit of sand. However, the Court observes that the peninsula belongs to the landmass and forms
part of the Romanian mainland: its permanent uncovering at high tide is not contested. The
geomorphological features of the peninsula and its possibly sandy nature have no bearing on the
elements of its physical geography which are relevant for maritime delimitation. For these reasons,
the Court considers it appropriate, for the purpose of establishing the provisional equidistance line,
to use a base point on the Sacalin Peninsula (44° 50' 28"N and 29° 36' 52"E), which happens to
correspond to the point notified by Romania to the United Nations as a base point pursuant to
Article 16 of UNCLOS.

The Court will next consider whether any point on the Romanian coast of the Musura Bay
may serve as a base point. The southern headland of this bay is the most prominent point of the
Romanian coast in the direction of the Crimea and is also situated in the area where the coasts of
the two States are adjacent. These two characteristics prompt its selection for the purpose of
establishing the provisional equidistance line. However, because of the construction on that
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southern headland of a 7.5 km-long dyke out to sea, which accordingly extends this feature, it is
necessary to choose either the seaward end of the dyke or the end where it adjoins the mainland.

In this respect, the Court observes that the geometrical nature of the first stage of the
delimitation exercise leads it to use as base points those which the geography of the coast identifies
as a physical reality at the time of the delimitation. That geographical reality covers not only the
physical elements produced by geodynamics and the movements of the sea, but also any other
material factors that are present.

In light of the fact that the breadth of the exclusive economic zone and the continental shelf
is measured from the baselines from which the territorial sea is measured (UNCLOS, Arts. 57 and
76), the Court first has to consider whether the Sulina dyke could be regarded as “permanent
harbour works which form an integral part of the harbour system”, within the meaning of
Article 11 of UNCLOS, which Article the Court recalls concerns the delimitation of the territorial
sea. It reads as follows:

“For the purpose of delimiting the territorial sea, the outermost permanent
harbour works which form an integral part of the harbour system are regarded as
forming part of the coast. Off-shore installations and artificial islands shall not be
considered as permanent harbour works.”

The permanent nature of the Sulina dyke not having been questioned, the Court considers
whether this structure can be described as “harbour works” which form “an integral part of the
harbour system”. The term “works” denotes a combination of apparatus, structures and facilities
installed for a specific purpose. The expression “harbour works” “which form an integral part of
the harbour system” is not defined in the Geneva Convention on the Territorial Sea and Contiguous
Zone or in UNCLOS; these are generally installations which allow ships to be harboured,
maintained or repaired and which permit or facilitate the embarkation and disembarkation of
passengers and the loading or unloading of goods.

The Court notes, however, that the functions of a dyke are different from those of a port: in
this case, the Sulina dyke may be of use in protecting shipping destined for the mouth of the
Danube and for the ports situated there. The difference between a port and a dyke extending
seawards has previously been discussed in the travaux préparatoires of Article 8 of the Geneva
Convention on the Territorial Sea and Contiguous Zone. In 1954, the Special Rapporteur of the
ILC observed that “dykes used for the protection of the coast constituted a separate problem and
did not come under either Article 9 (ports) or Article 10 (roadsteads)”. Subsequently, the concept
of a “dyke” was no longer used, and reference was made to “jetties” serving to protect coasts from
the sea. The first sentence of Article 11 of UNCLOS corresponds, apart from one minor change in
the wording, to that of Article 8 of the Convention on the Territorial Sea and Contiguous Zone.
The second sentence, providing that “permanent harbour works” shall not include “off-shore
installations and artificial islands”, is new. The expert at the 1958 Conference stated that “harbour
works such as jetties [are regarded] as part of . . . land territory”. It should be noted, however, that
the ILC included the following comment in its report to the General Assembly:

“(3) Where such structures are of excessive length (for instance, a jetty
extending several kilometres into the sea), it may be asked whether this article
[Art. 8] could still be applied ... As such cases are very rare, the Commission, while
wishing to draw attention to the matter, did not deem it necessary to state an opinion.”
(ILC Yearbook 1956, Vol. 11, p. 270.)

In the light of the above, the ILC did not, at the time, intend to define precisely the limit
beyond which a dyke, jetty or works would no longer form “an integral part of the harbour
system”. The Court concludes from this that there are grounds for proceeding on a case-by-case
basis, and that the text of Article 11 of UNCLOS and the travaux préparatoires do not preclude the
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possibility of interpreting restrictively the concept of harbour works so as to avoid or mitigate the
problem of excessive length identified by the ILC. This may be particularly true where, as here,
the question is one of delimitation of areas seaward of the territorial sea.

With regard to the use of the Sulina dyke as a base point for the present delimitation, the
Court must consider the relevance of Romania’s notification to the United Nations under Article 16
of UNCLOS, in which Romania used the seaward end of the Sulina dyke as a base point for
drawing the baseline for its territorial sea. This choice of base points was not contested by
Ukraine.

Article 16 provides that “the base lines for measuring the breadth of the territorial sea . . .
and the lines of delimitation [of the territorial sea] shall be shown on charts” (paragraph 1) and that
“the coastal State shall deposit a copy of each such chart or list with the Secretary-General of the
United Nations”. Since Article 57 (regarding the breadth of the exclusive economic zone) and
Article 76, paragraph 1, (regarding the definition of the continental shelf) of UNCLOS stipulate
that these maritime zones can extend to a distance of 200 nautical miles “from the baselines from
which the breadth of the territorial sea is measured”, the question arises as to whether the same
seaward end of the Sulina dyke has to be retained for the purpose of the present delimitation.

The Court observes that the issue of determining the baseline for the purpose of measuring
the breadth of the continental shelf and the exclusive economic zone and the issue of identifying
base points for drawing an equidistance/median line for the purpose of delimiting the continental
shelf and the exclusive economic zone between adjacent/opposite States are two different issues.

In the first case, the coastal State, in conformity with the provisions of UNCLOS (Articles 7,
9, 10, 12 and 15), may determine the relevant base points. It is nevertheless an exercise which has
always an international aspect (see Fisheries (United Kingdom v. Norway), Judgment, I.C.J.
Reports 1951, p. 132). In the second case, the delimitation of the maritime areas involving two or
more States, the Court should not base itself solely on the choice of base points made by one of
those parties. The Court must, when delimiting the continental shelf and exclusive economic
zones, select base points by reference to the physical geography of the relevant coasts.

As for the specific characteristics of the seaward end of the Sulina dyke as a relevant base
point for constructing the provisional equidistance line, the Court points out that, irrespective of its
length, no convincing evidence has been presented that this dyke serves any direct purpose in port
activities. For these reasons, the Court is not satisfied that the seaward end of the Sulina dyke is a
proper base point for the purposes of the construction of a provisional equidistance line delimiting
the continental shelf and the exclusive economic zones.

On the other hand, while the landward end of the dyke may not be an integral part of the
Romanian mainland, it is a fixed point on it. The land at this point is protected from shifts in the
coastline due to marine processes. As a relevant base point for the purposes of the first stage of
delimitation, it has the advantage, unlike the seaward end of the dyke, of not giving greater
importance to an installation than to the physical geography of the landmass.

For these reasons, the Court is of the opinion that the landward end of the Sulina dyke where
it joins the Romanian mainland should be used as a base point for the establishment of the
provisional equidistance line.

The Court therefore concludes that it will use the Sacalin Peninsula (44° 50'28"N and
29° 36' 52"E) and the landward end of the Sulina dyke (45° 09' 51.9"N and 29° 43' 14.5"E) as base
points on the Romanian coast.

The Court will now turn to identifying the relevant base points on Ukraine’s coast, starting
with the sector of adjacent coasts.
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The Court deems it appropriate in this first sector to use the south-eastern tip of Tsyganka
Island on the Ukrainian side, which is the counterpart of the landward end of the Sulina dyke on the
Romanian side. Its location is significant, because in this area of adjacency it is the most
prominent point on the Ukrainian coast.

In this sector of adjacent coasts, the Court needs also to consider the relevance of the
Ukrainian base point situated on the island of Kubansky as a base point for use in constructing the
provisional equidistance line. The Court notes that this base point does not produce any effect on
the equidistance line plotted by reference to the base point on Tsyganka Island on the Ukrainian
coast and the base point on the landward end of the Sulina dyke on the Romanian coast. This base
point is therefore to be regarded as irrelevant for the purposes of the present delimitation.

The Court will now consider the base points on the section of Ukraine’s coast opposite
Romania’s coast.

It will start with Cape Tarkhankut, the most seaward point facing Romania’s coast on the
Crimean coast. The Crimean coastline juts out significantly here, and its configuration makes this
cape an appropriate choice as a relevant base point.

Cape Khersones, another point on the Crimean coast where the land protrudes into the sea,
also juts out markedly, though less so than Cape Tarkhankut. This configuration is sufficient to
justify choosing Cape Khersones as a relevant base point.

The Court therefore concludes that it will use Tsyganka Island (45° 13'23.1"N and
29°45'33.1"E), Cape Tarkhankut (45°20'50"N and 32°29'43"E) and Cape Khersones
(44° 35' 04"N and 33° 22' 48"E) as base points on the Ukrainian coast.

Serpents’ Island calls for specific attention in the determination of the provisional
equidistance line. In connection with the selection of base points, the Court observes that there
have been instances when coastal islands have been considered part of a State’s coast, in particular
when a coast is made up of a cluster of fringe islands. Thus in one maritime delimitation
arbitration, an international tribunal placed base points lying on the low water line of certain fringe
islands considered to constitute part of the very coastline of one of the parties (Award of the
Arbitral Tribunal in the Second Stage of the Proceedings between Eritrea and Yemen (Maritime
Delimitation), 17 December 1999, RIAA, Vol. XXII (2001), pp.367-368, paras. 139-146).
However, Serpents’ Island, lying alone and some 20 nautical miles away from the mainland, is not
one of a cluster of fringe islands constituting “the coast” of Ukraine.

To count Serpents’ Island as a relevant part of the coast would amount to grafting an
extraneous element onto Ukraine’s coastline; the consequence would be a judicial refashioning of
geography, which neither the law nor practice of maritime delimitation authorizes. The Court is
thus of the view that Serpents’ Island cannot be taken to form part of Ukraine’s coastal
configuration (cf. the islet of Filfla in the case concerning Continental Shelf (Libyan Arab
Jamahiriya/Malta), Judgment, I.C.J. Reports 1985, p. 13).

For this reason, the Court considers it inappropriate to select any base points on Serpents’
Island for the construction of a provisional equidistance line between the coasts of Romania and
Ukraine.

8.2 Construction of the provisional equidistance line (paras. 150-154)

The Court recalls that the base points which must be used in constructing the provisional
equidistance line are those situated on the Sacalin Peninsula and the landward end of the Sulina
dyke on the Romanian coast, and Tsyganka Island, Cape Tarkhankut and Cape Khersones on the
Ukrainian coast.
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In its initial segment the provisional equidistance line between the Romanian and Ukrainian
adjacent coasts is controlled by base points located on the landward end of the Sulina dyke on the
Romanian coast and south-eastern tip of Tsyganka Island on the Ukrainian coast. It runs in a
south-easterly direction, from a point lying midway between these two base points, until Point A
(with co-ordinates 44° 46' 38.7" N and 30° 58' 37.3" E) where it becomes affected by a base point
located on the Sacalin Peninsula on the Romanian coast. At Point A the equidistance line slightly
changes direction and continues to Point B (with co-ordinates 44° 44' 13.4" N and 31° 10' 27.7" E)
where it becomes affected by the base point located on Cape Tarkhankut on Ukraine’s opposite
coasts. At Point B the equidistance line turns south-south-east and continues to Point C (with
co-ordinates 44° 02' 53.0" N and 31° 24' 35.0" E), calculated with reference to base points on the
Sacalin Peninsula on the Romanian coast and Capes Tarkhankut and Khersones on the Ukrainian
coast. From Point C the equidistance line, starting at an azimuth of 185°23'54.5", runs in a
southerly direction. This line remains governed by the base points on the Sacalin Peninsula on the
Romanian coast and Cape Khersones on the Ukrainian coast.

(For the construction of the equidistance line see sketch-maps Nos. 6 and 7.)
9. Relevant circumstances (paras. 155-204)

As the Court indicated, once the provisional equidistance line has been drawn, it shall “then
[consider] whether there are factors calling for the adjustment or shifting of that line in order to
achieve an ‘equitable result’” (Land and Maritime Boundary between Cameroon and Nigeria
(Cameroon v. Nigeria: Equatorial Guinea intervening), Judgment, 1.C.J. Reports 2002, p. 441,
para. 288). Such factors have usually been referred to in the jurisprudence of the Court, since the
North Sea Continental Shelf (Federal Republic of Germany/Denmark; Federal Republic of
Germany/Netherlands) cases, as the relevant circumstances (Judgment, I.C.J. Reports 1969, p. 53,
para. 53). Their function is to verify that the provisional equidistance line, drawn by the
geometrical method from the determined base points on the coasts of the Parties is not, in light of
the particular circumstances of the case, perceived as inequitable. If such would be the case, the
Court should adjust the line in order to achieve the “equitable solution” as required by Articles 74,
paragraph 1, and 83, paragraph 1, of UNCLOS.

The Parties suggested and discussed several factors which they consider as the possible
relevant circumstances of the case. They arrive at different conclusions. Romania argues that its
provisional equidistance line achieves the equitable result and thus does not require any adjustment.
Ukraine, on the other hand, submits that there are relevant circumstances which call for the
adjustment of its provisional equidistance line ‘“by moving the provisional line closer to the
Romanian coast”.

Before addressing the relevant circumstances referred to by the Parties, the Court wishes to
recall that the provisional equidistance line it has drawn in Section 8 above does not coincide with
the provisional lines drawn either by Ukraine or Romania. Therefore, it is this line, drawn by the
Court, and not by Romania or Ukraine, which will be in the focus of the Court’s attention when
analysing what the Parties consider to be the relevant circumstances of the case.

9.1 Disproportion between lengths of coasts (paras. 158-168)

The Court observes that the respective length of coasts can play no role in identifying the
equidistance line which has been provisionally established. Delimitation is a function which is
different from the apportionment of resources or areas (see North Sea Continental Shelf (Federal
Republic of Germany/Denmark; Federal Republic of Germany/Netherlands), Judgment, [.C.J.
Reports 1969, p. 22, para. 18). There is no principle of proportionality as such which bears on the
initial establishment of the provisional equidistance line.
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Where disparities in the lengths of coasts are particularly marked, the Court may choose to
treat that fact of geography as a relevant circumstance that would require some adjustments to the
provisional equidistance line to be made.

In the case concerning Land and Maritime Boundary between Cameroon and Nigeria, the
Court acknowledged “that a substantial difference in the lengths of the parties’ respective
coastlines may be a factor to be taken into consideration in order to adjust or shift the provisional
delimitation line” (Judgment, I.C.J. Report 2002, p. 446, para. 301; emphasis added), although it
found that in the circumstances there was no reason to shift the equidistance line.

In the case concerning Maritime Delimitation in the Area between Greenland and Jan Mayen
(Denmark v. Norway), the Court found that the disparity between the lengths of the coasts of
Jan Mayen and Greenland (approximately 1:9) constituted a “special circumstance” requiring
modification of the provisional median line, by moving it closer to the coast of Jan Mayen, to avoid
inequitable results for both the continental shelf and the fisheries zone. The Court stated that:

“It should, however, be made clear that taking account of the disparity of
coastal lengths does not mean a direct and mathematical application of the relationship
between the length of the coastal front of eastern Greenland and that of Jan Mayen.”
(Judgment, I.C.J. Reports 1993, p. 69, para. 69.)

Then it recalled its observation from the Continental Shelf (Libyan Arab Jamahiriya/Malta) case:

“If such a use of proportionality were right, it is difficult indeed to see what
room would be left for any other consideration; for it would be at once the principle
of entitlement to continental shelf rights and also the method of putting that principle
into operation. Its weakness as a basis of argument, however, is that the use of
proportionality as a method in its own right is wanting of support in the practice of
States, in the public expression of their views at (in particular) the Third United
Nations Conference on the Law of the Sea, or in the jurisprudence.” (Continental
Shelf (Libyan Arab Jamahiriya/Malta), Judgment, I.C.J. Reports 1985, p. 45,
para. 58.)

In the latter case, the Court was of the view that the difference in the lengths of the relevant
coasts of Malta and Libya (being in ratio 1:8) “is so great as to justify the adjustment of the median
line” (ibid., p. 50, para. 68; emphasis added). The Court added that “the degree of such adjustment
does not depend upon a mathematical operation and remains to be examined” (ibid.).

The Court further notes that in the Delimitation of the Maritime Boundary in the Gulf of
Maine Area (Canada/United States of America) case, the Chamber considered that “in certain
circumstances, the appropriate consequences may be drawn from any inequalities in the extent of
the coasts of two States into the same area of delimitation” (Judgment, [.C.J. Reports 1984, p. 313,
para. 157; emphasis added). However, it must be kept in mind that the Chamber did so in the
context of discussing what could be “the equitable criteria that may be taken into consideration for
an international maritime delimitation” (ibid., p. 312, para. 157; emphasis added). It then further
elaborated on this point by stating

“that to take into account the extent of the respective coasts of the Parties concerned
does not in itself constitute either a criterion serving as a direct basis for a
delimitation, or a method that can be used to implement such delimitation. The
Chamber recognizes that this concept is put forward mainly as a means of checking
whether a provisional delimitation established initially on the basis of other criteria,
and by the use of a method which has nothing to do with that concept, can or cannot
be considered satisfactory in relation to certain geographical features of the specific
case, and whether it is reasonable or otherwise to correct it accordingly. The
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Chamber’s views on this subject may be summed up by observing that a maritime
delimitation can certainly not be established by a direct division of the area in dispute
proportional to the respective lengths of the coasts belonging to the parties in the
relevant area, but it is equally certain that a substantial disproportion to the lengths of
those coasts that resulted from a delimitation effected on a different basis would
constitute a circumstance calling for an appropriate correction.” (Ibid., p. 323,
para. 185; emphasis added.)

In the present case, however the Court sees no such particularly marked disparities between
the relevant coasts of Ukraine and Romania that would require it to adjust the provisional
equidistance line at this juncture. Although there is doubtless a difference in the length of the
relevant coasts of the Parties, the Court recalls that it previously excluded the coast of Karkinits’ka
Gulf (measuring some 278 km) from further consideration. The Court further notes that it cannot
disregard the fact that a good portion of the Ukrainian coast which it considers as relevant projects
into the same area as other segments of the Ukrainian coast, thus strengthening but not spatially
expanding the Ukrainian entitlement.

9.2 The enclosed nature of the Black Sea and the delimitations already effected in the
region (paras. 169-178)

The Court recalls that it has intimated earlier, when it briefly described the delimitation
methodology, that it would establish a provisional equidistance line. This choice was not dictated
by the fact that in all the delimitation agreements concerning the Black Sea this method was used.

Two delimitation agreements concerning the Black Sea were brought to the attention of the
Court. The first agreement, the Agreement concerning the Delimitation of the Continental Shelf in
the Black Sea, was concluded between Turkey and the USSR on 23 June 1978. Some eight years
later, they agreed, through an Exchange of Notes dated 23 December 1986 and 6 February 1987,
that the continental shelf boundary agreed in their 1978 Agreement would also constitute the
boundary between their exclusive economic zones. The westernmost segment of the line, between
two points with co-ordinates 43° 20' 43" N and 32° 00' 00" E and co-ordinates 43° 26' 59" N and
31°20'48" E, respectively, remained undefined and to be settled subsequently at a convenient
time. After the dissolution of the USSR at the end of 1991, the 1978 Agreement and the
Agreement reached through the Exchange of Notes remained in force not only for the Russian
Federation, as the State continuing the international legal personality of the former USSR, but also
the successor States of the USSR bordering the Black Sea, Ukraine being one of them.

The second agreement is the Agreement between Turkey and Bulgaria on the determination
of the boundary in the mouth area of the Rezovska/Mutludere River and delimitation of the
maritime areas between the two States in the Black Sea, signed on 4 December 1997. The drawing
of the delimitation line of the continental shelf and the exclusive economic zone further to the
north-east direction, between geographical point 43° 19' 54" N and 31° 06' 33" E and geographical
point 43° 26' 49" N and 31° 20' 43" E, was left open for subsequent negotiations at a suitable time.

The Court will bear in mind the agreed maritime delimitations between Turkey and Bulgaria,
as well as between Turkey and Ukraine, when considering the endpoint of the single maritime
boundary it is asked to draw in the present case (see Section 10 below).

The Court nevertheless considers that, in the light of the above-mentioned delimitation
agreements and the enclosed nature of the Black Sea, no adjustment to the equidistance line as
provisionally drawn is called for.
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9.3 The presence of Serpents’ Island in the area of delimitation (para. 179-188)

In determining the maritime boundary line, in default of any delimitation agreement within
the meaning of UNCLOS Articles 74 and 83, the Court may, should relevant circumstances so
suggest, adjust the provisional equidistance line to ensure an equitable result. In this phase the
Court may be called upon to decide whether this line should be adjusted because of the presence of
small islands in its vicinity. As the jurisprudence has indicated, the Court may on occasion decide
not to take account of very small islands or decide not to give them their full potential entitlement
to maritime zones, should such an approach have a disproportionate effect on the delimitation line
under consideration (see Continental Shelf (Libyan Arab Jamahiriya/Malta), Judgment, [.C.J.
Reports 1985, p. 48, para. 64; Maritime Delimitation and Territorial Questions between Qatar and
Bahrain (Qatar v. Bahrain), Merits, Judgment, [.C.J. Reports 2001, p. 104, para. 219; Territorial
and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaraguav.
Honduras), Judgment of 8 October 2007, paras. 302 et seq.).

The Court recalls that it has already determined that Serpents’ Island cannot serve as a base
point for the construction of the provisional equidistance line between the coasts of the Parties, that
it has drawn in the first stage of this delimitation process, since it does not form part of the general
configuration of the coast. The Court must now, at the second stage of the delimitation, ascertain
whether the presence of Serpents’ Island in the maritime delimitation area constitutes a relevant
circumstance calling for an adjustment of the provisional equidistance line.

With respect to the geography of the north-western part of the Black Sea, the Court has taken
due regard of the fact that Ukraine’s coast lies on the west, north and east of this area. The Court
notes that all of the areas subject to delimitation in this case are located in the exclusive economic
zone and the continental shelf generated by the mainland coasts of the Parties and are moreover
within 200 nautical miles of Ukraine’s mainland coast. The Court observes that Serpents’ Island is
situated approximately 20 nautical miles to the east of Ukraine’s mainland coast in the area of the
Danube delta. Given this geographical configuration and in the context of the delimitation with
Romania, any continental shelf and exclusive economic zone entitlements possibly generated by
Serpents’ Island could not project further than the entitlements generated by Ukraine’s mainland
coast because of the southern limit of the delimitation area as identified by the Court (see
sketch-map No. 5). Further, any possible entitlements generated by Serpents’ Island in an eastward
direction are fully subsumed by the entitlements generated by the western and eastern mainland
coasts of Ukraine itself. The Court also notes that Ukraine itself, even though it considered
Serpents’ Island to fall under Article 121, paragraph 2, of UNCLOS, did not extend the relevant
area beyond the limit generated by its mainland coast, as a consequence of the presence of
Serpents’ Island in the area of delimitation (see sketch-map No. 3).

In the light of these factors, the Court concludes that the presence of Serpents’ Island does
not call for an adjustment of the provisional equidistance line.

In view of the above the Court does not need to consider whether Serpents’ Island falls under
paragraphs 2 or 3 of Article 121 of UNCLOS nor their relevance to this case.

The Court further recalls that a 12-nautical-mile territorial sea was attributed to Serpents’
Island pursuant to agreements between the Parties. It concludes that, in the context of the present
case, Serpents’ Island should have no effect on the delimitation in this case, other than that
stemming from the role of the 12-nautical-mile arc of its territorial sea.
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9.4 The conduct of the Parties (oil and gas concessions, fishing activities and naval
patrols) (paras. 189-198)

The Court recalls that it had earlier concluded that there is no agreement in force between the
Parties delimiting the continental shelf and the exclusive economic zones of the Parties.

It further notes that Ukraine is not relying on State activities in order to prove a tacit
agreement or modus vivendi between the Parties on the line which would separate their respective
exclusive economic zones and continental shelves. It rather refers to State activities in order to
undermine the line claimed by Romania.

The Court does not see, in the circumstances of the present case, any particular role for the
State activities invoked above in this maritime delimitation. As the Arbitral Tribunal in the case
between Barbados and Trinidad and Tobago observed, “[r]esource-related criteria have been
treated more cautiously by the decisions of international courts and tribunals, which have not
generally applied this factor as a relevant circumstance” (Award of 11 April 2006, RIAA,
Vol. XXVII, p. 214, para. 241). With respect to fisheries, the Court adds that no evidence has been
submitted to it by Ukraine that any delimitation line other than that claimed by it would “likely to
entail catastrophic repercussions for the livelihood and economic well-being of the population”
(Delimitation of the Maritime Boundary in the Gulf of Maine Area (Canada/United States of
America), Judgment, [.C.J. Reports 1984, p. 342, para. 237).

Since the Court does not consider that the above-mentioned State activities constitute a
relevant circumstance in the present case, the issue of critical date discussed by the Parties does not
require a response from the Court.

9.5 Any cutting off effect (paras. 199-201)

The Court observes that the delimitation lines proposed by the Parties, in particular their first
segments, each significantly curtail the entitlement of the other Party to the continental shelf and
the exclusive economic zone. The Romanian line obstructs the entitlement of Ukraine generated
by its coast adjacent to that of Romania, the entitlement further strengthened by the northern coast
of Ukraine. At the same time, the Ukrainian line restricts the entitlement of Romania generated by
its coast, in particular its first sector between the Sulina dyke and the Sacalin Peninsula.

By contrast, the provisional equidistance line drawn by the Court avoids such a drawback as
it allows the adjacent coasts of the Parties to produce their effects, in terms of maritime
entitlements, in a reasonable and mutually balanced way. That being so, the Court sees no reason
to adjust the provisional equidistance line on this ground.

9.6 The security considerations of the Parties (paras. 202-204)

The Court confines itself to two observations. First, the legitimate security considerations of
the parties may play a role in determining the final delimitation line (see Continental Shelf (Libyan
Arab Jamahiriya/Malta), Judgment, I.C.J. Reports 1985, p. 42, par. 51). Second, in the present case
however, the provisional equidistance line it has drawn substantially differs from the lines drawn
either by Romania or Ukraine. The provisional equidistance line determined by the Court fully
respects the legitimate security interests of either Party. Therefore, there is no need to adjust the
line on the basis of this consideration.

10. The line of delimitation (paras. 205-209)

The Court takes note of the fact that Article 1 of the 2003 State Border Régime Treaty
situates the meeting point of the territorial seas of the Parties at 45° 05' 21" N and 30° 02' 27" E.
This suffices for the fixing of the starting-point.
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Romania and Ukraine have both indicated, in considerable detail, the course that their
respective delimitation lines would then follow beyond the point fixed by Article 1 of the
2003 State Border Régime Treaty (see sketch-map No. 1).

The delimitation line decided by the Court, for which neither the seaward end of the Sulina
dyke nor Serpents’ Island is taken as a base point, begins at Point1 and follows the
12-nautical-mile arc around Serpents’ Island until it intersects with the line equidistant from
Romania’s and Ukraine’s adjacent coasts, as defined above; from there, it follows that line until it
becomes affected by base points on the opposite coasts of Romania and Ukraine. From this turning
point the delimitation line runs along the line equidistant from Romania’s and Ukraine’s opposite
coasts.

The Court considers that the delimitation line follows the equidistance line in a southerly
direction until the point beyond which the interests of third States may be affected.

11. The disproportionality test (paras. 210-216)

The Court now turns to check that the result thus far arrived at, so far as the envisaged
delimitation line is concerned, does not lead to any significant disproportionality by reference to
the respective coastal lengths and the apportionment of areas that ensue. This Court agrees with
the observation that

“it is disproportion rather than any general principle of proportionality which is the
relevant criterion or factor... there can never be a question of completely
refashioning nature . . . it is rather a question of remedying the disproportionality and
inequitable effects produced by particular geographical configurations or features”
(Anglo-French Continental Shelf Case, RIAA, Vol. XVIII, p. 58, para. 101).

The continental shelf and exclusive economic zone allocations are not to be assigned in
proportion to length of respective coastlines. Rather, the Court will check, ex post facto, on the
equitableness of the delimitation line it has constructed (Delimitation of the maritime boundary
between Guinea and Guinea-Bissau, RIAA, Vol. XIX, paras. 94-95).

This checking can only be approximate. Diverse techniques have in the past been used for
assessing coastal lengths, with no clear requirements of international law having been shown as to
whether the real coastline should be followed, or baselines used, or whether or not coasts relating to
internal waters should be excluded.

The Court cannot but observe that various tribunals, and the Court itself, have drawn
different conclusions over the years as to what disparity in coastal lengths would constitute a
significant disproportionality which suggested the delimitation line was inequitable, and still
required adjustment. This remains in each case a matter for the Court’s appreciation, which it will
exercise by reference to the overall geography of the area.

In the present case the Court has measured the coasts according to their general direction. It
has not used baselines suggested by the Parties for this measurement. Coastlines alongside waters
lying behind gulfs or deep inlets have not been included for this purpose. These measurements are
necessarily approximate given that the purpose of this final stage is to make sure there is no
significant disproportionality.

It suffices for this third stage for the Court to note that the ratio of the respective coastal
lengths for Romania and Ukraine, measured as described above, is approximately 1:2.8 and the
ratio of the relevant area between Romania and Ukraine is approximately 1:2.1.
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The Court is not of the view that this suggests that the line as constructed, and checked
carefully for any relevant circumstances that might have warranted adjustment, requires any
alteration.

12. The maritime boundary delimiting the continental shelf and exclusive economic zones
(paras. 217-218)

The Court observes that a maritime boundary delimiting the continental shelf and exclusive
economic zones is not to be assimilated to a State boundary separating territories of States. The
former defines the limits of maritime zones where under international law coastal States have
certain sovereign rights for defined purposes. The latter defines the territorial limits of State
sovereignty. Consequently, the Court considers that no confusion as to the nature of the maritime
boundary delimiting the exclusive economic zone and the continental shelf arises and will thus
employ this term.

The line of the maritime boundary established by the Court begins at Point 1, the point of
intersection of the outer limit of the territorial sea of Romania with the territorial sea of Ukraine
around Serpents’ Island as stipulated in Article 1 of the 2003 State Border Régime Treaty. From
Point 1 it follows the arc of the 12-nautical-mile territorial sea of Serpents’ Island until the arc
intersects at Point 2, with co-ordinates 45° 03' 18.5" N and 30° 09' 24.6" E, with a line equidistant
from the adjacent coasts of Romania and Ukraine, plotted by reference to base points located on the
landward end of the Sulina dyke and the south-eastern tip of Tsyganka Island. The maritime
boundary from Point 2 continues along the equidistance line in a south-easterly direction until
Point 3, with co-ordinates 44°46'38.7" N and 30°58'37.3"E (Point A of the provisional
equidistance line), where the equidistance line becomes affected by a base point located on the
Sacalin Peninsula.

From Point 3 the maritime boundary follows the equidistance line in a south-easterly
direction to Point4, with co-ordinates 44°44'13.4"N and 31°10'27.7"E (Point B of the
provisional equidistance line), where the equidistance line becomes affected by the base point
located on Cape Tarkhankut on Ukraine’s opposite coast and turns south-south-east. From Point 4
the boundary traces the line equidistant from the opposite coasts of Romania and Ukraine until
Point 5, with co-ordinates 44° 02'53.0" N and 31°24'35.0"E) (Point C of the provisional
equidistance line), which is controlled by base points on the Sacalin Peninsula on the Romanian
coast and Capes Tarkhankut and Khersones on the Ukrainian coast, from where it continues along
the equidistance line in a southerly direction starting at a geodetic azimuth of 185° 23' 54.5" until
the maritime boundary reaches the area where the rights of third States may be affected (see
sketch-maps Nos. 8 and 9).

The geographical co-ordinates for Points 2, 3, 4 and 5 of the single maritime boundary set
out in this paragraph and in the operative clause are given by reference to WGS 84 datum.

13. Operative clause (para. 219)
For these reasons,
The Court,
Unanimously,

Decides that starting from Point 1, as agreed by the Parties in Article 1 of the 2003 State
Border Régime Treaty, the line of the single maritime boundary delimiting the continental shelf
and the exclusive economic zones of Romania and Ukraine in the Black Sea shall follow the
12-nautical-mile arc of the territorial sea of Ukraine around Serpents’ Island until Point 2 (with
co-ordinates 45° 03' 18.5" N and 30° 09' 24.6" E) where the arc intersects with the line equidistant
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from Romania’s and Ukraine’s adjacent coasts. From Point 2 the boundary line shall follow the
equidistance line through Points 3 (with co-ordinates 44° 46' 38.7" N and 30° 58'37.3" E) and 4
(with co-ordinates 44° 44' 13.4" N and 31° 10' 27.7" E) until it reaches Point 5 (with co-ordinates
44°02'53.0" N and 31°24'35.0"E). From Point 5 the maritime boundary line shall continue
along the line equidistant from the opposite coasts of Romania and Ukraine in a southerly direction
starting at a geodetic azimuth of 185° 23' 54.5" until it reaches the area where the rights of third
States may be affected.
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: The maritime boundary lines claimed by Romania and Ukraine
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: Construction of the provisional equidistance line
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