
Court without any assumption of the obligations . . . required of States
to which the Court is open� (Preliminary Objections of Belgium, p. 73,
para. 223), or according to the United Kingdom �would . . . place them
in a privileged position by giving them access to the Court without
requiring them to meet the conditions normally imposed as a prerequisite
to access to the Court� (Preliminary Objections of the United Kingdom,
p. 40, para. 3.32).

97. During the oral proceedings these arguments were maintained and
reiterated by certain Respondents. Belgium argued that �[t]he Applica-
tion instituting proceedings . . . fell comprehensively outside the jurisdic-
tional framework of the Court under Articles 35, 36 and 37 of the Statute
at the point at which the proceedings were instituted�. It elaborated
further that �[i]n the Genocide Convention case, the controlling con-
sideration is that the FRY did not contest jurisdiction on the ground
that it was not a Member of the United Nations� and continued that
Serbia and Montenegro �cannot rely on its acquiescence as respondent
in one case in order to found jurisdiction as Applicant in this case�.
Belgium concluded that it �relie[d] on both the letter and the spirit of
Article 35 of the Statute� and �[did] not acquiesce to the bringing of a
claim against it by an applicant for whom the Court was not open at the
relevant time� (emphasis added).

Italy observed that

�the question is still whether the Court could . . . regard itself as
having jurisdiction ratione personarum pursuant to Article 35,
paragraph 2, because Serbia and Montenegro was allegedly a party
to a �treaty in force� laying down the jurisdiction of the Court�.

Italy recalled the arguments on this issue in its second preliminary objec-
tion, and emphasized that,

�[i]n particular, Italy maintained that the mere presence of a clause
conferring jurisdiction in a treaty in force between two States, one of
which, the Applicant, is not at the same time a party to the Statute,
could not give that State the right to appear before the Court, unless
it met the conditions laid down by the Security Council in its reso-
lution No. 9 of 15 October 1946. This Serbia and Montenegro has
not done and does not claim ever to have done.�

98. The Court notes that the passage quoted above (paragraph 94)
from the 1993 Order in the Genocide Convention case was addressed to
the situation in which the proceedings were instituted against a State the
membership of which in the United Nations and status of a party to the
Statute was unclear. Bosnia and Herzegovina in its Application in that
case maintained that �the Federal Republic of Yugoslavia (Serbia and
Montenegro)� was a Member of the United Nations and a party to the
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et partie au Statut et, en mŒme temps, y indiquait que la «continuitØ»
entre la Yougoslavie et l�ex-RØpublique fØdØrative socialiste de Yougo-
slavie, Etat Membre de l�Organisation des Nations Unies, «a[vait] ØtØ
vigoureusement contestØe par l�ensemble de la communautØ internatio-
nale, y compris par le Conseil de sØcuritØ de l�Organisation des Nations
Unies ... ainsi que par l�AssemblØe gØnØrale» (C.I.J. Recueil 1993, p. 12,
par. 15). L�ordonnance du 8 avril 1993 a ØtØ rendue dans une affaire dif-
fØrente, mais ainsi que la Cour l�a fait observer dans une prØcØdente
affaire oø des questions ayant trait à l�autoritØ de la chose jugØe et à
l�article 59 du Statut avaient ØtØ soulevØes, « [l]a question [Øtait] en rØalitØ
de savoir si, dans la prØsente espŁce, il exist[ait] pour la Cour des raisons
de s�Øcarter des motifs et des conclusions adoptØs dans ces prØcØdents»
(FrontiŁre terrestre et maritime entre le Cameroun et le NigØria (Came-
roun c. NigØria), exceptions prØliminaires, arrŒt, C.I.J. Recueil 1998,
p. 292, par. 28).

99. L�ordonnance du 8 avril 1993 a ØtØ rendue sur la base d�un examen
du droit et des faits pertinents dans le cadre d�une procØdure incidente de
demande en indication de mesures conservatoires. Aussi y a-t-il lieu pour
la Cour, a�n de trancher dØ�nitivement la question de savoir si le para-
graphe 2 de l�article 35 permet d�avoir accŁs à la Cour en l�espŁce, d�exa-
miner plus avant la question de l�applicabilitØ et de l�interprØtation de
cette disposition.

100. La Cour procØdera donc à l�interprØtation du paragraphe 2 de
l�article 35 du Statut, et le fera en se conformant au droit international
coutumier, qui a trouvØ son expression dans l�article 31 de la convention
de Vienne de 1969 sur le droit des traitØs. Selon le paragraphe 1 de l�ar-
ticle 31, un traitØ doit Œtre interprØtØ de bonne foi suivant le sens ordi-
naire à attribuer à ses termes dans leur contexte et à la lumiŁre de son
objet et de son but. L�interprØtation doit Œtre fondØe avant tout sur le
texte du traitØ lui-mŒme. Il peut Œtre fait appel à titre complØmen-
taire à des moyens d�interprØtation tels que les travaux prØparatoires
et les circonstances dans lesquelles le traitØ a ØtØ conclu.

101. En ce qui concerne la question de l�accŁs à la Cour, le para-
graphe 2 de l�article 35 du Statut fait rØfØrence aux «dispositions parti-
culiŁres des traitØs en vigueur». Prise dans son sens naturel et ordinaire,
l�expression «dispositions particuliŁres» doit, de l�avis de la Cour, se rØfØ-
rer à des traitØs qui contiennent une «disposition particuliŁre» visant la
Cour, et il ne peut guŁre s�agir d�autre chose que d�une disposition ten-
dant à soumettre à la Cour le rŁglement de diffØrends entre les parties au
traitØ. Quant à l�expression «traitØs en vigueur», son sens naturel et ordi-
naire ne fournit pas d�indication quant à la date à laquelle les traitØs visØs
doivent Œtre en vigueur, et par consØquent elle peut Œtre interprØtØe de
diffØrentes maniŁres. On peut l�interprØter comme visant les traitØs qui
Øtaient en vigueur à la date à laquelle le Statut lui-mŒme Øtait entrØ en
vigueur, comme l�ont fait certains dØfendeurs ; ou comme visant les traitØs
qui Øtaient en vigueur à la date de l�introduction de l�instance dans une
affaire oø ces traitØs sont invoquØs. On peut rappeler à l�appui de cette
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Statute and at the same time indicated in the Application that the �con-
tinuity� of Yugoslavia with the former Socialist Federal Republic of
Yugoslavia, a Member of the United Nations, �has been vigorously con-
tested by the entire international community, . . . including by the United
Nations Security Council . . . as well as by the General Assembly� (I.C.J.
Reports 1993, p. 12, para. 15). The Order of 8 April 1993 was made in a
different case ; but as the Court observed in a previous case in which
questions of res judicata and Article 59 of the Statute were raised, �[t]he
real question is whether, in this case, there is cause not to follow the
reasoning and conclusions of earlier cases� (Land and Maritime Boundary
between Cameroon and Nigeria (Cameroon v. Nigeria), Preliminary
Objections, Judgment, I.C.J. Reports 1998, p. 292, para. 28).

99. The Order of 8 April 1993 was made on the basis of an examina-
tion of the relevant law and facts in the context of incidental proceedings
on a request for the indication of provisional measures. It would there-
fore now be appropriate for the Court to make a de�nitive �nding on the
question whether Article 35, paragraph 2, affords access to the Court in
the present case, and for that purpose, to examine further the question of
its applicability and interpretation.

100. The Court will thus proceed to the interpretation of Article 35,
paragraph 2, of the Statute, and will do so in accordance with customary
international law, re�ected in Article 31 of the 1969 Vienna Convention
on the Law of Treaties. According to paragraph 1 of Article 31, a treaty
must be interpreted in good faith in accordance with the ordinary mean-
ing to be given to its terms in their context and in the light of the treaty�s
object and purpose. Interpretation must be based above all upon the text
of the treaty. As a supplementary measure recourse may be had to means
of interpretation such as the preparatory work of the treaty and the
circumstances of its conclusion.

101. Article 35, paragraph 2, refers to �the special provisions con-
tained in treaties in force�, in the context of the question of access to the
Court. Taking the natural and ordinary meaning of the words �special
provisions�, the reference must in the view of the Court be to treaties that
make �special provision� in relation to the Court, and this can hardly be
anything other than provision for the settlement of disputes between the
parties to the treaty by reference of the matter to the Court. As for the
words �treaties in force�, in their natural and ordinary meaning they do
not indicate at what date the treaties contemplated are to be in force, and
thus they may lend themselves to different interpretations. One can con-
strue those words as referring to treaties which were in force at the time
that the Statute itself came into force, as was contended by certain
Respondents ; or to those which were in force on the date of the institu-
tion of proceedings in a case in which such treaties are invoked. In favour
of this latter interpretation, it may be observed that the similar expression
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derniŁre interprØtation que l�expression «traitØs et conventions en
vigueur» se retrouve Øgalement au paragraphe 1 de l�article 36 du Statut,
et la Cour l�a interprØtØe en ce sens (voir par exemple Questions d�inter-
prØtation et d�application de la convention de MontrØal de 1971 rØsultant
de l�incident aØrien de Lockerbie (Jamahiriya arabe libyenne c. Royaume-
Uni), exceptions prØliminaires, arrŒt, C.I.J. Recueil 1998, p. 16, par. 19).
L�expression «un traitØ ou une convention en vigueur» �gurant à
l�article 37 du Statut a elle aussi ØtØ interprØtØe comme signi�ant «en
vigueur» à la date de l�introduction de l�instance (Barcelona Traction,
Light and Power Company, Limited, exceptions prØliminaires, arrŒt,
C.I.J. Recueil 1964, p. 27).

102. L�article 35 du Statut a pour objet et pour but de dØ�nir les
conditions d�accŁs à la Cour. Tandis que le paragraphe 1 de cet article
ouvre la Cour aux Etats parties au Statut, le paragraphe 2 vise à rØgle-
menter les conditions d�accŁs à la Cour pour ceux qui ne sont pas parties
au Statut. Les conditions dans lesquelles la Cour est ouverte à ces der-
niers sont, «sous rØserve des dispositions particuliŁres des traitØs en
vigueur», dØterminØes par le Conseil de sØcuritØ pour autant qu�en toutes
circonstances aucune inØgalitØ ne rØsulte de ces conditions pour les parties
devant la Cour. La Cour considŁre qu�il Øtait naturel de rØserver le cas de
toute disposition conventionnelle pertinente qui pouvait alors exister ; il
aurait par ailleurs ØtØ incompatible avec l�objet essentiel du texte que de
permettre qu�à l�avenir des Etats puissent avoir accŁs à la Cour par la
simple conclusion d�un traitØ spØcial, multilatØral ou bilatØral, contenant
une disposition à cet effet.

103. La premiŁre interprØtation, selon laquelle le paragraphe 2 de
l�article 35 se rØfŁre aux traitØs en vigueur à la date de l�entrØe en vigueur
du Statut, est d�ailleurs confortØe par une analyse des travaux prØpara-
toires du texte. Etant donnØ que le Statut de la Cour permanente de Jus-
tice internationale contenait en substance la mŒme disposition, qui fut
prise pour modŁle lorsque le Statut de la prØsente Cour fut rØdigØ, il sera
nØcessaire d�examiner l�histoire rØdactionnelle du texte des deux Statuts.
Le texte que le comitØ de juristes de 1920 proposa (en tant qu�article 32
de son projet) Øtait le suivant :

«La Cour est ouverte aux Etats mentionnØs à l�annexe au Pacte et
à ceux qui seront ultØrieurement entrØs dans la SociØtØ des Nations.

Elle est accessible aux autres Etats.
Les conditions auxquelles elle est ouverte ou accessible aux Etats

qui ne sont pas Membres de la SociØtØ des Nations sont rØglØes par
le Conseil, en tenant compte de l�article 17 du Pacte.» (SociØtØ des
Nations, Cour permanente de Justice internationale, Documents au
sujet de mesures prises par le Conseil de la SociØtØ des Nations, aux
termes de l�article 14 du Pacte, et de l�adoption par l�AssemblØe du
Statut de la Cour permanente, p. 78.)
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�treaties and conventions in force� is found in Article 36, paragraph 1, of
the Statute, and the Court has interpreted it in this sense (for example,
Questions of Interpretation and Application of the 1971 Montreal Con-
vention arising from the Aerial Incident at Lockerbie (Libyan Arab
Jamahiriya v. United Kingdom), Preliminary Objections, Judgment,
I.C.J. Reports 1998, p. 16, para. 19). The expression �treaty or conven-
tion in force� in Article 37 of the Statute has also been read as meaning
in force at the date proceedings were instituted (Barcelona Traction,
Light and Power Company, Limited, Preliminary Objections, Judgment,
I.C.J. Reports 1964, p. 27).

102. The object and purpose of Article 35 of the Statute is to de�ne
the conditions of access to the Court. While paragraph 1 of that Article
opens it to the States parties to the Statute, paragraph 2 is intended to
regulate access to the Court by States which are not parties to the Stat-
ute. The conditions of access of such States are, �subject to the special
provisions contained in treaties in force�, to be determined by the Secu-
rity Council, with the proviso that in no case shall such conditions place
the parties in a position of inequality before the Court. The Court con-
siders that it was natural to reserve the position in relation to any rele-
vant treaty provisions that might then exist ; moreover, it would have
been inconsistent with the main thrust of the text to make it possible in
the future for States to obtain access to the Court simply by the conclu-
sion between themselves of a special treaty, multilateral or bilateral, con-
taining a provision to that effect.

103. The �rst interpretation, according to which Article 35, para-
graph 2, refers to treaties in force at the time that the Statute came into
force, is in fact reinforced by an examination of the travaux prØparatoires
of the text. Since the Statute of the Permanent Court of International
Justice contained substantially the same provision, which was used as
a model when the Statute of the present Court was drafted, it will be
necessary to examine the drafting history of both Statutes. The text
proposed by the 1920 Committee of Jurists (as Article 32 of its draft)
was as follows:

�The Court shall be open of right to the States mentioned in the
Annex to the Covenant, and to such others as shall subsequently
enter the League of Nations.

Other States may have access to it.
The conditions under which the Court shall be open of right or

accessible to States which are not Members of the League of Nations
shall be determined by the Council, in accordance with Article 17 of
the Covenant.� (League of Nations, Permanent Court of Interna-
tional Justice, Documents concerning the action taken by the Council
of the League of Nations under Article 14 of the Covenant and the
adoption by the Assembly of the Statute of the Permanent Court,
p. 78.)
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104. Lors de l�examen de ce texte par la Sous-Commission de la
TroisiŁme Commission de la premiŁre AssemblØe de la SociØtØ des
Nations, il fut rappelØ «qu�aux termes des traitØs de paix les puissances
centrales ser[aient] souvent parties en cause devant la Cour» et que
«[l]e texte [en question] ne t[enait] pas suf�samment compte de ce fait»,
et il fut proposØ de supprimer les deux premiers alinØas de l�article
(SociØtØ des Nations, op. cit., p. 141).

La question fut soulevØe de savoir «si le Conseil p[ouvait] poser des
conditions à l�admission de l�Allemagne, par exemple dans le cas visØ à
l�article 380 du TraitØ de Versailles», et il y fut rØpondu par la nØgative.
Le prØsident proposa ensuite de con�er à un petit comitØ la rØdaction
d�un nouveau texte d�article 32, qui

«d[evait] s�inspirer des trois principes suivants, sur lesquels la Sous-
Commission se trouv[ait] d�accord:
1. Le Conseil pourra �xer des conditions pour l�admission devant

la Cour des Etats qui ne sont pas membres de la SociØtØ des
Nations ;

2. Les droits des parties devant la Cour sont Øgaux;
3. On tiendra compte des parties qui peuvent se prØsenter devant la

Cour en vertu des traitØs de paix» (ibid., p. 141; les italiques sont
de la Cour).

105. La Sous-Commission reçut des trois reprØsentants ainsi mandatØs
une proposition tendant à reformuler comme suit le texte de l�article 32:

«Article 32
AlinØa I. � Sans changement.
Les conditions auxquelles la Cour est ouverte aux autres Etats

sont rØglØes, sous rØserve des dispositions particuliŁres des traitØs en
vigueur, par le Conseil.

Lorsqu�un Etat, qui n�est pas membre de la SociØtØ des Nations,
est partie en cause, la Cour �xera la contribution aux frais de la
Cour, que cette partie devra supporter.»

106. La Cour relŁve que ce fut à ce moment-là qu�apparut, pour la
premiŁre fois dans la genŁse du texte de ce qui devait par la suite devenir
le paragraphe 2 de l�article 35, l�expression «sous rØserve des dispositions
particuliŁres des traitØs en vigueur». Il est permis de supposer que cette
expression fut insØrØe dans le texte pour satisfaire au troisiŁme des prin-
cipes ØvoquØs ci-dessus.

107. Lorsque le texte fut prØsentØ à la Sous-Commission, le prØsident
rappela la proposition qui avait ØtØ faite, lors de la sØance prØcØdente,
d�ajouter à l�article 32 une clause disposant que, s�agissant des droits des
parties, tous les Etats Øtaient Øgaux devant la Cour. Pour tenir compte de
cette objection du prØsident et de l�auteur de la proposition, l�un des trois
auteurs du projet d�article 32 suggØra d�ajouter la mention suivante au
deuxiŁme alinØa de l�article 32:
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104. During the consideration of this text by the Sub-Committee of
the Third-Committee of the First Assembly Meeting of the League of
Nations it was pointed out �that under the Treaties of Peace the Central
Powers would often be Parties before the Court� and that �[t]he text of
the draft does not take suf�cient account of this fact� and it was pro-
posed suppressing the �rst two paragraphs of the Article (League of
Nations, op. cit., p. 141).

A question was raised �whether the Council might place conditions on
the admission of Germany before the Court, for example in the case
mentioned in Article 380 of the Treaty of Versailles� to which a negative
response was given. Then the Chairman proposed to entrust a small com-
mittee with the task of drafting a new formula for Article 32 which

�should act upon the three following principles, upon which the
Sub-Committee was agreed:
1. The Council shall have the power of determining conditions for

the admission before the Court of States which are not Members
of the League of Nations.

2. The rights of the Parties before the Court are equal.
3. Account shall be taken of Parties who may present themselves

before the Court by virtue of the Treaties of Peace.� (Ibid.,
p. 141; emphasis added.)

105. The Sub-Committee received from the three delegates entrusted
with this task a proposal for a new text of Article 32 as follows:

�Article 32
1st paragraph: No change.
The conditions under which the Court shall be open to other

States shall, subject to special provisions contained in treaties in
force, be laid down by the Council.

When a State which is not a Member of the League of Nations is
a party to a dispute, the Court will �x the amount which that party
shall contribute towards the expenses of the Court.�

106. The Court notes that it is here, that for the �rst time in the
legislative history of what later became Article 35, paragraph 2, the
phrase �subject to the special provisions contained in treaties in force�
appeared. It may safely be assumed that this phrase was inserted into
the text as a response to principle 3 referred to above.

107. When the text was presented to the Sub-Committee, the Chair-
man recalled the proposal made at the previous meeting, to add to
Article 32 a provision stating that, as far as party rights are concerned,
all States are equal before the Court. In order to meet this objection of
the Chairman and of the author of that proposal, one of the three co-
authors of the proposed text of Article 32 suggested making the follow-
ing addition to the second paragraph of Article 32:
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«Les conditions auxquelles la Cour est ouverte aux autres Etats
sont rØglØes, sous rØserve des dispositions particuliŁres des traitØs en
vigueur, par le Conseil et, dans tous les cas, sans qu�il puisse en
rØsulter pour les parties aucune inØgalitØ devant la Cour.» (SociØtØ
des Nations, op. cit., p. 144.)

Le deuxiŁme alinØa ainsi modi�Ø fut adoptØ sans autre discussion.

108. Le rapport prØsentØ à l�AssemblØe par la TroisiŁme Commission
indique que:

«La rØdaction de cet article [il s�agit du projet d�article 32 initial] a
semblØ peu claire ; la Sous-Commission l�a remaniØe et s�est efforcØe
d�exprimer clairement ce qui suit :
. . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Pour les autres Etats, leur accŁs à la Cour dØpendra ou bien des
dispositions particuliŁres des traitØs en vigueur (par exemple les dis-
positions dans les traitØs de paix concernant le droit des minoritØs, le
travail, etc.), ou bien d�une rØsolution du Conseil.» (Ibid., p. 210.)

109. La question se posa à la Cour permanente de Justice internatio-
nale en deux occasions. Dans l�affaire du Vapeur Wimbledon (1923,
C.P.J.I. sØrie A no 1, p. 7), la compØtence de la Cour Øtait fondØe sur l�ar-
ticle 386 du traitØ de paix de Versailles du 28 juin 1919. Lorsque cette
instance fut introduite contre l�Allemagne, cet Etat n�Øtait pas membre
de la SociØtØ des Nations, et il n�Øtait pas davantage mentionnØ à l�an-
nexe au Pacte. Il ne fut pas jugØ nØcessaire pour l�Allemagne de faire une
dØclaration d�acceptation de la compØtence de la Cour, compte tenu de
la rØserve contenue au paragraphe 2 de l�article 35 du Statut, dont
l�objet, ainsi qu�il a ØtØ indiquØ ci-dessus (paragraphes 104 à 106), Øtait
de prØvoir le cas des dispositions particuliŁres des traitØs de paix.

Dans l�affaire relative à Certains intØrŒts allemands en Haute-SilØsie
polonaise (1925, C.P.J.I. sØrie A no 6), l�Allemagne introduisit, avant
son admission à la SociØtØ des Nations, une instance contre la Pologne
sur la base de l�article 23 de la convention relative à la Haute-SilØsie
du 15 mai 1922, entrØe en vigueur le 3 juin 1922. La Cour nota que la
Pologne «ne contest[ait] pas que la Cour [fßt] rØguliŁrement saisie en
conformitØ des articles 35 et 40 du Statut» (ibid., p. 11). Avant de
rendre son arrŒt, la Cour considØra la question et

«estim[a] que les textes pertinents correctement interprØtØs (notam-
ment à la lumiŁre d�un rapport prØsentØ par M. Hagerup à la pre-
miŁre AssemblØe de la SociØtØ des Nations et adoptØ par elle) lui
permett[ai]ent d�accepter la requŒte du Gouvernement allemand sans
exiger d�of�ce la dØclaration spØciale prØvue dans la rØsolution du
Conseil» (Rapport annuel de la Cour permanente de Justice interna-
tionale (1er janvier 1922-15 juin 1925), C.P.J.I. sØrie E no 1, p. 252).
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�The conditions under which the Court shall be open to other
States shall, subject to the special provisions contained in treaties in
force, be laid down by the Council, but in no case shall such pro-
vision place the parties in a position of inequality before the Court.�
(League of Nations, op. cit., p. 144.)

The second paragraph thus amended was adopted without any further
discussion.

108. In the report presented to the Assembly by the Third Committee,
it was stated that:

�The wording of this Article [i.e. the original draft Article 32]
seemed lacking in clearness, and the Sub-Committee has re-cast it in
an effort to express clearly [that]
. . . . . . . . . . . . . . . . . . . . . . . . . . . . .

The access of other States to the Court will depend either on the
special provisions of the Treaties in force (for example the provisions
of the Treaty of Peace concerning the right of minorities, labour,
etc.) or else on a resolution of the Council.� (Ibid. p. 210.)

109. Before the Permanent Court of International Justice, the issue
arose on two occasions. In the S.S. �Wimbledon� case (1923, P.C.I.J.,
Series A, No. 1, p. 6) the jurisdiction of the Court was founded on
Article 386 of the Treaty of Versailles of 28 June 1919. When the pro-
ceedings were instituted in that case against Germany, that State was
not a Member of the League of Nations nor was it mentioned in the
Annex to the Covenant. A declaration by Germany accepting the juris-
diction of the Court was not considered as necessary, in light of the
reservation contained in Article 35, paragraph 2, of the Statute which
was intended, as shown above (paragraphs 104-106), to cover special
provisions in the Peace Treaties.

In the case concerning Certain German Interests in Polish Upper
Silesia (1925, P.C.I.J., Series A, No. 6), the proceedings were instituted
by Germany, before its admission to the League of Nations, against
Poland on the basis of Article 23 of the Convention relating to
Upper Silesia of 15 May 1922 and brought into force on 3 June 1922. The
Court noted that Poland �[did] not dispute the fact that the suit has been
duly submitted to the Court in accordance with Articles 35 and 40 of the
Statute� (ibid., p. 11). The Court, before rendering its judgment, con-
sidered the issue and

�was of the opinion that the relevant instruments when correctly
interpreted (more especially in the light of a report made by
M. Hagerup at the First Assembly of the League of Nations) author-
ized it in accepting the German Government�s application without
requiring the special declaration provided for in the Council Reso-
lution� (Annual Report of the Permanent Court of International
Justice (1 January 1922-15 June 1925), P.C.I.J., Series E, No. 1,
p. 261).

321LEGALITY OF USE OF FORCE (JUDGMENT)

46



En outre, il convient de relever qu�alors que la Cour discutait un an
plus tard des Øventuels amendements à apporter à son RŁglement, deux
juges se dirent d�avis que «l�on n�a[vait] pu viser, par l�exception inscrite
à l�article 35, que des situations prØvues par les traitØs de paix» (Actes et
documents (1926), C.P.J.I. sØrie D no 2 Add., p. 106). L�un d�eux expli-
qua que, en l�affaire relative à Certains intØrŒts allemands en Haute-
SilØsie polonaise,

« il s�agissait ... d�un traitØ � la convention de Haute-SilØsie �
rØdigØ sous les auspices de la SociØtØ des Nations et qui devait Œtre
considØrØ comme un complØment du traitØ de Versailles. Il [Øtait]
donc possible de faire rentrer le cas sur lequel la Cour a[vait] alors
statuØ dans l�expression gØnØrale «sous rØserve des traitØs en
vigueur», tout en interprØtant cette expression comme visant les
traitØs de paix...» (Ibid., p. 105.)

Lorsque, en 1926, la Cour discuta la revision de son RŁglement, aucun
de ses membres n�avança d�interprØtation divergente de l�expression en
question.

110. Dans la phase d�Ølaboration de la Charte des Nations Unies et du
Statut de la Cour, la question fut dans un premier temps discutØe par le
comitØ de juristes des Nations Unies. Le dØbat rØvØla l�existence d�une
certaine confusion quant à la diffØrence entre Etat non membre suscep-
tible de devenir partie au Statut et Etat non membre susceptible de deve-
nir partie à une affaire devant la Cour. Certains dØlØguØs n�Øtablissaient
pas de distinction claire entre l�adhØsion au Statut et l�accŁs à la Cour. Le
dØbat porta pour l�essentiel sur les rôles respectifs de l�AssemblØe gØnØ-
rale et du Conseil de sØcuritØ en la matiŁre : le fait que l�AssemblØe ne fßt
pas habilitØe à agir aux termes du paragraphe 2 de l�article 35 suscita cer-
taines critiques (Documents de la confØrence des Nations Unies sur l�orga-
nisation internationale, t. XIV, p. 141-145). Il fut proposØ d�adopter tel
quel le paragraphe 2, mais certains dØlØguØs continuŁrent de plaider pour
qu�un rôle soit dØvolu à l�AssemblØe dans ce paragraphe. Le Royaume-
Uni proposa que soit intØgrØ au paragraphe 2, à la suite des mots
«Conseil de sØcuritØ», le membre de phrase suivant : «en conformitØ avec
tout principe que pourrait avoir ØnoncØ l�AssemblØe gØnØrale» [traduc-
tion du Greffe].

Il fut de nouveau proposØ d�adopter le texte tel que libellØ dans le pro-
jet d�article. Le dØlØguØ de la France �t alors observer qu�il «appart[enait]
au Conseil de rØgler les conditions dans les cas particuliers mais que, de
fait, cette pratique n�avait pas donnØ matiŁre à critique», et poursuivit :

«Le Conseil ne pourra limiter l�accŁs à la Cour lorsque celui-ci
aura ØtØ autorisØ par l�AssemblØe, mais il pourra se montrer moins
strict dans certains cas. La dØcision de l�AssemblØe primera de fait,
et le Conseil ne pourra s�y opposer. Le Conseil devra en outre tenir
compte de tous les traitØs existants, et ne pourra empŒcher d�ester
devant la Cour un Etat qui pourra se prØvaloir d�un traitØ prØvoyant
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Further, it is to be noted that when the Court was discussing amend-
ments of its Rules of Court a year later, two judges expressed the view
that the exception in Article 35 �could only be intended to cover situa-
tions provided for by the treaties of peace� (Acts and Documents (1926),
P.C.I.J., Series D, No. 2, Add., p. 106). One of them explained that, in
the case concerning Certain German Interests in Polish Upper Silesia,

�the question then related to a treaty � the Upper Silesian Conven-
tion � drawn up under the auspices of the League of Nations which
was to be considered as supplementary to the Treaty of Versailles.
It was therefore possible to include the case in regard to which
the Court had then to decide in the general expression �subject to
treaties in force�, whilst construing that expression as referring to
the peace treaties . . .� (Ibid., p. 105.)

No other interpretation of the phrase at issue was advanced by any
Member of the Court when in 1926 it discussed the amendment of its
Rules.

110. When the Charter of the United Nations and the Statute of the
Court were under preparation, the issue was �rst discussed by the United
Nations Committee of Jurists. In the debate, some confusion apparently
arose regarding the difference between a non-Member State which may
become party to the Statute and one which may become party to a case
before the Court. Some delegates did not make a clear distinction between
adherence to the Statute and access to the Court. The debate mostly con-
centrated on the respective roles of the General Assembly and the Secu-
rity Council in that context: there was some criticism that the Assembly
was excluded from action under paragraph 2 of Article 35 (Documents of
the United Nations Conference on International Organization, Vol. XIV,
pp. 141-145). A proposal was made to adopt paragraph 2 as it stood,
but some delegates continued to argue for a role of the Assembly to
be recognized in that paragraph. The United Kingdom suggested
that there might be inserted in paragraph 2, after the words �Security
Council�, the phrase �in accordance with any principles which may have
been laid down by the General Assembly�.

A proposal was then again made to adopt the Article as contained in
the draft. Thereupon the delegate of France observed that �it lay within
the power of the Council to determine conditions in particular cases but
the actual practice had not given cause for criticism�. He then continued:

�The Council could not restrict access to the Court when the
Assembly permitted it, but the Council could be more liberal in par-
ticular cases. The decision of the Assembly was actually the more
important, and the Council could not go against it. The Council
furthermore would have to take into account any existing treaties,
and it could not prevent access to the Court when a State had a
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la juridiction obligatoire.» (Documents de la ConfØrence des Nations
Unies sur l�organisation internationale, t. XIV, p. 144 [traduction du
Greffe].)

Il proposa ensuite que l�article 35 soit adoptØ en l�Øtat ; aucun autre dØbat
de fond ne suivit cette proposition et l�article 35 fut adoptØ.

111. Le rapport sur le projet de Statut d�une Cour internationale de
Justice prØsentØ par le comitØ de juristes des Nations Unies à la confØ-
rence des Nations Unies pour l�organisation internationale à San Fran-
cisco ne contenait, au sujet de l�article 35, que l�observation suivante :

«En dehors des modi�cations de pure forme nØcessitØes par la
rØfØrence à l�Organisation des Nations Unies et non plus au Pacte de
la SociØtØ des Nations, l�article 35 est recti�Ø seulement en ce que,
dans le texte anglais du paragraphe 2, le mot «conditions» est sub-
stituØ au mot «provisions», et dans le paragraphe 3, le mot «case»
est substituØ au mot «dispute», ce qui assurera une meilleure concor-
dance avec le texte français.» (Ibid., p. 870.)

Le projet de Statut de la Cour internationale de Justice Øtant fondØ sur le
Statut de la Cour permanente de Justice internationale, le rapport ne
mentionnait aucun changement s�agissant de l�applicabilitØ du para-
graphe 2 de l�article 35.

112. A la confØrence de San Francisco, la question examinØe ici ne fut
pas abordØe; la discussion sur le projet d�article 35 porta essentiellement
sur une proposition de l�Egypte visant à incorporer un nouveau para-
graphe 2 libellØ comme suit : «Les conditions auxquelles les Etats non
membres peuvent devenir parties au Statut de la Cour seront dØtermi-
nØes dans chaque cas par l�AssemblØe gØnØrale sur la recommandation
du Conseil de sØcuritØ.» (Ibid., t. XIII, p. 484.) Au cours du dØbat
au sein du comitØ IV/1 de la confØrence, l�on �t observer que

«[l]a question de savoir quels Etats ser[aie]nt parties au Statut dev[ait]
Œtre tranchØe dans la Charte..., alors que celle de savoir quels Etats
pourr[aie]nt se prØsenter devant la Cour, quand cette derniŁre sera[it]
Øtablie, dev[ait] Œtre rØglØe par le Statut» (ibid., p. 289).

La proposition de l�Egypte resta sans suite ; le paragraphe 2 de l�article 93
de la Charte en reprend toutefois la teneur.

113. La Cour considŁre que l�histoire rØdactionnelle du paragraphe 2
de l�article 35 du Statut de la Cour permanente montre que ses disposi-
tions Øtaient conçues comme une exception au principe ØnoncØ au para-
graphe 1, en vue de couvrir les cas prØvus par les accords conclus immØ-
diatement aprŁs le premier con�it mondial, avant l�entrØe en vigueur du
Statut. Les travaux prØparatoires du Statut de la prØsente Cour sont
cependant moins Øclairants. Les discussions relatives à l�article 35 revŒ-
tirent un caractŁre provisoire et quelque peu super�ciel. Elles eurent lieu
à un stade de la plani�cation de la future organisation internationale
oø l�on ne savait pas encore si la Cour permanente serait conservØe ou
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treaty providing for compulsory jurisdiction.� (Documents of the
United Nations Conference on International Organization, Vol. XIV,
p. 144.)

He then proposed that Article 35 be adopted as it stood; no further sub-
stantive discussion followed, and Article 35 was adopted.

111. The report on the draft of the Statute of an International Court
of Justice submitted by the United Nations Committee of Jurists to
the United Nations Conference on International Organization at San
Francisco noted in respect of Article 35 merely that:

�Aside from the purely formal changes necessitated by references
to The United Nations Organization instead of to the Covenant of
the League of Nations, Article 35 is amended only in that, in the
English text of paragraph 2, the word �conditions� is substituted for
the word �provisions� and in paragraph 3, the word �case� is substi-
tuted for the word �dispute� which will assure better agreement with
the French text.� (Ibid., p. 839.)

Since the draft Statute of this Court was based on the Statute of the
Permanent Court of International Justice, the report did not indicate
any change in respect of the scope of the applicability of Article 35,
paragraph 2.

112. At the San Francisco Conference, the question here examined
was not touched upon; the discussion of draft Article 35 focused mainly
on a proposal by Egypt to insert a new paragraph 2 stating �[t]he condi-
tions under which states not members may become parties to the Statute
of the Court shall be determined in each case by the General Assembly
upon recommendation of the Security Council� (ibid., Vol. XIII, p. 484).
In the debate in Committee IV/1 of the Conference,

�[i]t was pointed out that the question as to what states are to be
parties to the Statute should be decided in the Charter, while the
question as to what states may appear before the Court in the case,
once the Court is established, should be determined by the Statute�
(ibid., p. 283).

The Egyptian proposal was not pursued but the essence of it was re�ected
in Article 93, paragraph 2, of the Charter.

113. The Court considers that the legislative history of Article 35,
paragraph 2, of the Statute of the Permanent Court demonstrates that it
was intended as an exception to the principle stated in paragraph 1, in
order to cover cases contemplated in agreements concluded in the after-
math of the First World War before the Statute entered into force. How-
ever, the travaux prØparatoires of the Statute of the present Court are less
illuminating. The discussion of Article 35 was provisional and somewhat
cursory; it took place at a stage in the planning of the future interna-
tional organization when it was not yet settled whether the Permanent
Court would be preserved or replaced by a new court. Indeed, the records
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remplacØe par une nouvelle cour. De fait, les comptes rendus citØs aux
paragraphes 110 à 112 ci-dessus ne font mention d�aucune discussion
d�oø il ressortirait qu�il conviendrait de donner au paragraphe 2 de l�ar-
ticle 35 du Statut un sens diffØrent de celui qui Øtait le sien dans le Statut
de la Cour permanente. Il semble plutôt que le texte ait ØtØ simplement
repris du Statut de la Cour permanente ; rien n�indique que l�on ait eu
l�intention d�Ølargir l�accŁs à la Cour.

Aussi faut-il interprØter, mutatis mutandis, le paragraphe 2 de l�ar-
ticle 35 de la mŒme maniŁre que le texte correspondant du Statut de la
Cour permanente, à savoir comme visant les traitØs en vigueur à la date
de l�entrØe en vigueur du nouveau Statut et prØvoyant la juridiction de la
nouvelle Cour. Certes, aucun de ces traitØs antØrieurs faisant rØfØrence à
la compØtence de la prØsente Cour n�a ØtØ portØ à l�attention de la Cour
et il se peut qu�il n�en ait jamais existØ. La Cour estime cependant que ni
cette circonstance, ni l�examen de l�objet et du but du texte, pas plus que
les travaux prØparatoires ne permettent d�Øtayer l�autre interprØtation
selon laquelle cette disposition avait pour objet de permettre à des Etats
non parties au Statut d�ester devant la Cour sans autre condition que
l�existence d�un traitØ contenant une clause confØrant compØtence à la
Cour et pouvant avoir ØtØ conclu à tout moment aprŁs l�entrØe en vigueur
du Statut. Ainsi qu�il a ØtØ notØ ci-dessus (paragraphe 102), cette inter-
prØtation conduirait à un rØsultat tout à fait incompatible avec l�objet et
le but du paragraphe 2 de l�article 35, qui sont de rØglementer les condi-
tions d�accŁs à la Cour pour les Etats qui ne sont pas parties au Statut.
De l�avis de la Cour, en consØquence, la rØfØrence faite au paragraphe 2
de l�article 35 du Statut aux «dispositions particuliŁres des traitØs en
vigueur» ne s�applique qu�aux traitØs en vigueur à la date de l�entrØe en
vigueur du Statut et non aux traitØs conclus depuis cette date.

114. La Cour conclut donc que, mŒme à supposer que la Serbie-et-
MontØnØgro ait ØtØ partie à la convention sur le gØnocide à la date per-
tinente, le paragraphe 2 de l�article 35 ne lui donne pas accŁs à la Cour
sur la base de l�article IX de cette convention puisque celle-ci n�est entrØe
en vigueur que le 12 janvier 1951, aprŁs l�entrØe en vigueur du Statut (voir
paragraphe 113 ci-dessus). DŁs lors, la Cour n�estime pas nØcessaire de
dØcider si la Serbie-et-MontØnØgro Øtait ou non partie à la convention sur
le gØnocide le 29 avril 1999, lorsque la prØsente instance a ØtØ introduite.

* * *
115. Ainsi qu�il a ØtØ notØ au paragraphe 45 ci-dessus, l�agent de la Ser-

bie-et-MontØnØgro a, par lettre du 12 mai 1999, prØsentØ à la Cour un
«complØment à la requŒte» dØposØe contre le Royaume de Belgique. Dans
ce document, la Serbie-et-MontØnØgro a invoquØ comme base addition-
nelle de compØtence de la Cour «l�article 4 de la convention de concilia-
tion, de rŁglement judiciaire et d�arbitrage entre le Royaume de Yougo-
slavie et la Belgique, signØe à Belgrade le 25 mars 1930 et en vigueur depuis
le 3 septembre 1930» (ci-aprŁs dØnommØe «la convention de 1930»).
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quoted in paragraphs 110 to 112 above do not include any discussion
which would suggest that Article 35, paragraph 2, of the Statute should
be given a different meaning from the corresponding provision in the
Statute of the Permanent Court. It would rather seem that the text was
reproduced from the Statute of the Permanent Court ; there is no indica-
tion that any extension of access to the Court was intended.

Accordingly Article 35, paragraph 2, must be interpreted, mutatis
mutandis, in the same way as the equivalent text in the Statute of the Per-
manent Court, namely as intended to refer to treaties in force at the date
of the entry into force of the new Statute, and providing for the jurisdic-
tion of the new Court. In fact, no such prior treaties, referring to the
jurisdiction of the present Court, have been brought to the attention of
the Court, and it may be that none existed. In the view of the Court,
however, neither this circumstance, nor any consideration of the object
and purpose of the text, nor the travaux prØparatoires, offer support to
the alternative interpretation that the provision was intended as granting
access to the Court to States not parties to the Statute without any con-
dition other than the existence of a treaty, containing a clause conferring
jurisdiction on the Court, which might be concluded any time subse-
quently to the entry into force of the Statute. As noted above (para-
graph 102), this interpretation would lead to a result quite incompatible
with the object and purpose of Article 35, paragraph 2, namely the regu-
lation of access to the Court by States non-parties to the Statute. In the
view of the Court therefore, the reference in Article 35, paragraph 2, of
the Statute to �the special provisions contained in treaties in force�
applies only to treaties in force at the date of the entry into force of the
Statute, and not to any treaties concluded since that date.

114. The Court thus concludes that, even assuming that Serbia and
Montenegro was a party to the Genocide Convention at the relevant
date, Article 35, paragraph 2, of the Statute does not provide it with a
basis to have access to the Court, under Article IX of that Convention,
since the Convention only entered into force on 12 January 1951, after
the entry into force of the Statute (see paragraph 113 above). The Court
does not therefore consider it necessary to decide whether Serbia and
Montenegro was or was not a party to the Genocide Convention on
29 April 1999 when the current proceedings were instituted.

* * *
115. As noted in paragraph 45 above, by a letter of 12 May 1999, the

Agent of Serbia and Montenegro submitted to the Court a �Supplement
to the Application� against the Kingdom of Belgium. In that Supple-
ment, it invoked as an additional ground of jurisdiction of the Court
�Article 4 of the Convention of Conciliation, Judicial Settlement and
Arbitration between the Kingdom of Yugoslavia and Belgium, signed
at Belgrade on 25 March 1930 and in force since 3 September 1930�
(hereinafter �the 1930 Convention�).
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116. Dans son ordonnance du 2 juin 1999 relative à la demande en
indication de mesures conservatoires prØsentØe par la Serbie-et-MontØnØ-
gro, aprŁs avoir dØclarØ que «l�invocation par une partie d�une nouvelle
base de juridiction au stade du second tour de plaidoiries sur une demande
en indication de mesures conservatoires est sans prØcØdent dans la pra-
tique de la Cour» et qu�«une dØmarche aussi tardive, lorsqu�elle n�est pas
acceptØe par l�autre partie, met gravement en pØril le principe du contra-
dictoire et la bonne administration de la justice», la Cour a conclu qu�elle
«ne saurait, aux �ns de dØcider si elle peut ou non indiquer des mesures
conservatoires ... prendre en considØration le nouveau chef de compØ-
tence dont la Yougoslavie a entendu se prØvaloir le 12 mai 1999» (LicØitØ
de l�emploi de la force (Yougoslavie c. Belgique), mesures conservatoires,
ordonnance du 2 juin 1999, C.I.J. Recueil 1999 (I), p. 139, par. 44).

117. Dans son mØmoire, la Serbie-et-MontØnØgro, se rØfØrant à l�invo-
cation qu�elle avait faite de la convention de 1930 et à la dØcision de la
Cour sur cette question, a dØclarØ : «Le demandeur estime que les ob-
stacles et les dif�cultØs procØdurales ont disparu, de sorte que la nouvelle
base de compØtence de la Cour, dans l�affaire l�opposant à la Bel-
gique ... est Øtablie.» De fait, il incombe maintenant à la Cour de dØter-
miner si la Serbie-et-MontØnØgro Øtait fondØe à invoquer l�article 4
de la convention de 1930 comme base de compØtence en l�espŁce.

118. L�article 4 de la convention se lit comme suit :

«Tous diffØrends au sujet desquels les Parties se contesteraient
rØciproquement un droit seront soumis pour jugement à la Cour
permanente de Justice internationale, à moins que les Parties ne
tombent d�accord, dans les termes prØvus ci-aprŁs, pour recourir
à un tribunal arbitral.

Il est entendu que les diffØrends ci-dessus visØs comprennent
notamment ceux que mentionne l�article 36 du Statut de la Cour per-
manente de Justice internationale.» [Traduction du SecrØtariat de la
SociØtØ des Nations.]

119. La Belgique soutient que l�article 4 de la convention de 1930 ne
peut fonder la compØtence de la Cour en l�espŁce, pour plusieurs motifs.
Elle fait valoir que la Serbie-et-MontØnØgro n�Øtait pas partie au Statut
de la Cour lorsqu�elle a dØposØ sa requŒte le 29 avril 1999, et qu�elle ne
l�Øtait pas davantage le 12 mai 1999, lorsqu�elle a invoquØ l�article 4
comme base additionnelle de compØtence de la Cour. De plus, af�rme-
t-elle, la convention s�Øtait Øteinte par caducitØ ou par dØsuØtude au plus
tard en 1992, ou avait ØtØ abandonnØe par consentement implicite des
parties. A titre subsidiaire, la Belgique avance que, à supposer mŒme que
la convention de 1930 fßt restØe en vigueur, la Serbie-et-MontØnØgro n�y
avait pas succØdØ.

120. Ainsi qu�il a ØtØ expliquØ plus haut, la Serbie-et-MontØnØgro, qui
avait af�rmØ dans son mØmoire qu�elle Øtait Membre de l�Organisation
des Nations Unies et, de ce fait, partie au Statut de la Cour, a changØ
d�attitude dans ses observations ; dans ce document, comme à l�audience,
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116. In its Order of 2 June 1999 on the request by Serbia and Mon-
tenegro for the indication of provisional measures, the Court, after hav-
ing stated that �the invocation by a party of a new basis of jurisdiction in
the second round of oral argument on a request for the indication of pro-
visional measures has never occurred in the Court�s practice� and that
�such action at this late stage, when it is not accepted by the other party,
seriously jeopardizes the principle of procedural fairness and the sound
administration of justice�, concluded that it �cannot, for the purpose of
deciding whether it may or may not indicate provisional measures . . .,
take into consideration the new title of jurisdiction which Yugoslavia
sought to invoke on 12 May 1999� (Legality of Use of Force (Yugo-
slavia v. Belgium), Provisional Measures, Order of 2 June 1999, I.C.J.
Reports 1999 (I), p. 139, para. 44).

117. In its Memorial, Serbia and Montenegro referred to its invoca-
tion of the 1930 Convention, and to the Court�s ruling on the matter, and
stated that �[t]he Applicant considers that the procedural obstacles and
dif�culties [have] disappeared, so the new basis of the jurisdiction of the
Court in the case against Belgium . . . is established�. It is thus now for
the Court to determine whether Serbia and Montenegro was entitled to
invoke Article 4 of the 1930 Convention as a basis of jurisdiction in this
case.

118. Article 4 of the Convention reads as follows:

�All disputes with regard to which the Parties are in con�ict as to
their respective rights shall be submitted for decision to the Perma-
nent Court of International Justice unless the Parties agree in the
manner hereinafter provided, to resort to an arbitral tribunal.

It is understood that the disputes referred to above include in par-
ticular those mentioned in Article 36 of the Statute of the Permanent
Court of International Justice.� [Translation by the League of
Nations Secretariat.]

119. Belgium contends that Article 4 of the 1930 Convention cannot
constitute a basis on which to found the jurisdiction of the Court in this
case for a number of reasons. It argues that Serbia and Montenegro was
not a party to the Statute of the Court when it �led its Application on
29 April 1999, nor on 12 May 1999 when it invoked Article 4 as an addi-
tional basis for the jurisdiction of the Court. Further, it asserts that the
1930 Convention had lapsed through obsolescence or desuetude by 1992;
or that there was an implied consent of the parties to abandon the treaty.
Alternatively, Belgium submits that, even if the 1930 Convention
remained in force, Serbia and Montenegro has not succeeded to it.

120. As explained above, Serbia and Montenegro, having asserted in
its Memorial that it was a Member of the United Nations and as such a
party to the Statute of the Court, changed its approach in its Observa-
tions ; in that document, and in argument presented during the oral pro-
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elle a soutenu que, au moment de l�introduction de l�instance en avril 1999,
elle n�avait pas la qualitØ de Membre de l�Organisation des Nations Unies
ni de partie au Statut de la Cour par continuitØ de la qualitØ d�Etat
membre de l�ex-Yougoslavie. La Serbie-et-MontØnØgro af�rme toute-
fois que la convention de 1930 demeurait en vigueur aux termes d�une
lettre en date du 29 avril 1996 du ministre belge des affaires ØtrangŁres
dØclarant que la Belgique partait du principe que les accords bilatØ-
raux qui la liaient à la RØpublique fØdØrative socialiste de Yougosla-
vie continueraient à produire leurs effets jusqu�à ce qu�ils aient ØtØ soit
con�rmØs soit renØgociØs par les deux parties. La Serbie-et-MontØ-
nØgro Øcarte par ailleurs les allØgations de «caducitØ» ou de «dØsuØtude»
formulØes par la Belgique pour plaider l�extinction de la convention
de 1930, en arguant que la convention de Vienne sur le droit des traitØs
n�envisage pas de telles clauses de terminaison des traitØs et qu�il n�existe
aucun accord entre les parties pour mettre �n à la convention.

121. La Cour a conclu (paragraphe 91 ci-dessus) que la Serbie-et-
MontØnØgro n�Øtait pas partie au Statut à la date du dØpôt de sa requŒte
introductive d�instance en la prØsente affaire, et qu�en consØquence elle ne
pouvait ester devant la Cour à cette Øpoque en vertu du paragraphe 1 de
l�article 35 du Statut. Il en rØsulte que, dans la mesure oø la thŁse de la
Serbie-et-MontØnØgro repose sur le paragraphe 1 de l�article 35, il importe
peu de savoir si la convention de 1930 pourrait fournir ou non une base
de compØtence.

122. La Cour s�est cependant demandØ plus haut (paragraphe 92) si le
paragraphe 2 de l�article 35 du Statut pouvait Œtre applicable, dans la
mesure oø les dispositions de la convention sur le gØnocide invoquØes par
la Serbie-et-MontØnØgro comme base de compØtence pourraient Œtre
considØrØes comme des «dispositions particuliŁres des traitØs en vigueur»,
de sorte que le fait que le demandeur ne soit pas partie au Statut ne ferait
pas obstacle à la poursuite de l�instance. La Cour a conclu que tel n�Øtait
pas le cas ; aprŁs avoir entre autres examinØ l�histoire rØdactionnelle du
texte, elle a dit ci-dessus que les dispositions du paragraphe 2 de l�ar-
ticle 35 «Øtaient conçues comme une exception ... en vue de couvrir les
cas prØvus par les accords conclus ... avant l�entrØe en vigueur du Sta-
tut» et qu�elles devaient Œtre interprØtØes «comme visant les traitØs en
vigueur à la date de l�entrØe en vigueur du ... Statut et prØvoyant la
juridiction de la ... Cour» (paragraphe 113).

123. La question demeure de savoir si les dispositions de la convention
de 1930, qui a ØtØ conclue avant l�entrØe en vigueur du Statut, peuvent
constituer des «dispositions particuliŁres des traitØs en vigueur» à cette
�n. Il convient de noter que l�article 35 du Statut de la Cour vise l�accŁs
à la prØsente Cour et non l�accŁs à sa devanciŁre, la Cour permanente de
Justice internationale.

124. Il est vrai que la compØtence de la Cour permanente en vertu de
traitØs en vigueur a ØtØ, sous certaines conditions, maintenue et transfØrØe
à la prØsente Cour par l�article 37 de son Statut. Celui-ci s�Ønonce comme
suit :
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ceedings, its view was that, at the time when proceedings were instituted
in April 1999, it did not have the status of a Member of the United
Nations and of a party to the Statute of the Court by continuation of the
membership of the former Yugoslavia. Serbia and Montenegro however
asserts that the 1930 Convention remained in force according to a letter
of the Foreign Minister of Belgium dated 29 April 1996 declaring that
Belgium proceeds on the assumption that the bilateral agreements bind-
ing Belgium and the Socialist Federal Republic of Yugoslavia will con-
tinue to have effect until they are con�rmed or renegotiated by both
parties. It further dismisses other considerations such as �obsolescence�
or �desuetude� invoked by Belgium for extinction of the 1930 Conven-
tion on the grounds that they are not envisaged by the Vienna Conven-
tion on the Law of Treaties as causing termination of a treaty and that
there has been no agreement of the parties to terminate the treaty.

121. The Court has found (paragraph 91 above) that Serbia and Mon-
tenegro was not a party to the Statute at the date of the �ling of its Appli-
cation instituting proceedings in this case, and consequently that the
Court was not open to it at that time under Article 35, paragraph 1, of
the Statute. Therefore, to the extent that Serbia and Montenegro�s case
rests on reliance on Article 35, paragraph 1, it is irrelevant whether or not
the 1930 Convention could provide a basis of jurisdiction.

122. However, the Court has referred above (paragraph 92) to the
question whether paragraph 2 of Article 35 of the Statute might be appli-
cable, inasmuch as the provisions of the Genocide Convention, invoked
by Serbia and Montenegro as a basis of jurisdiction, might be regarded
as �special provisions contained in treaties in force�, so that the lack of
status of the Applicant as a party to the Statute would not be a bar to the
proceedings. The Court concluded that this was not the case ; after exam-
ining, inter alia, the history of the text, it held above that paragraph 2 of
Article 35 �was intended as an exception . . . to cover cases contemplated
in agreements concluded . . . before the Statute entered into force�
and that it must be read �to refer to treaties in force at the date of the
entry into force of the . . . Statute, and providing for the jurisdiction of
the . . . Court� (paragraph 113).

123. The question however remains whether the provisions of the
1930 Convention, which was concluded prior to the entry into force of
the Statute, might rank as �special provisions contained in treaties in
force� for this purpose. It must be observed that Article 35 of the Statute
of the Court concerns access to the present Court and not to its
predecessor, the Permanent Court of International Justice.

124. It is true that the jurisdiction of the Permanent Court under
treaties in force was preserved and transferred, on certain conditions,
to the present Court by Article 37 of its Statute. Article 37 reads as
follows:

326LEGALITY OF USE OF FORCE (JUDGMENT)

51



«Lorsqu�un traitØ ou une convention en vigueur prØvoit le renvoi à
une juridiction que devait instituer la SociØtØ des Nations ou à la
Cour permanente de Justice internationale, la Cour internationale de
Justice constituera cette juridiction entre les parties au prØsent Sta-
tut.» (Les italiques sont de la Cour.)

Ce texte a pour effet que les parties à un tel traitØ, en devenant parties au
Statut, conviennent que la rØfØrence à la Cour permanente contenue dans
ledit traitØ doit Œtre interprØtØe comme une rØfØrence à la Cour actuelle.
Cela ne signi�e toutefois pas que le paragraphe 2 de l�article 35 du Statut
puisse Œtre compris comme autorisant une substitution similaire ; ce para-
graphe vise non la compØtence consensuelle, mais les conditions de
l�accŁs à la Cour. La Cour relŁve que l�article 37 du Statut ne peut Œtre
invoquØ que dans les affaires qui lui sont soumises par des parties à son
Statut, c�est-à-dire sur la base du paragraphe 1 de l�article 35 et non sur
celle du paragraphe 2 de cet article.

125. En matiŁre de compØtence, lorsqu�un traitØ prØvoyant celle de la
Cour permanente est invoquØ conjointement avec l�article 37, la Cour
doit s�assurer, entre autres, que tant le demandeur que le dØfendeur
Øtaient, au moment oø le diffØrend a ØtØ portØ devant elle, parties à son
Statut. Comme la Cour l�a notØ dans l�affaire de la Barcelona Traction,

« [t]rois conditions ... sont ØnoncØes dans l�article : il doit y avoir un
traitØ ou une convention en vigueur ; cet instrument doit prØvoir le
renvoi d�une affaire litigieuse (dans le texte anglais : of a matter) à la
Cour permanente, c�est-à-dire qu�il doit contenir une disposition
dØcidant un tel renvoi ; et le diffØrend doit opposer deux ou plusieurs
Etats parties au Statut» (C.I.J. Recueil 1964, p. 32).

Ainsi qu�il vient d�Œtre relevØ, la Cour a dØjà dØterminØ que la Serbie-et-
MontØnØgro n�Øtait pas partie à son Statut le 29 avril 1999, lorsqu�elle a
introduit l�instance contre la Belgique (voir paragraphes 91 et 121 ci-des-
sus). Aussi l�article 37 du Statut de la Cour n�Øtait-il pas d�application
entre la Serbie-et-MontØnØgro et la Belgique à la date d�introduction de
l�instance.

126. En consØquence, la Cour conclut que la convention de 1930
n�ouvrait pas la Cour à la Serbie-et-MontØnØgro sur la base du para-
graphe 2 de l�article 35 du Statut, mŒme à supposer que cet instrument
ait ØtØ en vigueur le 29 avril 1999, date du dØpôt de la requŒte. DŁs lors,
la Cour n�a pas à se prononcer sur la question de savoir si la convention
de 1930 Øtait ou non en vigueur à cette date.

* * *

127. La Cour ayant conclu que la Serbie-et-MontØnØgro n�avait, au
moment de l�introduction de l�instance, qualitØ pour ester devant la Cour,
ni en vertu du paragraphe 1, ni en vertu du paragraphe 2 de l�article 35
du Statut, il n�est pas nØcessaire qu�elle examine les autres exceptions
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�Whenever a treaty or convention in force provides for reference
of a matter to a tribunal to have been instituted by the League of
Nations, or to the Permanent Court of International Justice, the
matter shall, as between the parties to the present Statute, be referred
to the International Court of Justice.� (Emphasis added.)

The effect of this text is that the parties to such a treaty, by becoming
parties to the Statute, agree that the reference in their treaty to the Per-
manent Court shall be read as a reference to the present Court. However,
it does not signify that a similar substitution is to be read into Article 35,
paragraph 2, of the Statute, which relates, not to consensual jurisdiction,
but to the conditions of access to the Court. The Court notes that
Article 37 of the Statute can be invoked only in cases which are
brought before it as between parties to the Statute, i.e. under paragraph 1
of Article 35, and not on the basis of paragraph 2 of that Article.

125. As regards jurisdiction, when a treaty providing for the jurisdic-
tion of the Permanent Court is invoked in conjunction with Article 37,
the Court has to satisfy itself, inter alia, that both the Applicant and the
Respondent were, at the moment when the dispute was submitted to it,
parties to the Statute. As the Court observed in the Barcelona Traction
case,

�three conditions are actually stated in the Article. They are that
there should be a treaty or convention in force ; that it should pro-
vide (i.e., make provision) for the reference of a �matter� (i.e., the
matter in litigation) to the Permanent Court ; and that the dispute
should be between States both or all of which are parties to the
Statute.� (I.C.J. Reports 1964, p. 32.)

As just noted above, the Court has already determined that Serbia and
Montenegro was not a party to the Statute of the Court on 29 April 1999
when it instituted proceedings against Belgium (see paragraphs 91 and
121 above). Article 37 of the Statute of the Court therefore had no appli-
cation as between Serbia and Montenegro and Belgium at the date of the
institution of proceedings.

126. The Court therefore concludes that Serbia and Montenegro did
not have access to the Court under Article 35, paragraph 2, of the Statute
on the basis of the 1930 Convention, even assuming that that instrument
was in force on 29 April 1999 at the date of �ling of the Application. The
Court therefore does not need to pronounce on the question whether the
1930 Convention was or was not in force on that date.

* * *

127. The conclusion which the Court has reached, that Serbia and
Montenegro did not, at the time of the institution of the present proceed-
ings, have access to the Court under either paragraph 1 or paragraph 2 of
Article 35 of the Statute, makes it unnecessary for the Court to consider
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prØliminaires à sa compØtence soulevØes par les dØfendeurs (voir para-
graphe 46 ci-dessus).

* * *

128. En�n, la Cour rappellera, ainsi qu�elle l�a fait dans d�autres
affaires et dans l�ordonnance sur la demande en indication de mesures
conservatoires en l�espŁce, la distinction fondamentale qui doit Œtre Øta-
blie entre l�existence de la compØtence de la Cour à l�Øgard d�un diffØrend
et la compatibilitØ avec le droit international des actes qui font l�objet
de ce diffØrend (voir LicØitØ de l�emploi de la force (Yougoslavie c. Bel-
gique), mesures conservatoires, ordonnance du 2 juin 1999, C.I.J.
Recueil 1999 (I), p. 140, par. 47). Que la Cour conclue ou non qu�elle
a compØtence pour connaître d�un diffØrend, les parties «demeurent en
tout Øtat de cause responsables des actes portant atteinte aux droits
d�autres Etats qui leur seraient imputables» (voir CompØtence en ma-
tiŁre de pŒcheries (Espagne c. Canada), compØtence de la Cour, arrŒt,
C.I.J. Recueil 1998, p. 456, par. 55-56; Incident aØrien du 10 aoßt 1999
(Pakistan c. Inde), compØtence de la Cour, arrŒt, C.I.J. Recueil 2000,
p. 33, par. 51). Lorsque, cependant, comme elle le fait en l�espŁce, la Cour
parvient à la conclusion qu�elle n�est pas compØtente pour connaître
des demandes formulØes dans la requŒte, elle ne peut se prononcer ni
formuler de commentaire sur l�existence de telles atteintes ou sur la
responsabilitØ internationale qui pourrait en dØcouler.

* * *

129. Par ces motifs,

LA COUR,

A l�unanimitØ,

Dit qu�elle n�a pas compØtence pour connaître des demandes formulØes
par la Serbie-et-MontØnØgro dans sa requŒte dØposØe le 29 avril 1999.

Fait en français et en anglais, le texte français faisant foi, au Palais
de la Paix, à La Haye, le quinze dØcembre deux mille quatre, en trois
exemplaires, dont l�un restera dØposØ aux archives de la Cour et les
autres seront transmis respectivement au Gouvernement de la Serbie-et-
MontØnØgro et au Gouvernement du Royaume de Belgique.

Le prØsident,
(SignØ) SHI Jiuyong.

Le gref�er,
(SignØ) Philippe COUVREUR.
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the other preliminary objections �led by the Respondents to the jurisdic-
tion of the Court (see paragraph 46 above).

* * *

128. Finally, the Court would recall, as it has done in other cases and
in the Order on the request for the indication of provisional measures in
the present case, the fundamental distinction between the existence of the
Court�s jurisdiction over a dispute, and the compatibility with interna-
tional law of the particular acts which are the subject of the dispute (see
Legality of Use of Force (Yugoslavia v. Belgium), Provisional Measures,
Order of 2 June 1999, I.C.J. Reports 1999 (I), p. 140, para. 47). Whether
or not the Court �nds that it has jurisdiction over a dispute, the parties
�remain in all cases responsible for acts attributable to them that violate
the rights of other States� (see Fisheries Jurisdiction (Spain v. Canada),
Jurisdiction of the Court, Judgment, I.C.J. Reports 1998, p. 456, paras. 55-
56; Aerial Incident of 10 August 1999 (Pakistan v. India), Jurisdiction,
Judgment, I.C.J. Reports 2000, p. 33, para. 51). When, however, as in
the present case, the Court comes to the conclusion that it is without
jurisdiction to entertain the claims made in the Application, it can
make no �nding, nor any observation whatever, on the question whether
any such violation has been committed or any international responsibility
incurred.

* * *

129. For these reasons,

THE COURT,

Unanimously,

Finds that it has no jurisdiction to entertain the claims made in the
Application �led by Serbia and Montenegro on 29 April 1999.

Done in French and in English, the French text being authoritative,
at the Peace Palace, The Hague, this �fteenth day of December, two
thousand and four, in three copies, one of which will be placed in the
archives of the Court and the others transmitted to the Government of
Serbia and Montenegro and the Government of the Kingdom of Belgium,
respectively.

(Signed) President. (Signed) SHI Jiuyong,
President.

(Signed) Philippe COUVREUR,
Registrar.
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M. le juge RANJEVA, vice-prØsident, M. le juge GUILLAUME, Mme le
juge HIGGINS et MM. les juges KOOIJMANS, AL-KHASAWNEH, BUERGEN-
THAL et ELARABY joignent une dØclaration commune à l�arrŒt ; M. le juge
KOROMA joint une dØclaration à l�arrŒt ; Mme le juge HIGGINS, MM. les
juges KOOIJMANS et ELARABY et M. le juge ad hoc KRECuA joignent à l�arrŒt
les exposØs de leur opinion individuelle.

(ParaphØ) J.Y.S.
(ParaphØ) Ph.C.
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Vice-President RANJEVA and Judges GUILLAUME, HIGGINS, KOOIJMANS,
AL-KHASAWNEH, BUERGENTHAL and ELARABY append a joint declaration
to the Judgment of the Court ; Judge KOROMA appends a declaration to
the Judgment of the Court ; Judges HIGGINS, KOOIJMANS and ELARABY
and Judge ad hoc KRECuA append separate opinions to the Judgment of
the Court.

(Initialled) J.Y.S.
(Initialled) Ph.C.
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